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COMMENCING    IN 


HILARY  TERM,  7  VICT.,  1844. 


1844. 
ReID  V.  TerKITT.  Jan.  13M. 

1  HE  bill  was  filed  by  simple  contract  creditors  against  Two  BucceaaWe 
the  executors  and  devisees  of  a  testator^  (some  of  whom  having  been 
were  infants),  for  the  administration  of  his  real  and  personal  ^^^^e 

estate.  ^"^^  executrix, 

.  ...  tlic  latter  suit 

Previously  to  the  institution  of  this  suit,  a  suit  of  "  Good-  was  pennitted 
child  V.  Territt "  had  been  instituted  by  other  creditors  wit^timding'a 
against  the  same  parties;  and  in  that  suit,  which  was  heard  dwree  haibeen 
beforeanotherbranchof  theCourt,  the  usual  decree  wasmade  former  suit;  the 

decree  havinff 

for  an  account  of  the  testator^s  debts  and  personal  estate,  been  obtained 
and  for  an  inquiry  as  to  his  real  estate.  The  debt,  how-  ^^t^^^^of 
ever,  of  the  plaintiff  in  that  cause,  being  admitted  by  the  ?*?  ***^^.^»  "P^ 

^  '^  .  being  also  irre- 

executrix,  had  not  been  proved  against  the  infant  defend-  guiar  in  form. 
ants,  nor  did  the  decree  contain  any  direction  to  the 
Master  to  make  the  usual  preliminary  inquiries  as  to  par- 
ties :  and  a  motion  which  was  made  in  that  suit,  to  re- 
strain the  plaintiffs  in  the  present  suit  from  prosecuting  it, 
had  been  refused,  on  the  ground  of  the  irregularity  of 
the  decree  in  that  suit.  No  report  had  been  made  in  the 
former  suit. 

VOL.  I.  B  C.  C.  C. 


CASES    IN    CHANCERY. 

1844.  The  debt  of  the  plaintiffs  in  the  present  suit  having 

been  regularly  proved,  and  the  cause  now  coming  on  to 
be  heard,  the  plaintiffs  asked  for  the  usual  decree,  and  that 
the  cause  might  be  referred  to  the  same  Master  to  whom 
the  cause  of  '^Goodchild  v.  Territt"  stood  referred,  with 
liberty  for  him  to  adopt  the  accounts  taken  in  that  suit. 

Mr.  Russell  and  Mr.  Lloyd,  for  the  plaintiffs. 

Mr.  Rasch,  contrh,  contended  that  the  irregularity  of  the 
decree  in  the  former  suit  was  not  a  ground  for  superseding 
that  suit  in  favour  of  the  present :   Calvert  v.  Godfrey  {a). 

The  Vice-Chancellor,  after  observing  that  the  case  of 
Calvert  v.  Godfrey  seemed  to  have  been  special  in  its  cir- 
cumstances, said,  that,  as  the  plaintiffs^  debt  in  '^Goodcliild 
r.Territt"  had  not  been  proved,  he  thought  that  the  plain- 
tiffs in  the  present  suit  were  entitled  to  the  usual  decree, 
with  an  addition,  that  it  should  be  without  prejudice  to 
any  application  which  might  be  made  to  consolidate  the 
two  suits,  or  stay  the  proceedings  in  either.  His  Honor 
also  said  that  the  want  of  a  direction  for  inquiry  as  to 
parties  in  the  former  suit  was  an  additional  reason  for 
making  the  decree  in  this  form. 

(a)  12  Law  Joiim.,  N.  S.,  Chanc,  «305. 


CASES    IN    CHANCERY.  8 

1844. 

Grace  v.^Terrington.  Jan,  I7tk, 

James  NICKLIN  by  hi8>ill  gave,  devised,  and  be-  Uponabui 
queathed  his  copyhold  messuage  or  dwelling-house  therein  purpose  of  ob- 
mentioned,  and  all  his  personal  estate,  to  his  executors  and  da^tton  of  the 
trustees  therein  named,  upon  trust  for  his  daughter  Ann  ^^^^  °^  ^®^ 

'      *  °  appointees  of  a 

Capper  for  her  life,  and  after  her  decease,  upon  trust  for  personal  fiind, 
the  benefit  of  the  children  of  Ann  Capper  as  therein  men-  ezeduted  in 
tioned;  and  if  there  should  be  no  child  of  his  said  daughter,  pow^r^f  ap^* 
or  being  any,  they  should  all  die  under  the  age  of  twenty-  ^*??°f  ^'  'T 
one  years,  then  he  directed  that  his  said  trustees  and  the  party' interested 

J  .  «  , ,  J  , ,  ,  J     .     in  default  of 

nmivors  and  survivor  of  them,  and  the  executors  or  admi-  appointment 
mstrators  of  such  survivor,  should,  according  to  their  re-  p^^^t^*^ 
spective  rights,  stand  and  be  possessed  of  the  said  trust  stut. 
{Mx>perty,  both  real  and  personal,  and  the  securities  whereon 
the  same  might  be  invested  (except  the  sum  of  £2000) 
in  trust  for  such  person  or  persons  of  the  blood  and  kindred 
of  the  said  Ann  Capper,  living  at  the  time  of  her  decease, 
in  such  shares  and  proportions,  manner  and  form,  as  the 
said  Ann  Capper,  notwithstanding  her  coverture,  by  her  last 
will  or  any  testamentary  writing,  to  be  by  her  signed,  sealed, 
and  published  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses,  should  direct  or  appoint ;  and  in 
default  of  such  direction  or  appointment,  and  subject  thereto, 
in  trust  for  such  person  or  persons  of  the  blood  and  kindred 
of  the  said  Ann  Capper,  living  at  the  time  of  her  decease,  as 
would,  by  virtue  of  the  statute  of  distribution  of  intestates' 
effects,  have  become  entitled  to  the  said  Ann  Capper's  per- 
Kmal  estate  in  case  she  had  died  unmarried  and  intestate, 
aad  in  the  same  shares  as  he,  she,  or  they  would  in  that  case 
have  become  entitled  to  the  same.  And  as  to  the  said  sum 
of  jE2000,  part  of  his  said  personal  estate,  from  and  after  the 
decease  of  the  said  Ann  Capper,  he  did  thereby  will  and 
direct  that  the  same  should  be  in  trust  for  such  person  or 
persons  indiscriminately  and  without  distinction,  and  to 
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4  CASES    IN    CHANCERY. 

1844.  and  for  such  intents  and  purposes^  and  under  and  subject 

Grace  ^^  ®^^^  powers,  provisoes,  and  declarations,  as  the  said  Ann 

^'  Capper,  notwithstanding  her  coverture,  by  her  last  will  or 

.».KOTOK.  ^^^  tg3t^^g^t^^  Writing,  to  be  by  her  signed,  sealed,  and 

published,  as  before  mentioned,  should  direct  or  appoint; 
and  in  default  of  such  direction  or  appointment,  in  trust 
for  such  person  or  persons  of  the  blood  and  kindred  of  said 
Ann  Capper,  living  at  the  time  of  her  decease,  as  would, 
by  virtue  of  the  statute  of  distribution  of  intestates^  effects, 
have  become  entitled  to  her  said  personal  estate  in  case 
she  had  died  unmarried  and  intestate,  and  in  the  same 
shares  as  he,  she,  or  they  would  in  that  case  have  become 
entitled  to  the  same. 

After  the  death  of  the  testator,  Ann  Capper  filed  her 
bill  against  W.  Terrington,  the  surviving  trustee  and  exe- 
cutor under  the  will,  and  against  Edward  Hanson  and 
others,  as  her  next  of  kin,  praying  accounts  of  the  outstand- 
ing personal  estate  of  the  testator,  and  of  what  had  been 
received  by  Terrington,  and  that  he  might  be  discharged 
from  his  office  of  trustee,  and  that  new  trustees  might  be 
appointed,  and  for  a  receiver  of  the  rents  of  the  copyhold 
estate.  In  that  suit  a  decree  was  made  and  various  pro- 
ceedings were  had,  and  a  considerable  sum  of  money  was 
paid  into  Court,  and  Terrington,  who  had  become  embar- 
rassed in  his  circumstances,  and  had  wasted  the  trust  fund 
was  discharged  from  his  trusteeship,  and  two  persons  namec 
Grace  and  Slye  were  appointed  trustees  in  his  room. 
These  persons  afterwards  were  brought  before  the  Court 
as  defendants  to  a  supplemental  bill  filed  against  them  by 
Ann  Capper. 

Ann  Capper  afterwards  died  without  ever  having  had 
any  children.  By  her  will  and  certain  codicils  duly  exe- 
cuted in  pursuance  of  her  power,  she  appointed  the  ^2000 
mentioned  in  the  will  of  her  father  to  the  children  of  her 
late  husband  James  Capper;  and  after  reciting  her  desire 
to  appoint  the  residue  of  her  father's  estate  in  favour  of 
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her  blood  and  kindred^  she  appointed  various  sums  forming        1844. 
part  of  that  residue  to  numerous  legatees  (a)  named  in  the        gracb^ 
will,  and  directed  the  trustees  of  her  father's  will  to  trans-  *• 

Terrington. 

fer,  assign,  and  pay  all  such  parts  of  the  residue  as  were 
not  wanted  for  the  payment  of  the  said  legacies  to  the 
children  of  her  kinsman  Benjamin  Hanson. 

At  the  death  of  Ann  Capper,  Edward  Hanson,  who  was 
not  a  child  of  Benjamin  Hanson,  was  the  only  person  of 
her  blood  and  kindred  who,  by  virtue  of  the  Statute  of 
Distributions,  would  have  been  entitled  to  her  personal 
estate  in  case  she  had  died  intestate  and  unmarried. 

The  present  bill  was  filed  by  Orace  and  Slye  against 
Terrington,  the  executors  of  Ann  Capper,  and  the  children 
of  Benjamin  Hanson.  After  alleging  that  Ann  Capper 
iiad  not  waived  all  the  interest  and  dividends  to  which  she 
was  entitled  under  her  father's  will,  and  that  her  executors 
had  not  filed  a  bill  of  revivor,  the  bill  prayed  that  the  suits 
might  be  revived,  and  the  rights  of  all  parties  interested 
might  be  declared,  and  all  proper  accounts  taken. 

Upon  the  cause  now  coming  on  for  hearing,  the  Vice- 
Chancellor  noticed  that  Edward  Hanson  was  not  a  party  to 
the  suit. 

Mr.  E.  F,  Smith,  for  the  plaintiff^,  contended  that  it  was 
not  necessary  to  make  him  a  party. 

Mr.  FoUett  and  Mr.  Phillips  appeared  for  the  defendants. 

The  Vice-Chancellor. — The  Court,  being  in  possession 
of  a  fund  over  which  there  is  a  power  of  appointment,  is 
asked  to  say,  upon  the  evidence,  that  the  power  was  well 
executed,  in  the  absence  of  the  party  interested  in  con- 
testing the  validity  of  its  execution.  The  tenant  for  life 
had  power  to  appoint  the  fund  to  class  A.,  and  in  default 

(a)   Manning  v.  Thessigery  I  S.  &  S.  106. 
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1844.         of  appointment  it  was  to  go  to  class  B. ;  and  class  B.  is 

Grace        ^^^  here.     A  decree  in  the  absence  of  the  person  repre- 

-_    *•  sentinff  that  class  would  be  erroneous.     The  bill  must  be 

Tbrrinqton.  ° 

amended  by  making  him  a  party.  If  he  shall  appear  and 
consent  to  be  bound  by  the  proceedings^  his  answer  may 
be  dispensed  with. 


Jan,  irth.  Booth  v.  Vicars. 

A  testator  di-  RlCHARD  VICARS,  by  his  will,  after  directing  the  pay- 

residae  of  his  meut  of  his  just  debts,  legacies,  and  funeral  expenses,  and 

^wr'the  draiS'  dcvising  his  real  estate  to  his  wife,  Sarah  Vicars,  for  her 

of  his  widow,  jife  and  after  her  decease  to  Nicholas  Vicars  and  Mary 

the  tenant  for  ^  ^  •' 

life,  should  be  Browu,  the  wifc  of  Jamcs  Brown,  and  making  several  spe- 

^te^  or  the  ^c  and  pecuniary  bequests,  gave  and  bequeathed  all  the 

them^  hi8°exe-  ^^^^  ^^^  residue  of  his  personal  estate  and  effects  to  trus- 

cutors  or  ad-  tecs,  upou  trust,  that  they  should,  as  soon  as  might  be  after 

ministrators,  to  , 

A.  and  B.,  to  his  dcccasc,  sell  and  dispose  of  such  parts  thereof  as  should 

divfded between  '^ot  at  his  death  consist  of  ready  money,  and  should  collect, 

Sw^'ark"^*^  receive,  and  get  in  all  debts  due  and  owing  to  him,  and 

then  living ;  should  place  or  put  out  the  monies  which  should  arise  by  such 

go  and  be  *  Sale  or  salcs,  and  which  should  be  received  and  gotten  in 

^^^wnongst  ^  aforesaid,  and  also  his  ready  money,  upon  such  good  and 

the  respective  sufficient  security  or  securities  at  interest,  as  to  them  his 

next  legal  re-  , 

presentatives  of  Said  trustees  should  sccm  meet,  and  should  stand  and  be 

share  and  share  possessed  of  the  Said  residue  and  securities  upon  trust  to 

Bodied  in  4e**  pay  the  interest,  dividends,  and  annual  produce  thereof 

lifetime  of  the  unto  his  the  testator's  wife  for  her  life,  for  her  sole  and 

testator's 

widow:— ^eM,  Separate  usc.  "And  from  and  after  the  decease  of  my 
kin'of  ll^wad^  ®*^^  ^^^>  *^®^  upou  this  further  trust,  and  my  will  is,  that 
to  tiT^tatttte     *^®  residue  of  my  goods,  chattels,  stock  in  trade,  personal 

of  Distribu- 

tions,  livmg  at 

the  death  of  the  testator's  widow,  were  entitled  to  the  iVind  per  stirpes. 
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estate  and  effects^  and  the  securities  whereon  or  upon  ^  1844. 
which  the  same  or  any  part  or  parts  thereof  shall  or  may 
be  vested  or  placed,  shall  by  them,  my  said  trustees  or  the 
surrivor  of  them,  or  the  executors  or  administrators  of  such 
sarrivor,  be  assigned  to  and  go  and  be  paid  unto  and  to 
the  use  of  the  said  Nicholas  Vicars  and  Mary  Brown,  the 
wife  of  the  said  James  Brown,  to  be  equally  divided  be- 
tween them,  share  and  share  alike,  if  then  living ;  but,  if 
dead,  to  go  and  be  equally  divided  to  and  amongst  the  re- 
spective next  legal  representatives  of  the  said  Nicholas 
Vicars  and  Mary  Brown,  share  and  share  alike/^ 

The  testator  left  his  widow  Sarah  Vicars,  and  also  Ni- 
dutlas  Vicars  and  Mary  Brown,  surviving  him.  Sarali 
Vicars  died  in  1838,  having  survived  both  Nicholas  Vicars 
and  Mary  Brown.  Nicholas  Vicars  had  six  children,  of 
whom  one  only,  Elizabeth  Credland,  was  living  at  the 
death  of  Sarah  Vicars.  Mary  Brown  had  five  children,  two 
of  whom,  namely,  Edward  Brown  and  Elizabeth  Coulthard, 
were  living  at  that  period.  The  pre-deceased  children, 
however,  of  Nicholas  Vicars  and  Mary  Brown  had  children 
who  were  living  at  the  death  of  Sarah  Vicars,  and  they, 
together  with  the  surviving  children  of  Nicholas  Vicars 
and  Mary  Brown,  were  foimd  by  the  Master  to  be  the 
next  of  kin  of  Nicholas  Vicars  and  Mary  Brown  living  at 
the  death  of  Sarah  Vicars. 

At  the  time  of  the  institution  of  this  suit,  Elizabeth 
Credland  and  Edward  Brown  were  respectively  the  execu- 
trix and  administrator  of  Nicholas  Vicars  and  Mary  Brown. 

The  bill  was  filed  by  the  surviving  executor  under  the 
will,  for  the  purpose  of  having  the  fund  distributed  under 
ibe  direction  of  the  Court ;  and  the  cause  now  came  on  for 
hearing  for  further  directions. 

Mr.  Sidebottoniy  for  the  plaintiff. 

Mr.  Simpkinson,  for  William  Vicars,  the  son  and  admi- 
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1844.  nistrator  of  William  Vicars,  who  was  the  son  of  Nicholas 
Vicars,  and  died  in  the  lifetime  of  Sarah  Vicars. — ^This 
party  is  entitled  to  a  share  in  the  residue,  either  as  legal 
personal  representative  of  his  father  William  Vicars,  who 
survived  the  testator,  or  in  his  own  right  as  one  of  the  next 
of  kin  of  Nicholas  Vicars,  living  at  the  death  of  the  tenant 
for  life.  The  latter  construction  is  more  beneficial  to  him 
and  more  consistent  with  authority.  The  word  "next^^ 
implies  affinity,  and  shews  that  the  executors  do  not  take, 
but  only  the  persons  answering  the  description  of  next  of 
kin.  The  word  '^  legal  '^  shews  that  there  is  no  diflFerence 
between  the  pure  next  of  kin  (so  to  speak)  and  those  un- 
der the  Statute  of  Distributions.  The  words,  therefore, 
taken  together,  mean  next  of  kin  under  the  statute: 
Cotton  V.  Cotton  (a).  And  they  take  per  capita^  otherwise 
they  cannot  take  ''share  and  share  alike.''  [The  Vice- 
Chancellor. — May  not  those  words  refer  to  the  two  original 
stirpes,  and  those  alone  ?] 

Mr.  Hislop  Clarke,  for  Elizabeth  Credland  and  Edward 
Brown. — 1st.  Under  the  words  "  next  legal  representa- 
tives,'' those  who  fill  the  character  of  executor  or  admi- 
nistrators of  Nicholas  Vicars  and  Mary  Brown  are  entitled 
to  take.  2ndly.  As  Elizabeth  Credland  was  the  nearest 
of  kin  in  blood  of  Nicholas  Vicars  living  at  the  death  of 
the  widow,  and  as  Edward  Brown  and  his  sister  were  the 
nearest  of  kin  in  blood  of  Mary  Brown  at  that  time,  they 
must  take  in  exclusion  of  the  persons  who,  together  with 
them,  were,  at  the  death  of  the  widow,  the  next  of  kin  of 
the  testator  under  the  Statute  of  Distributions.  3rdly.  If 
those  persons  are  entitled  to  take,  they  take  only  by  repre- 
sentation. Upon  the  first  and  second  points,  the  obser- 
vations of  Sir  John  Leach,  in  Saberton  v.  Sheets  [b),  are 
applicable,  where  he  holds  that  the  words  "  personal  repre- 

(a)  2  Beav.  67.  388 ;  and  see  Baines  v.  Otti/y  1  M. 

lb)  1  Russ.  &  M.  589;  Tainl.     &  K.  465. 


CASES  IN  CHANCERY.  9 

lentatives^'  are  to  be  understood  in  the  ordinary  sense  of 
execators  and  administrators^  unless  controlled  by  the  con- 
text of  the  wilL     The  same  doctrine  is  laid  down  in  Price 
T.  Strange  (a).     In  all  the  cases  where  "  legal  representa- 
tivea''  have  been  held  to  mean  next  of  kin^  there  has  been 
a  marked  intention  to  that  effect.     There  is  no  intention 
here  to  benefit  more  than  the  two  individuals^  Nicholas 
Vicars  and  Mary  Brown.    The  words  used  by  the  testator 
are  at  least  as  certain  as  the  words  ^'  nearest  relations  ^^  in 
Sttuth  y.  CampbeU  {b).     In  that  case  Sir  William  Grant 
nidj  that  the  persons  so  described  were  as  easily  ascertain- 
able as  the  next  of  kin  under  the  statute.    Here^  if  you 
^Tc  full  effect  to  the  word  "  next,"  it  must  be  considered 
to  pdnt  to  the  nearest  of  kin.     [The  Vice^ChanceUor. — 
He  word  is  only  an  abbreviation  of  the  word  "  nearest.'*] 
Then,  upon  the  last  point,  the  words  "  share  and  share 
alike,'*  as  your  Honor  has  suggested,  refer  to  the  two  first 
l^atees :  Stamp  v.  Cooke  (c).     In  Rowland  v.  Gorsuch  (d), 
where  the  testator  directed  that  the  residue  of  his  for- 
tune should  be  partaken  of  by  the  descendants  or  repre- 
sentatiyes  of  each  of  his  first  cousins  deceased,  in  equal 
shares  with  his  first  cousins  then  alive,  Lord  Kenyon  said, — 
"The  difficulty  arises  on  the  words  added  to  'descend- 
ants,'  namely,  '  or  representatives.'      Now,  if  they  take 
as  representatives,  they  must  take  per  stirpes:  if  any  person 
is  under  the  necessity  of  making  his  claim  as  representa- 
tive, he  must  take  the  share  in  the  same  manner  as  the 
person  he  represents.     I  have  had  a  little  doubt,  whether 
they  take  per  capita  or  per  stirpes;  but,  upon  the  whole,  I 
think  no  person  taking  as  representative  can  take  other- 
vise  than  as  the  statute  gives  it  to  representatives,  i.  e. 
per  stirpes,*^ 

Mr.  Wright,  for  another  party,  suggested,  that  the  exe- 

(a)  6  Madd.  159.  (c)  1  Cox,  234. 

\h)  19  Ves.  403.  \d)  2  Cox,  189. 
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1844.  cutors  and  administrators  of  Nicholas  Vicars  and  Mary- 
Brown  might  be  held  to  take  beneficially :  Evans  v. 
Charles  (a). 

Mr.  Faber,  for  Elizabeth  Coulthard,  and  the  children  of 
deceased  children  of  Mary  Brown,  observed  that  the  divi- 
sion must  be  in  moieties.  Upon  the  force  of  the  words, 
"next  legal  representatives,"  he  cited  Bridge  v.  Abbot  {b), 

Mr.  M'Christie,  for  other  parties. 

In  the  course  of  the  argument,  the  Vtce- Chancellor  re- 
ferred to  Elmsley  v.  Young  [c)  and  Clapton  v.  Bulmer  (d). 

The  Vice-Chancellor. — The  whole  language  of  this 
bequest  seems  to  me  of  necessity  to  exclude  the  notion, 
that,  under  the  words  "next  legal  representatives,'*  the 
executors  or  administrators  of  Nicholas  Vicars  and  Mary 
Brown  could  take  for  the  benefit  of  those  executors  or  ad- 
ministrators themselves,  as  beneficial  legatees.  It  is  im- 
possible to  suggest  that  such  a  construction  could  be  right. 

The  next  question  is,  whether  the  true  construction  of 
the  bequest  is,  that  the  executors  of  Nicholas  Vicars  and 
Mary  Brown  were  intended  to  take  in  their  character  of 
executors  or  administrators,  that  is,  not  beneficially;  a 
meaning  of  which,  when  the  context  allows  or  does  not 
forbid  it,  the  words  "  legal  representatives "  are  suscepti- 
ble. There  are  several  remarks,  however,  to  which  this 
clause  is  liable,  which  seem  to  exclude  that  interpretation 
also.  For,  in  the  first  place,  I  do  not  say  in  materiality, 
but  in  order,  the  words  '^  executors  or  administrators " 
are  used  just  above  for  another  purpose,  in  their  strict, 

(a)    1    Anst   128.      This  case         (b)  3  Bro.  C.  C.  225. 
seems  to  be  overruled  ;  see  Price         (c)  2  Myl.  &  K.  780;  see  8  Jur. 

V.  Strange,  6  Mad.  159  ;  Palin  v.  161. 

Hills,  1  M.  &  K.  470  ;  Marshall         (d)  5  Myl.  &  C.  108;   10  Sim. 

V.  CoUett,  1  Y.  &  C.  232.  426. 
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legal,  and  proper  sense,  and  therefore,  if  he  had  meant         1844* 

executors  and  administrators  here,  the  probability  is,  that      ^T*^''^ 

lie  would  have  used  the  same  phrase.    In  the  second  place,  v. 

he  has  used  the  word  '^next'^  in  combination  with  the 

words  *'  legal  representatives,"  which  is  a  word  having  no 

ecHmexion  with  the  character  of  executor  or  administrator. 

And,  thirdly,  that  construction  would  render  the  latter  half 

of  the  bequest  mere  superfluity,  because,  supposing  that 

by  the  words  in  question  executors  or  administrators  are 

meant,  the  fund  would  go  in  the  same  way  without  those 

words  as  with  them.     These  are  part  of  the  considerations 

whidi  seem  to  me  to  exclude  that  construction  also.    It 

foiOowB,  if  this  view  of  the  subject  be  right,  that  the  words 

''next  legal  representatives"  must  in  this  will  import,  in 

nme  form,  consanguinity :  the  next  question  is,  in  what 

fivm? 

Now,  the  words  here  are  not  "  next  of  kin."     There  is 
no  word  strictly  importing  kindred.     If  the  words  had 
been  **  next  of  kin,"  or  *'  nearest,"  or  "  next  in  relation- 
ship," it  is  possible  that  I  might  have  applied  the  rule 
adopted  by  the  Lords  Commissioners  in  Elmsley  v.  Younff, 
and  have  held,  that  the  representatives  of  whom  the  statute 
ipeaks  were  excluded.     But  that  is  not  so.     The  words 
"  l^al  representatives "  are  the  very  words  which  in  the 
Statute  of  Distributions  are  used  to  designate  persons 
who,  being  of  kindred  to  the  deceased,  come  in  as  repre- 
sentatives of  some  one  else.    As  to  this  part  of  the  case, 
I  need  do  no  more  than  refer  to  the  language  of  the 
Master  of  liie  Bolls  in  Rowland  v.  Gorsuch  (a),  and  to  the 
eqvessions  so  recently  used  by  Lord  Langdcde  in  Cotton  v. 
Cotton  {b\  where  he  says,  '^  When  it  is  said  that  the  ex- 
pression '  legal  representatives '  means  next  of  kin,  it  is 
not  that  such  is  the  force  of  the  words  themselves,  but  be- 
ctose  the  words  are  held  to  indicate  the  persons,  who, 

(a)  2  Cox,  187.  (6)  2  Beav.  70. 
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1844.  upon  the  construction  of  the  will,  are  beneficially  entitled 
in  the  place  of  the  person  to  whom  the  gift  was  first  made, 
and  who,  in  that  sense,  legally  represent  such  person.  I 
must,  therefore,  refer  to  the  Statute  of  Distributions,  which 
points  out  those  who  are  entitled  to  claim  as  the  legal  re- 
presentatives in  that  particular  sense  of  the  words.*'  I  also 
am  of  opinion  upon  this  will,  that  the  words  "  next  legal 
representatives  "  mean  the  persons,  who,  by  force  of  law, 
in  right  of  consanguinity,  would  take  the  personal  estate 
of  those  persons  beneficially. 

The  next  question  is,  whether  they  are  to  take  per 
stirpes,  or  per  capita.  My  opinion  is,  that  they  take  per 
stirpes.  The  word  "  representatives  '^  itself  almost  forces 
that  interpretation  :  and  when  you  consider,  that,  if  one 
of  the  two  persons  mentioned  in  the  will  had  survived  the 
tenant  for  life,  only  a  moiety  could  have  gone  under  the 
clause  of  substitution, — ^that  construction  seems  to  be  ren- 
dered absolutely  necessary. 

The  next  question  is,  at  what  period  the  representatives 
of  each  particular  stirps  are  to  be  ascertained ;  whether  at 
the  death  of  Nicholas  Vicars  or  Mary  Brown,  or  at  the 
death  of  the  tenant  for  life  ?  That  has  struck  me  as  the 
most  doubtful  question  upon  this  will;  but  my  present 
impression  is,  that  there  is  sufficient  on  the  will  to  indicate 
an  intention  in  the  testator  that  those  persons  should  take 
who  filled  that  character  when  the  fund  came  into  pos- 
session. The  word  ^'then*^  is  not  conclusive  upon  the 
point,  but,  at  the  same  time,  it  is  not  to  be  disregarded. 
This  is  to  be  considered  as  my  opinion,  imless,  in  the 
course  of  this  week,  I  should  mention  the  case  again.  K 
I  should  not,  the  fund  will  be  declared  to  be  divisible  in 
moieties  amongst  the  next  of  kin  of  Nicholas  Vicars  and 
Mary  Brown  living  at  the  death  of  Sarah  Vicars,  that  is 
per  stirpes. 
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JuMFsoN  V.  Pitchers.  Jan,  nth, 

lliDWARD  HARRIS  devised  a  freehold  estate  to  his  wife  In  1772,  a  wo- 
Eleanor,  and  his  daughter^  Sarah  Harris,  as  tenants  in  party  to  a  suit 
common  in  fee,  and  died  in  1770.     After  his  death,  a  ere-  j^/^^ho  wS' 
ditors*  suit  was  instituted  against  his  executors  and  devisees;  married,  but 

whose  marriage 

and  by  a  decree  made  in  the  cause,  it  was  ordered  that  the  did  not  appear 
estate  should  be  sold,  and  that  all  proper  parties  should  join  pro^^gs^in 
in  the  conveyance.     On  the  18th  June,  1772,  the  Master  ^**« '^*»  T'"*^^ 

J  '  '  an  order  in  the 

leported  that  Elms  Foster  was  the  best  bidder  for,  and  pur-  suit,  treating 

diiaer  of,  the  estate.     This  report  was  confirmed  absolute  sole,  directed 

by  an  order  dated  the  14th  July,  in  the  same  year.   On  the  fr^oW  ertate 

20tfc  July,  it  was  ordered,  that  Foster  should  pay  the  pur-  *?^*'  *P5f" 

cnaser*     one 

dbase-money  into  Court,  and  be  let  into  possession  of  the  afterwards,  to- 
estate ;  and  that  all  proper  parties  should  join  in  the  con-  husband,  eze!*^ 
veyance  to  him.     On  the  8th  August,  the  Accountant-  ""^^^^l^^^' 
General  signed  his  receipt  for  the  purchase- money.  ^,^^  ^  ^->  "* 

"^  which  convey- 

On  the  14th  of  July,  1772,  the  day  on  which  the  report  ance  the  hus- 

was  confirmed  absolute,  Sarah   Harris  married  Thomas  ^'"^^r?!^; 

Jones.     There  was  nothing,  however,  in  the  above-men-  ^q^^**!^  ^® 

tioned  orders  and  receipt  from  which  the  fact  of  such  mar-  fine  of  the 

estate.     It  did 

riage  could  be  inferred.  not  appear  that 

By  indentures  of  lease  and  release,  dated  the  3rd  and  4th  fcvied7*o*n? 
of  September,  1772,  after  reciting  the  above  orders  and  the  till  filed  by  a 

tr  '  '  o  vendor,  claim- 

marriage,  Eleanor  Harris,  and  Thomas  Jones,  and  Sarah  ing  under  f., 

-  ,-n  •/»  against  a  pur- 

ms  wife,  conveyed  and  released  the  estate  to  i^oster  in  fee;  chaser,  for 
sod  Jones  covenanted  with  Foster,  that  he,  Jones,  and  his  foraance^  the 
▼ifc  would  levy  a  fine  of  the  estate,  in  or  as  of  the  ensuing  pnrchaser  ob- 

•^  '  ^  jectedtothe 

tenn.     It  did  not,  however,  appear  that  a  fine  ever  had  title,  on  the 
been  levied  of  the  estate  pursuant  to  the  covenant.  wwiTof  a  fine 

Under  these  circumstances,  it  was  contended  by  the  de-  ^^  '***  ^f^^' 

'  "'  iveness  of  the 

fendant  in  the  present  suit,  who  was  the  purchaser  of  the  proceedings  in 

Chancery : — 
Heldf  that  the 
objection  was  not  one  of  title,  but  of  conveyance,  inasmuch  as  the  order  in  Chancery,  not- 
vithsCandiiig  its  informality,  was  binding  on  the  married  woman,  and  rendered  her  a  trustee  for 
the  rnrrhmr.  mnd  ihe  was  therefore  compellable  to  complete  the  legal  title. 


V. 
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1844.  estate^  and  agamst  whom  the  present  bill  had  been  filed 
JuMPsoN  *^  enforce  the  completion  of  the  pnrchase,  that,  by  reason 
of  the  irregularity  of  the  orders^  and  of  a  fine  not  having 
been  levied,  the  plaintiff^  who  claimed  under  Foster^  had 
not  made  a  good  title;  and  the  defendant  took  an  exception 
to  the  report  of  the  Master^  who  had  found  in  favour  of 
the  title. 

On  the  argument  of  the  exception,  it  was  said  at  the  bar^ 
but  there  was  no  proof  of  the  fact,  that  in  the  year  1779 
or  1780,  Mr.  and  Mrs.  Jones  left  Downham,  in  Cambridge- 
shire, where  they  had  lived,  and  went  and  settled  at  George 
Town,  in  South  Carolina. 

Mr.  Wigram  and  Mr.  Spurrier,  for  the  defendant,  in  sup- 
port of  the  exception,  said,  that  this  case  was  distinguish- 
able from  Doe  d.  Corbyn  v.  Bramston  (a),  where  the  pos- 
session was  derelict,  and  where,  therefore,  the  interest  of 
the  party  quitting  possession  might  be  barred  after  forty 
years  (i).  Here  there  was  no  abandonment  of  the  property, 
but  a  conveyance,  which  was  defective  for  want  of  a  fine : 
Sug.  V.  &  P.,  vol.  2,  p.  354.  They  also  referred  to  Esdaile 
V.  Stephenson  (c). 

Mr.  RusseU  and  Mr.  Addis,  for  the  plaintiff. 

Mr.  Speed,  for  other  parties. 

The  Vice-Chancellor. — ^A  person  indebted  devises  his 
real  estate  to  two  women  as  tenants  in  common  in  fee. 
A  creditors'  bill  is  filed  to  have  the  testator's  debts  paid. 
A  decree  is  made  against  the  propriety  of  which  nothing 
has  been  suggested,  and  therefore  nothing  can,  I  sup- 
pose, be  said.  The  decree  directs  a  sale  of  the  estate; 
the  estate  is  sold  under  it,  and  I  must  assume  that  it  has 

(a)  3  Ad.  &  Ell.  63.  (6)  Stat.  3  &  4  Will.  4,  c.  27,  s.  1 7. 

(c)  G  Madd.  366. 
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been   regularly   and  properly   sold.     An   order  was  ob-         1844. 
tained^  confirming  the  purchase  nisi,  and  nothing  has  been      "     ^    ^ 
said  against  the  regularity  of  that  order.     One  of  the  de-  «'• 

Tisees  then  marries^  and  on  the  day  of  the  marriage  an 
order  is  made  confirming  the  purchase  absolute ;  and  by 
a  subsequent  order  the  purchaser  is  directed  to  pay  his 
purchase-money  into  Court  and  be  let  into  possession^  and 
a  conreyance  was  to  be  executed.  The  two  orders,  which 
were  made  after  the  marriage  of  the  devisee,  mention  her 
by  her  maiden  name  only.  It  would  have  been  more  cor- 
rect to  have  added  the  name  of  the  husband,  but  the 
omission  of  it  does  not,  I  apprehend,  invalidate  the  orders. 
The  conveyance,  however,  which  was  directed  to  be  exe- 
cuted, is  executed  by  the  unmarried  devisee,  by  the  hus- 
band of  the  other  devisee,  and  by  the  wife,  as  far  as  it  was 
possible  for  her  to  execute  it.  That  a  complete  equita- 
ble title  was  obtained  by  the  purchaser,  it  is  impossible 
to  doubt,  and  it  is  equally  impossible  to  doubt  that  a  com- 
plete legal  title  was  obtained  by  him  to  one  moiety  of  the 
estate,  though  not  to  the  other  moiety,  by  reason  of  the 
marriage.  But  I  apprehend  that  the  married  devisee, 
under  the  orders  of  the  Court  which  bind  her,  became 
absolutely  a  trustee  for  the  purchaser,  and  was  compellable 
to  complete  the  legal  title.  That  being  so,  I  apprehend 
that  the  question  was  one  not  of  title,  but  of  conveyance. 

Oterkule  the  exception  without  prejudice  to  the  question,  whether 
tbe  legal  estate  in  an  undivided  moiety  of  the  property  is  or  is  not  out- 
landing  in  Mrs.  Jones,  or  any  person  or  persons  claiming  under  or 
tbonghher. 

As  to  derelict  lands,  see  2  Lev.  171 ;  2  Mod.  106 :  derelict  personalty. 
Dr.  &  Stud.,  chap.  51:  wrecks,  1  Roh.  37;  1  Hagg.  Adm.  R.  383; 
Dodi.  Adm.  R.  46. 
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1844. 


Jan.  29th, 

3a/A. 

Legacies 
charged  on  real 
estate  held, 
under  the  cir- 
camstances  of 
the  case,  to  be 
payable,  not- 
withstanding 
the  lapse  of 
more  than  forty 
years  from  the 
testator's  death 
to  the  filing  of 
the  bill;  the 
statute  3  &  4 
Will.  4,  c.  27, 
not  being  ap- 
plicable. 


Ravenscroft  v.  Frisbt. 

V  ALENTINE  MORRIS,  who  was  for  some  years  Gover- 
nor  of  the  Island  of  St.  Vincent,  by  his  will,  dated  in  De- 
cember, 1788,  directed  that  aU  his  legacies  and  funeral  and 
testamentary  expenses  should  be  first  paid  and  satisfied,  and 
he  subjected  and  charged  all  his  estates,  real  and  personal, 
with  the  payment  of  the  same.  He  then  gave  numerous 
legacies,  amounting  nearly  to  £3000,  (amongst  them  three 
legacies  of  JSlOO  each  to  his  sisters  Catherine  Morris  and 
Sarah  Wilmot),  and  subject  as  aforesaid,  he  gave  all  his 
real  estates,  as  to  a  moiety  thereof,  to  Valentine  Henry 
Wilmot  for  life,  with  remainder  to  Charles  Ravenscroft  and 
Sarah  his  wife  for  their  lives,  with  remainder  to  Valentine 
John  Ravenscroft,  their  son  in  fee,  in  case  he  should  leave 
children,  with  a  limitation,  in  case  he  died  without  child- 
ren, to  their  daughter  Louisa  Ashley,  in  fee ;  and  as  to  the 
other  moiety,  to  Charles  Ravenscroft  and  Sarah  his  wife, 
for  their  lives,  with  remainder  to  such  uses  as  Sarah  Ra- 
venscroft should  appoint.  All  the  residue  and  remainder 
of  his  real  and  personal  estate  he  devised  to  Charles 
Ravenscroft  absolutely.  And  he  appointed  Tyrrell  Her- 
bert and  William  Taylor  his  executors  in  the  West  Indies, 
and  Dunn  his  executor  in  England. 

By  a  codicil,  the  testator  directed  that  £500  should  be 
paid  to  Charles  Ravenscroft  and  Sarah  his  wife,  out  of  the 
moiety  of  his  real  estate  first  devised. 

The  testator  died  in  1789,  greatly  embarrassed  in  his 
affairs.  At  the  time  of  his  death  he  was  owner  of  five 
plantations  in  the  Island  of  Antigua,  viz.  two  called  Crabbs 
and  Loobys,  which  were  mortgaged  for  £8086  to  the  as- 
signees of  one  Ballmer,  Jolly  Hill,  which  was  charged  with 
annuities,  but  was  under  an  agreement  for  sale  to  the  an- 
nuitants in  full  satisfaction  of  their  demands,  and  Wil- 
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loBghby  Bay,  which  was  subject  to  a  mortgage  for  £3000.         1844. 
The  estate  called  Crabbs  was  likewise  subject  to  incum-  Ravknscroft 
brances   prior  to  that  of  Ballmer's  assignees.    All  the       ^^  *•  ^ 
estates  were  in  the  possession  of  incumbrancers. 

Herbert  and  Dunn,  two  of  the  testator's  executors,  re- 
nounced probate  of  the  will:  but  in  January,  1791,  letters 
of  administration  with  the  will  and  codicil  annexed  were 
granted  at  the  highest  probate  duty  to  Whytell  in  Eng- 
land for  the  use  of  the  remaining  executor,  Taylor,  in  St. 
Vincent ;  and  in  November,  1803,  Taylor  himself  proved 
the  win  in  England.  In  1809  and  1810  two  several  sums 
of  JE2400  and  £836  were  received  by  Taylor  from  the 
Gofemment  on  account  of  the  testator's  estate.  In  1815 
Tijlor  died. 

In  1816,  and  prior  to  the  date  of  the  deed  after  men- 
tioned, the  debt  due  to  Ballmer's  assignees  had,  in  conse- 
quence of  their  having  paid  off  the  prior  incumbrances  on 
the  Crabbs  estate,  and  by  the  accumulation  of  interest  and 
otherwise,  amounted  to  j£16,553. 

By  an  indenture  dated  the  1st  April,  1816,  and  made 
between  Valentine  Henry  Wilmot,  of  the  first  part;  Charles 
Bavenscroft  and  Sarah  his  wife,  and  Valentine  John  Ba- 
Tenscroft,  of  the  second  part ;  and  Frisby  and  others,  as- 
signees of  Ballmer,  of  the  third  part ;  after  reciting  that  the 
legacy  of  £500  given  to  Charles  Bavenscroft  and  his  wife 
stiU  remained  unpaid,  and  that  they  had  consented  to  accept 
the  sum  of  £800  for  principal  and  interest  in  respect  of 
that  legacy,  which  sum  of  £800  was  meant  to  be  in  full 
atisfaction  and  discharge  of  the  said  legacy  of  £500  and  all 
interest  due  and  payable  in  respect  of  it,  and  reciting  that 
the  sum  of  £16,553  was  then  due  to  the  assignees  from  the 
estate  of  the  testator,  and  that  it  was  altogether  impracti- 
cable to  recover  this  sum  from  the  yearly  proceeds  of  the 
testator's  estate ;  and  that,  with  a  view  to  have  all  the  pro- 
perty of  the  testator  absolutely  sold,  without  the  expense 

VOL.  I.  c  .  c.  c.  c. 
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1844.         and  delay  of  litigation^  such  arrangement  as  thereinafter 
Ravbnscroft  mentioned  had  been  agreed  to ;  it  was  witnessed,  that,  in 

«•  consideration  of  JS2000,  part  whereof  was  expressed  to  have 

Frisby.  ^  ,      . 

been  paid,  and  the  residue  agreed  to  be  paid,  in  the  manner 
therein  mentioned,  by  the  assignees  to  Valentine  H.  Wilmot, 
in  respect  of  all  his  rights  and  interests  in  the  real  estates 
of  the  testator,  the  said  Y.  H.  Wilmot  agreed  to  sell  all  such 
rights  and  interests  to  the  assignees :  and  it  was  further 
witnessed,  that,  in  consideration  of  £800,  part  whereof  was 
expressed  to  be  paid,  and  the  residue  agreed  to  be  paid,  in 
the  manner  therein  mentioned,  by  the  assignees  to  Charles 
Ravenscroft  and  Sarah  his  wife,  in  respect  of  the  legacy  of 
£600  by  the  said  testator  so  given  to  them  as  aforesaid  out 
of  the  moiety  of  his  real  estates,  and  also  in  consideration 
of  the  benefits  eventually  provided  for  the  parties  thereto 
of  the  second  part,  they  the  said  parties  thereto  of  the  se- 
cond part  agreed  to  sell  to  the  assignees  all  their  rights 
and  interests  whatsoever  in  the  real  and  personal  estates 
of  the  testator.  And  it  was  thereby  declared  that  the  as- 
signees should  make  absolute  sale  of  all  the  testator's  real 
estates,  and  should  collect,  get  in,  and  recover  all  his  out- 
standing and  other  personal  estate,  and  that  they  should 
hold  the  money  to  arise  from  such  sales  upon  trust  to  ap- 
ply the  same,  first,  in  payment  of  the  costs  and  charges  in- 
cident to  the  said  indenture  and  sale,  and  in  payment  to 
the  assignees  of  the  said  debt  of  £16,553,  and  of  the  said 
sums  of  £2000  and  £800,  and  all  other  principal  monies 
then  due  to  them  from  the  estate  of  the  said  Valentine 
Morris ;  and,  in  the  next  place,  in  payment  of  all  other  the 
lawfnl  charges  and  incumbrances  upon  the  estates  and 
property  so  to  be  sold,  then  late  of  the  said  Valentine 
Morris,  according  to  their  order  and  lawfiil  priority;  and 
to  pay  over  the  residue  to  the  several  parties  thereto  of  the 
second  part,  according  to  their  respective  rights,  shares, 
and  lawful  claims  therein  and  thereto. 

In  1 81 7,  there  being  no  personal  representative  of  Taylor, 
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administration  de  bonis  non  of  the  testator's  effects  was         1844. 
granted  to  the  assignees  of  Ballmer.  RA^I^orr 

Large  sums  were  received  and  applied  by  the  assignees  ^' 

in  pursuance  of  the  trusts  of  the  indenture  of  1816,  and 
idtimately  the  trusts  of  that  deed  were  satisfied  as  to  the 
specific  debts  therein,  and  a  considerable  sum  of  money 
and  unsold  property  were  left  in  their  hands. 

Sarah  Ravenscroft  died  in  1818,  without  having  dealt 
with  the  property  in  any  other  way  than  as  before  men- 
tioned; and  Valentine  John  Ravenscroft  died  in  1828, 
without  leaving  any  issue. 

The  bill  was  filed  in  1830,  by  Charles  Ravenscroft  and 

Louisa  Ashley,  who,  in  the  events  that  had  happened, 

daimed  to  be  entitled  to  the  surplus  property,  against  the 

assignees^  and  the  personal  representatives  of  Catherine 

Morris  and  Sarah  Wilmot,  praying  for  accounts  of  the 

property  conveyed  under  the  deed  of  1816,  and  of  the 

monies  received  and  applied  by  the  assignees  under  that 

deed,  and  that  the  surplus  monies  might  be  paid,  and  the 

unsold  property  conveyed  to  the  plaintiffs. 

Charles  Ravenscroft  died  pending  the  suit. 

By  the  decree  made  on  the  hearing  of  the  cause,  in  1836, 
it  was  referred  to  the  Master  to  make  the  inquiries  prayed 
for  by  the  bill,  and  to  take  an  account  of  the  legacies  of 
the  testator. 

Claims  were  made  before  the  Master  for  the  three  lega- 
cies of  jEIOO  each,  bequeathed  to  Catherine  Morris  and 
Sarah  Wilmot,  with  interest  from  the  end  of  a  year  from 
the  testator's  death. 

Payment  of  these  legacies  being  resisted  on  the  ground 
of  lapse  of  time,  the  claimants,  in  order  to  meet  this  ob- 
jection, relied,  first,  on  the  circumstances  under  which  the 
deed  of  1816  was  executed;  secondly,  the  length  of  time, 
namely^  from  1816  until  shortly  before  the  filing  of  the 
bill,  during  which  it  was  necessary  for  the  assignees  to 

c2 
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1844.  be  in  possession  for  the  purposes  of  their  trusty  and  during 
Ravbnscroft  ''"^^ch  they  had,  gradually  only,  paid  oflF  the  testator^s  debts, 
^-  and  settled  all  the  claims  against  his  estate;  and,  thirdly, 

several  letters  from  the  testator's  men  of  business  and 
relations  in  the  West  Indies,  to  his  relations  in  this  coun- 
try, extending  over  a  period  of  six  or  seven  years  after  his 
death,  firom  which  it  appeared  that  the  testator's  affairs 
had  been  left  in  a  state  of  the  greatest  complication  and 
embarrassment,  and  that  whatever  personal  property  might 
at  that  time  have  come  to  the  hands  of  his  executor  in 
the  West  Indies  was  probably  absorbed  by  the  testator's 
debts. 

There  was  no  evidence  of  any  other  claims  for  legacies 
having  ever  been  made  than  those  which  have  been  men- 
tioned. 

The  Master,  by  his  report,  dated  in  December,  1843, 
found,  that,  more  than  forty  years  having  elapsed  since  the 
death  of  the  testator,  twenty-seven  years  of  which  expired 
between  the  day  of  his  decease  and  the  Ist  of  April,  1816, 
the  legacies  bequeathed  by  him  must  be  presumed  to  have 
been  satisfied ;  and  he  was  of  opinion  and  found,  that  no- 
thing was  then  payable  to  the  legatees  out  of  the  real  and 
personal  estate  of  the  testator. 

To  this  report  exceptions  were  taken  by  the  representa- 
tives of  the  three  legatees  (a). 

Mr.  Russell  and  Mr.  Caley  Shadwell,  for  the  exceptions, 
contended  that  the  present  case  was  not  within  the  stat. 
3  &  4  Will.  4,  c.  27,  s.  40,  as  that  act  did  not  come  into 
operation  until  after  the  31st  of  December,  1833.     That 

(a)  Similar  exceptions  had  been  tions  had  been  allowed  by  the  Vice- 

taken  to  a  former  report  of  the  Chancellor  of  England,   who,    in 

Master,  founded  on  less  extensive  disposing  of  the  case,  treated  it  as 

evidence,  in  which  he  had  come  to  unaffected  by  the  stat.  3  &  4  Will, 

the  like  conclusion.    Those  excep-  4,  c.  27. 
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being  so^  the  question  was  one  of  presumption  only^  and         1844. 
here  the  presumption  arising  from  lapse  of  time  was  re-   ravknscroft 
butted  by  the  circumstances.     The  legatees,  therefore,  on       „  ^^ 
the  record  would  be  entitled ;  and  their  title  would  let  in 
the  others  not  on  the  record :  ToUnery.  Marriott  {a).  [The 
Vtce-Chancellor. — 11  the  statute  does  not  apply,   and  I 
think  it  must  be  taken  that  the  Vice-Chancellor  of  England 
was  of  that  opinion  (A),  the  question  may  be,  whether  a 
man  is  to  lose  his  legacy  because  he  does  not  file  a  bill  to 
redeem  a  West  India  mortgage.     To  a  question  of  that 
description,  the  observations  of  Lord  Eldon  in  Fladong  v. 
Whiter  (c)  seem  applicable.] 

Mr.  YounffCy  for  the  defendants,  the  assignees  of  Ballmer. 

Mr.  Hlgram  and  Mr.  Lee,  for  the  plaintiff,  in  favour  of 
the  report. — Under  the  bill,  as  framed,  no  general  account 
of  the  personal  estate  could  have  been  taken ;  but,  suppos- 
ing it  could,  the  case  is  within  the  statute :  Sh^ppard  v. 
Dvke  (rf),  Stemdale  v.  Hankinson  (e),  Piggott  v.  Jefferson  (/). 
There  is  no  acknowledgment  whatever,  as  in  Lord  St.  John 
V.  Boughton  (g),  to  take  it  out  of  the  statute ;  and  the 
word  ''recover''  in  the  40th  section  applies  as  well  where 
the  bill  is  filed  before  the  statute  as  after,  if  the  decree  is 
made  after :  Freeman  v.  Moyes  (A),  Towler  v.  Chatterton  {%). 
[The  Vtce-Chancellor.^-ll  the  deed  of  1816  created  a  trust 
for  the  legatees,  the  question  upon  the  statute  is  at  an 
end.  Then  did  that  deed  create  such  a  trust,  or  could  you,  as 
between  the  legatees  and  that  deed,  interpose  any  rule  or 
principle  drawn  firom  Lord  Lauderdale's  case  (A:)?]     That 


(fl)  4  Sim.  19.  {g)  9  Sim.  219. 

(6)  See  ante,  p.  20,  note  (a).  (A)  1  Ad.  &  £11.  338. 

(e)  19  Yes.  196  ;  see  p.  200.  (i)  6  Bing.  258. 

{d)  9  Sim.  567.  {k)  Garrard  v.  Lord  Lauder- 

{e)  1  Sim.  393.  dale,  3  Sim.  1. 

(/)  12  Sim.  26. 
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1844.         deed^  being  a  contract  between  Wilmot  and  Eavenscroft 
RAVBNscRorr  ^^^  ^^®  assignees  only,   might  have   been  annulled  at 

„  *•  any  time  with  the  consent  of  those  parties.    No  one  repre- 

Feisby.  "  .  '^  ^ 

senting  the  testator's  estate  or  the  legatees  generally  was 
a  party  to  it.  Between  1815  and  1817  the  testator's  es- 
tate was  unrepresented,  and  the  administration  which  was 
taken  out  in  1817  cannot  be  considered  as  operating  by 
relation.  The  deed,  therefore,  is  out  of  the  question,  and 
the  statute  applies.  Even  if  the  statute  did  not  apply,  the 
mere  hopelessness  of  parties  in  prosecuting  their  claims 
could  not  be  used  as  evidence  tending  to  rebut  the  pre- 
sumption of  payment :  Jones  v.  Turberville  {a).  The  Court, 
however,  is  relieved  from  any  difficulty  on  this  subject  by 
the  provisions  of  the  legislature.  [The  Vice-Chancellor. — 
Can  it  be  said,  in  a  case  where  a  testator's  estate  is  so 
heavily  charged  with  mortgages  that  it  is  imcertain  whether 
a  legatee  will  ever  be  paid  his  legacy,  that  he  has  a  "  present 
right  to  receive  "  it  within  the  meaning  of  the  statute  ?] 

Mr.  Hall  appeared  for  other  parties. 

The  Vice-Chancellor. — The  trusts  of  the  property  to 
be  administered  in  this  suit  are  the  trusts  declared  of  the 
property  comprised  in  the  deed  of  the  1st  April,  1816. 

These  trusts  now  to  be  performed,  so  far  as  they  are  un- 
performed, are  in  part  for  payment  (after  deducting  some 
charges)  of  ^^  all  other  the  lawful  charges  and  incumbrances 
upon  the  estates  and  property  so  to  be  sold,  late  of  the  said 
Valentine  Morris,  according  to  their  order  and  lawful  prior- 
ity, and  to  pay  over  the  residue  imto  the  said  several  persons, 
parties  hereto  of  the  second  part,  their  executors,  administra- 
tors, and  assigns,  according  to  their  respective  rights."  I  am 
of  opinion,  that,  plainly,  the  legacies  given  by  Valentine 
Morris  came  within  these  words,  "  lawful  charges  and  in- 

(a)  2  Ves.  jun.  11. 
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cumbrances/'   and^   independently  of  that  construction,        1844. 
would  haTe  been  plainly  due  in  point  of  honesty  and  jus-  juvensceoft 
tice.    But,  supposing  that  these  parties  of  the  second  part       frisby 
Gould  receiye  nothing  till  the  legacies  were  paid,  still  such 
a  time  might  have  passed,  such  circumstances  might  have 
arisen,  as  that  there  might  be  no  legacies  to  pay,  and 
that,  in  that  sense,  the  words  ^^  charge  and  enciunber^^ 
might  not  have  a  subject  on  which  to  operate. 

The  first  question,  therefore,  is,  whether  there  is  ground 
for  coming  to  the  conclusion  that  it  may  be  presumed  that 
the  legacies,  or  any  of  them,  were  at  this  period  satisfied. 
Morris  had  died  in  1789.  He  had  left  his  property  in  an 
atreme  state  of  embarrassment.  It  was  improbable  that 
theissets  could  ever  be  sufficient  for  payment  of  the  whole. 
Of  all  the  property,  or  almost  every  thing,  the  mortgagees 
were  in  possession,  whose  redemption  must  have  preceded 
the  application  of  that  property  to  legacies  or  the  purposes 
of  the  will.  Looking  at  the  state  of  things  which  con* 
tinned  firom  the  death  of  Morris  to  the  year  1816,  not  for- 
getting the  contents  of  the  instrument  of  April,  1816, 1 
am  of  opinion  that  it  would  be  contrary  to  all  probability, 
and  to  all  reasonable  presumption,  and  a  miscarriage  of 
any  jndge  or  jury,  to  suppose,  from  mere  lapse  of  time, 
that  any  one  of  these  legacies  was  paid.  The  presump- 
tion in  fact,  and  in  law,  is,  that  up  to  that  time  they  were 
not  paid. 

In  1816  there  was  no  statutory  bar  to  the  claim  of  lega- 
cies. Generally  speaking,  a  long  lapse  of  time  might  lead 
to  the  presumption  of  payment  of  legacies,  but  that  pre- 
somption,  as  the  like  presumption  in  the  case  of  specialty 
debts,  was  liable  to  be  rebutted  by  circumstances. 

Believing  that  to  be  the  law  in  1816,  and  applying  that 
law  to  the  facts  of  this  case,  I  must  consider  these  legacies 
as  due  in  1816,  and  their  payment  provided  for  by  means 
of  a  trust,  which  trust  has  been  decreed  to  be  executed  in 
this  Court.    If  so,  it  is  not  necessary  to  consider  the  statute. 
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1844.        I  thinks  however^  though  it  is  not  necessary  to  decide  the 

Ravbnscroft  P^i^**  *^*^  ^^^  statute  would  not  apply  to  this  case. 

Upon  the  exceptions  and  further  directions^ 


•     V, 

Fribby. 


Declare,  that,  having  regard  to  the  deed  of  1816,  and  the  other  cir- 
cumstances of  the  case,  the  facts  and  circumstances  in  evidence  do  not 
form  a  sufficient  ground  for  the  presumption  that  the  legacies  bequeathed 
by  the  testator,  V.  Morris,  have  been  satisfied,  or  that  nothing  is  now 
payable  to  the  said  several  legatees ;  but  this  is  to  be  without  prejudice 
to  the  question,  whether  by  any  other  evidence  the  whole,  or  any  of  them 
can  be  shewn  to  have  been  wholly  or  partially  satisfied.  Let  the  Master 
review  his  report  as  to  the  legacies. 


Jan.  30th. 
Feb.  9th. 

After  a  supple- 
mental bill  had 
been  filed  to 
carry  on  the 
accounts  in  a 
creditors'  suit 
against  the 
administratrix 
of  an  intestate, 
the  administra- 
trix married. 
Upon  the  hus- 
band appearing, 
and  consenting 
to  be  bound  by 
the  decree,  the 
usual  supple- 
mental decree 
was  made, 
without  re- 
quiring an  an- 
swer firom  the 
husband,  or 
altering  the 
title  of  the 
cause. 


Sapte  v.  Ward. 

IN  1835,  a  creditors'  bill  was  filed  against  Grace  Jane 
Ward,  as  the  widow  and  administratrix  of  John  Robert 
Ward.  The  usual  decree  was  made  in  that  suit,  and  some 
proceedings  were  had  thereunder.  A  bill  of  revivor  was 
afterwards  filed  against  Mrs.  Ward,  and,  upon  the  bank- 
ruptcy of  the  plaintiflf  in  the  revived  suit,  a  supplemental 
bill  was  filed  against  the  assignees  of  the  bankrupt. 

After  the  supplemental  bill  had  been  filed,  Mrs.  Ward 
married  Mr.  Buller.  No  change,  however,  in  the  plead- 
ings took  place  in  consequence  of  such  marriage ;  and  the 
supplemental  suit  now  came  on  for  hearing. 

Mr.  Anderdon  and  Mr.  Calvert,  for  the  plaintiflf. 

Mr.  Pofe,  for  the  defendant  Mrs.  Buller,  observed,  that, 
imder  existing  circumstances,  a  decree  against  his  client 
would  be  ineflcctual ;  and  he  submitted,  that  the  husband 
should  be  made  a  party  to  the  suit. 


Mr.  James  appeared  for  other  parties, 
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Mr.  Rus^eB,  amicus  curue,  said^  that^  supposing  the  bus-         1844. 
band  to  be  made  a  party^  tbe  title  of  tbe  cause  must^  never- 
theless^ remain  unaltered^  otberwise  tbe  depositions  would 
be  taken  in  a  wrong  cause. 

Tbe  Yice-Chancellor  said  tbat  tbe  busband  migbt  be 
made  a  party  to  tbe  suit^  as  claiming  an  interest^  and  be 
would  allow  tbe  cause  to  stand  over  for  tbe  purpose  of 
having  tbat  amendment  made.  Tbe  busband  mighty  with- 
out answering^  appear  and  consent  to  the  usual  supple- 
mental decree. 

On  this  day  tbe  cause  again  came  on  for  bearing.  Feb.  dth. 

Mr.  Pole  appeared  for  Mr.  Buller^  and  consented  to  be 
ixNmd  by  tbe  decree  as  if  he  had  answered. 


It  appearing^  that,  since  the  defendant  Grace  Jane  Ward,  the  widow 
of  John  Robert  Ward,  put  in  her  answer  in  this  cause,  she  has  married 
die  defendant  R.  Buller,  and  the  defendant  R.  Buller  now  appearing  at 
the  bar,  and  consenting  to  be  bound  by  this  decree  in  the  same  manner  as 
ifhe  had  answered,  &rc.    [Then  followed  the  decree.] 
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/an.^30/A,  BOUGHTON  V.   JaMES. 

Feb.  ith.       TI7 

Testator  dc-  W ILLIAM  BOUGHTON,  clerk,  by  his  will,  dated  the 
queathedto*"  ^^^  ^^Jf  1831,  after  giving  his  household  furniture  and 
*^(S^  *d  f  "'^^^^"^  specific  chattels  to  his  sister,  Ann  Boughton,  for 
realty  and  per-  her  own  use,  gave,  devised,  and  bequeathed,  to  John  James 
trnst  from  time  and  his  SOU  John  James,  their  heirs,  executors,  admi- 
^^^erents  i^trators,  and  assigns,  all  and  singular  his  messuages, 
usa^.andpro-  lands,  tenements,  and  hereditaments  real,  and  all  other  his 

fits  thereof,  and  '  '  ' 

therewith  to 
pay  certain 

le^EUjies ;  and  upon  farther  tnut  to  pay,  to  and  for  the  use,  education,  and  maintenance  of  each 
of  the  daughters  of  his  nephews  A.  and  B.,  whether  bom  in  his  lifetime  or  afterwards,  the 
yearly  sum  of  ;f40  apiece,  until  they  should  respectively  attain  twenty-five,  or  be  married 
with  consent  of  their  respective  parents  or  surviving  parent,  and  on  their  respectively  attain- 
ing that  age,  or  being  respectively  married  with  such  consent  as  aforesaid,  in  trust  to  pay  each 
of  them  the  sum  of  ;^1500  for  their  respective  uses  and  benefit.  A.  and  B.  had  daughters  living 
at  the  death  of  the  testator,  and  also  after-born  daughters : — Held,  that  the  bequests  of  ;^1500, 
80  four  as  they  related  to  after-bom  daughters,  were  void  for  remoteness.  But  qtuere,  whether 
these  bequests  were  not  valid  with  respect  to  the  other  daughters,  and  whether  the  annuities  of 
;^40  were  not  valid  for  all  the  daughters. 

Testator,  after  devising  a  mixed  fund  of  realty  and  personalty  to  trustees,  upon  trust  to  pay 
various  legacies  and  annuities,  directed,  that  they  should  invest  all  and  singular  the  surplus  df 
the  rents,  issues,  and  profits  at  interest,  in  their  names,  upon  government  security,  and  suffer 
the  same  to  accumulate.  And  he  declared  that  the  trustees  shovdd  stand  seised  of  his  said  trust 
estate  and  the  accumulations,  upon  trust,  when  and  as  soon  as  that  any  son  of  either  qf  ku 
nephewi  A,  and  B,  should  have  attained  the  age  of  twenty-five,  a  valuation  of  his  said  trust 
estate  should  be  made,  and  that  the  same  should  be  then  divided  into  as  many  equal  lots  as  there 
should  be  sons  qfhis  said  nephews  then  living;  and  that  each  of  his  said  nephews*  sons,  when 
and  as  they  should  respectively  arrive  at  the  age  of  twenty-five  years,  should  choose  one  of  such 
portions  as  the  share  to  be  allotted  to  him  and  his  children ;  and  that,  thenceforth,  the  said  por- 
tion or  share  should  be  held  by  the  trustees,  upon  trust  for  the  person  so  selecting  the  same 
for  his  life,  and  after  his  decease,  upon  trust,  as  to  one  equal  moiety,  for  his  eldest  son,  and  his 
heirs,  &c.,  and  as  to  the  other  moiety,  for  the  rest  of  his  children,  and  their  heirs,  &c. ;  and  if 
but  one  child,  both  moieties  for  such  child ;  but  if  any  or  either  of  his  said  nephews'  sons  should 
die  under  their  respective  ages  of  twenty-five  years,  or  having  attained  that  age  should  afterwards 
die  without  leaving  lawful  issue  them  or  him  surviving,  the  share  of  the  party  so  dying  was  to 
go  to  the  others  and  other  of  them ;  and  if  all  but  one  should  die  without  leaving  lawful  issue, 
tiie  trustees  should  stand  seised  and  possessed  of  the  trust  estate,  in  trust  for  such  one  surviving 
nephew's  son  for  his  life,  and  for  his  children  and  child  as  aforesaid ;  but  if  all  his,  the  testator's, 
said  nephews  should  depart  this  life  without  leaving  lawful  issue  them  sur\'iving,  then  upon  trust 
for  such  person  as  should  at  that  time  be  the  testator's  heir.  At  the  time  of  the  testator's 
death,  A.  and  B.  had  several  sons  living,  and  B.  had  a  son  bom  after  that  period  : — Held,  upon 
the  construction  of  the  will,  that  the  trust  for  accumulation  was  so  created  that  it  might  by 
possibility  endure  beyond  the  legal  period,  and  that  it  therefore  failed.  Held,  also,  that  such 
failure  did  not  accelerate  the  postponed  life  interests  in  the  residue  given  to  the  grand-nephews, 
inasmuch  as  the  life  interests  so  given,  as  well  as  the  subsequent  limitations,  were  void  for 
remoteness. 

A  devise  of  real  estate  for  life  is  invalid  unless  it  vest  within  the  compass  of  lives  in  being  at 
the  testator's  death,  and  twenty-one  years  after  the  death  of  the  survivor  of  them. 

Before  the  Accumulation  Act  a  testamentary  trust  or  direction  to  accumulate,  so  worded  as  to 
be  capable  of  lasting  beyond  the  compass  of  Uves  in  being  at  the  testator's  death,  and  twenty- 


Jamks. 
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personal  estate  and  effects  of  what  nature  or  kind  soever        1844. 
and  wheresoever  situate,  to  hold  to  them  the  said  John     J     "     ' 

BOUOHTON 

Jtmes  and  his  son  John  James^  their  heirs^  executors,        ,  »• 
administrators,  and  assigns,  according  to  the  nature  and 
quality  thereof  respectively,  upon  the  trusts,  and  subject 
to  the  several  annuities  and  charges  thereinafter,  or  by  any 
codicil  to  the  will,  bequeathed,  (that  is  to  say),  upon  trust 
firom  time  to  time  to  receive  the  rents,  issues,  interest,  divi- 
dends, and  profits  thereof,  and  of  every  part  thereof,  when 
and  as  the  same  respectively  should  become  due  and  payable, 
and  to  retain  thereout,  yearly  and  every  year,  the  sum  of 
£10,  as  some  remuneration  for  their  trouble  in  the  exe- 
oatioa  of   that  his  will;  and  upon  further  trust,  within 
trebe  months  after  his,  the  testator's,  decease,to  invest 
the  sum  of  dSSOO  in  or  upon  government  security,  in  the 
names  of  trustees  to  be  nominated  by  the  vicar  and  church- 
vaidens  of  the  parish  of  Blockley,  for  the  purpose  of  apply*- 
iiig  the  dividends  of  such  investment  in  the  repair  of  a 
tablet  in  Blockley  Church,  and  for  the  benefit  of  the  poor 
of  Blockley ;  and  upon  further  trust,  to  pay  certain  speci- 
fied sums  to  the  testator's  servants;  and  upon  further 
trust,  to  invest  the  sum  of  £1500,  in  the  names  of  the  said 
trustees,  upon  government  or  real  security,  and  to  pay  the 
interest  or  dividends  thereof  to  the  testator's  niece  Eliza- 
beth, the  wife  of  the  Rev.  John  Prosser,  for  her  life,  for  her 
iqmrate  use,  and  after  her  decease  to  her  husband,  for  his 
bfe;  and  after  the  decease  of  the  survivor  of  them,  to  pay 
or  transfer  the  said  sum  of  £1500  unto  and  amongst  the 
ddld  or  children  of  the  said  niece  who  should  be  living  at 

OM  jmn  after  the  death  of  the  Borvivor  of  those  lives,  would  have  been  illegal  and  Toid  for  the 
vkife,  and  snch  a  trust  or  direction  is  not  less  illegal  or  void  since  the  Accumulation  Act. 

A  testator  gare  all  his  messuages,  lands,  tenements,  and  hereditaments,  and  all  his  personal 
dtste,  to  tnistees,  to  hold  to  them,  their  heirs,  executors,  administrators,  and  assigns,  according 
te  ^  nature  and  quality  thereof  respectively,  upon  trust  to  receive  the  rents,  issues,  and  profits 
tkieof,  and  to  retain  thereout  yearly  jf  10  for  their  trouble  in  the  execution  of  the  will,  and 
tin  to  pay  legacies  and  annuities,  with  a  direction,  that  certain  charitable  legacies  should 
W  pud  out  of  his  personal  estate : — Held,  that  the  whole  of  the  property,  both  real  and 
pnwnal,  was  to  be  considered  as  one  mass  for  the  purpose  of  paying  rateably  the  annuities  and 
k|ideB,  except  the  legacies  expressly  made  payable  oat  of  the  personal  estate. 
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1844.        her  decease^  in  equal  shares ;  and  also  upon  trusty  to  pay 
BouoHTON      *^  ^  niece  Susan^  the  wife  of  Henry  Whitehome,  the  sum 
^-  of  £1500  for  her  own  sole  and  separate  use ;  and  also  upon 

further  trust,  to  pay  to  and  for  the  use,  education,  and 
maintenance  of  each  of  the  daughters  of  his  two  nephews 
John  Boughton  and  Joseph  Boughton,  whether  bom  in  his 
lifetime  or  afterwards,  the  yearly  sum  of  £40  apiece,  until 
they  should  respectively  attain  the  age  of  twenty-five  years, 
or  be  married  with  the  consent  of  their  respective  parents 
or  surviving  parent ;  and,  on  their  respectively  attaining 
that  age  or  being  previously  married  with  such  consent  as 
aforesaid,  in  trust,  to  pay  each  of  them  the  sum  of  £1500 
for  their  respective  uses  and  benefit;  and  upon  further 
trust,  to  pay  the  several  annuities  next  thereinafter  men- 
tioned. [Then  followed  several  bequests  of  life  annuities.] 
And  upon  farther  trust,  that  they,  his  said  trustees  or 
trustee  for  the  time  being,  should  pay  the  following  lega- 
cies out  of  his  personal  estate,  (that  is  to  say),  to  the  Society 
for  promoting  Christian  Knowledge,  &c.  [Here  followed 
several  charitable  bequests.]  All  which  legacies,  as  well  as 
the  legacies  to  his  servants,  the  testator  directed  to  be  paid 
free  firom  legacy  duty.  The  testator  then  proceeded  as  fol- 
lows : — ''  And  I  do  direct  that  my  said  trustees,  or  the  sur- 
vivor of  them,  or  the  heirs,  executors,  or  administrators  of 
such  survivor,  do  and  shall,  out  of  the  rents  and  profits  of 
my  said  trust  estate  and  premises,  pay  the  following  sums 
for  the  education,  maintenance,  or  benefit  of  each  of  the 
sons  of  my  said  nephews  John  Boughton  and  Joseph  Bough- 
ton, (that  is  to  say),  the  sum  of  £30  apiece  per  annum,  till 
they  respectively  attain  the  age  of  ten  years ;  the  sum  of 
£50  apiece  per  annum,  from  that  age  till  they  respectively 
attain  the  age  of  fifteen  years ;  the  sum  of  £80  apiece  per 
annum,  from  that  age  till  they  respectively  attain  the  age 
of  eighteen  years;  and  from  that  age  the  sum  of  £150 
apiece  per  annum,  till  they  respectively  attain  the  age 
of  twenty-five  years;  but,  in  the  event  of  the  death  of 
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iny  or  either  of  them  under  such  respective  ages^  the  pro-         1844. 
Tision  intended  for  such  one  or  more  of  them  as  shall     boughton 
die  under  such  age  or  respective  ages  shall  no  longer  be  «'• 

•I  AM  K8. 

paid  or  payable:  and  I  direct  my  said  trustees  to  invest  all 
and  singular  the  surplus  of  the  rents^  issues^  and  profits  of 
my  said  trust  estate  and  premises^  (if  any)^  after  payment 
of  the  several  annuities,  legacies^  and  charges  hereinbe- 
fore expressed^  at  interest^  in  the  name  or  names  of  my  said 
trustees  or  trustee  for  the  time  beings  in  or  upon  govern- 
ment security^  and  to  suffer  the  same  to  accumulate:  and 
I  declare  my  will  and  mind  to  be,  that  my  said  trustees  or 
trnstee  for  the  time  being,  and  their  heirs,  executors,  and 
admmistrators^  do  and  shall  stand  seised  of  my  said  trust 
estate  and  the  accumulations  thereof  (subject  as  aforesaid) 
upon  the  further  following  trusts,  (that  is  to  say),  upon 
trust,  when  and  so  soon  as  that  any  son  of  either  of  my  said 
nephews  John  Boughton  and  Joseph  Boughton  shall  have 
attained  the  age  of  twenty-five  years,  a  valuation  of  my 
sud  trust  estate  (subject  as  aforesaid)  shall  be  made  by  my 
nid  trustees  or  trustee  for  the  time  being,  or  by  such 
competent  person  or  persons  as  they  or  he  shall  in  their  or 
his  discretion  appoint,  and  that  the  same  shall  be  then 
divided  into  as  many  equal  lots  or  shares  as  there  shall  be 
sons  of  my  said  two  nephews  then  living,  and  that  thence- 
forth distinct  and  separate  accounts  shall  be  kept  of  their 
respective  portions,  and  that  each  of  my  said  nephew^  sons, 
labject  to  the  proviso  hereinafter  contained,  when  and  as 
they  shall  respectively  arrive  at  the  age  of  twenty-five 
yxn,  shall  choose  one  of  such  portions  as  the  share  or 
portion  to  be  allotted  for  him  and  his  children  as  herein- 
after mentioned,  and  that  thenceforth  the  said  portion  or 
dure  shall  be  held  by  my  said  trustees  or  trustee  for  the 
time  being,  or  shall  by  him  or  them,  by  good  and  effectual 
conveyances  and  assurances  in  the  law,  be  conveyed  and 
transferred  to  two  or  more  proper  parties  to  be  nominated 
by  my  said  nephews^  sons  respectively,  and  to  be  approved 
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1844.         by  my  said  trustees  or  trustee  for  the  time  being,  upon 

3^^^^^     trust  for  the  person  so  selecting  the  same,  for  his  life ;  and 

^'  from  and  after  his  decease,  upon  trust,  as  to  one  equal 

JAMES. 

moiety,  for  his  eldest  son,  and  his  heirs,  executors,  and  ad- 
ministrators, and  the  other  moiety  for  the  rest  of  his  child- 
ren, and  their  heirs,  executors,  and  administrators,  in 
equal  shares  and  proportions,  and  if  but  one,  both  moieties 
for  such  child,  his  or  her  heirs,  executors,  or  administra- 
tors absolutely ;  but  I  declare  my  will  to  be,  that,  if  any  or 
either  of  my  said  nephews^  sons  shall  depart  this  life  under 
their  respective  ages  of  twenty-five  years,  or  having  at- 
tained that  age  shall  afterwards  depart  this  life  without 
leaving  lawful  issue  them  or  him  surviving,  then  and  in 
either  of  such  cases  the  shares  or  share  hereby  intended 
for  all  and  every,  or  any  or  either  of  such  person  or  per- 
sons so  dying  under  that  age,  or  without  leaving  such  law- 
ful issue  as  aforesaid,  shall  go  and  belong  to  the  others  and 
other  of  my  said  nephews'  sons  in  equal  shares  and  pro- 
portions, and  be  added  to  their  respective  original  shares 
or  portions,  and  be  subject  to  the  same  trusts  and  liable  to 
the  same  contingency  and  accruer  as  is  hereinbefore  pro- 
vided touching  their  or  his  original  shares  or  share;  and 
if  all  such  nephews'  sons  but  one  shall  die,  without  re- 
spectively leaving  lawful  issue  them  surviving,  then  my  said 
trustees  or  trustee  for  the  time  being  shall  stand  seised 
and  possessed  of  the  whole  of  my  said  trust  estate  and  pre- 
mises, subject  as  aforesaid,  in  trust  for  such  one  surviving 
nephew's  son  for  his  life,  and  for  his  children  or  child  as 
aforesaid;  but  if  all  my  said  nephews'  sons  shall  depart 
this  life  without  leaving  lawful  issue  them  surviving,  then 
upon  trust  for  such  person  or  persons  as  shall  at  that  time 
be  my  heir-at-law,  and  to  whom  in  such  event  I  devise  and 
bequeath  all  my  real  and  personal  estate,  and  the  accumu- 
lations thereof,  and  to  his  or  their  heirs,  executors,  ad- 
ministrators, or  assigns,  absolutely.  Provided,  and  it  is 
my  will  and  desire,  and  I  do  hereby  direct,  that,  in  the 
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ftpportionment  or  division  of  my  trust  estates^  the  eldest         1841. 

son  of  my  said  nephew  John  Boughton^  who  shall  attain     boughton 

the  age  of  twenty-five  years,   shall  have  the  option  of  ^' 

dioosing  my  estate  at  Adsett  and  Stanway,  to  be  conveyed 

in  manner  and  upon  the  trusts  aforesaid;  and  that,  in  case 

such  estate  shall   be  more  than    one  equal   share,   the 

difference  shall  be  charged  upon  the  same  estate  to  or  for 

the  benefit  of  one  or  more  of  the  sons  of  my  said  nephews 

and  their  issue,  so  as  to  make  such  shares  equal  according 

to  the  valuation  aforesaid :  and  it  is  my  further  will,  that 

in  sQch  apportionment  or  division  the  eldest  son  of  my  said 

nephew  Joseph,  who  shall  attain  the  age  of  twenty-five 

yens,  shall  have  and  be  entitled  to  the  option  of  choosing 

my  oftate  at  Treddington,  to  be  conveyed  in  manner  and 

upon  the  trusts  aforesaid;  and  in  case  the  valuation  of 

such  estate  shall  be  more  than  equal  share  to  be  ascer- 

tuned  as  aforesaid,  that  the  difference  shall  in  like  manner, 

and  for  the  like  purpose,  be  charged  upon  the  said  estate 

at  Treddington/* 

The  testator  made  a  codicil  to  his  will,  which,  however, 
did  not  affect  the  preceding  devises. 

The  testator  died  in  August,  1831,  leaving  his  nephew 
John  Boughton  his  heir-at-law,  and  leaving  his  sister 
Ann  Boughton,  his  two  nephews  John  and  Joseph  Bough- 
ton, and  his  three  nieces  Elizabeth  Pressor,  Susanna 
Whitehome,  and  Caroline  Wintle,  his  next  of  kin. 

At  the  time  of  the  testator^s  death,  John  Boughton  had 
two  sons  living,  namely,  William,  bom  in  September, 
IB14,  and  John,  bom  in  June,  1810.  Joseph  Boughton 
bad  at  the  same  time  four  sons  living,  one  of  whom  after- 
vaids  died.  Of  these,  the  eldest,  William,  was  bom  in 
September,  1822,  and  the  youngest,  in  March,  1831.  One 
Km  only  of  either  of  the  nephews,  Edward  Vaughan 
Booghton,  son  of  Joseph,  was  bom  after  the  testator's 
death.  All  the  sons  of  cither  nephew,  but  one,  were  living 
ifter  the  commencement  of  the  suit. 
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1844.  At  the  time  of  the  testator's  deaths  John  Boughton^  the 

3^^^^^     nephew,  had  three  daughters  living,  and  Joseph  Boughton 

^'  had  two   daughters  living.      They  had  afterwards  two 

wAlfKS. 

daughters  bom.  All  the  daughters  of  the  nephews,  but 
one,  were  living  after  the  suit  was  instituted.  The 
eldest  of  them  attained  the  age  of  twenty-one  in  May, 
1842. 

John  Boughton,  the  nephew,  died  intestate  in  January, 
1834,  leaving  William  Boughton  his  heir-at-law,  and  heir- 
at-law  of  the  testator.  Joseph  Boughton  also  died  shortly 
before  the  institution  of  this  suit. 

The  bill  was  filed  by  William  Boughton,  as  heir-at-law 
of  the  testator,  against  the  trustees,  the  next  of  kin  of  the 
testator,  and  the  several  parties  interested  under  the  will, 
and  it  prayed  that  it  might  be  declared  that  the  trusts  of 
the  testator's  will  concerning  his  real  and  personal  estates 
thereby  devised  and  bequeathed,  and  the  surplus  rents, 
issues,  and  profits  thereof,  subsequent  to,  and  after  paying 
and  satisfying,  the  several  annuities,  legacies,  and  charges, 
given  or  created  by  the  will,  were  void  as  being  too  re- 
mote; and  that  the  said  real  estates,  subject  to  a  pro- 
per proportion  of  the  said  annuities,  legacies,  and  charges, 
in  case  and  to  the  extent  only  of  a  deficiency  of  the  per- 
sonal estate  to  satisfy  the  same,  and  also  so  much  of  the 
investment  and  accumulations  made  from  the  surplus  rents, 
issues,  and  profits  of  the  trust  estate  as  had  been  derived 
firom  the  real  estate  since  the  death  of  said  testator's  said 
nephew  John  Boughton,  deceased,  had  become  vested  in 
the  plaintiff,  as  such  heir-at-law,  &c. ;  and  for  consequen- 
tial relie£ 

At  the  original  hearing  of  the  cause,  various  inquiries 
were  directed  relative  to  the  state  of  the  testator's  family, 
upon  which  the  Master  having  reported,  the  cause  now 
came  on  for  hearing  for  further  directions.  Two  questions 
were  raised : — First,  as  to  the  remoteness  of  the  limita- 
tions.    Secondly,  as  to  whether  the  charges  on  the  real 
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and  personal  estate  were  to  be  considered   as  afPecting         1844. 
those  estates  pari  passu,  or  how  otherwise.  Boughton 


Mr.  SwanstoUy  Mr.  Spence,  and  Mr.  Lloyd,  for  the  plain- 
tiff.— ^The  question  of  remoteness  seems  too  clear  for  argu- 
ment. [The  Vice-chancellor. — It  seems  to  be  governed  by 
Hwnter  v.  JtM  (a).]     Then,  upon  the  second  point,  we  sub- 
mit that  the  words  at  the  beginning  of  the  will,  by  which 
the  testator  gives  all  his  real  and  personal  estate  to  trustees 
subject   to   the   annuities  and  charges    thereinafter  be- 
queathed, amount  to  no  more  than  a  simple  charge  of  his 
ml  and  personal  estates  in  the  ordinary  manner.    The 
totstor  did  not  intend  that  those  estates  should  be  subject 
to  die  charge  in  an  inverse  order,  or  in  any  other  than  the 
osiial  course  of  law.    The  charity  legacies  are  for  an  ob- 
viouB  reason  expressly  charged  upon  the  personal  estate ; 
bat  the  personal  estate  is  not  in  any  manner  exempted 
as  to  the  others.     The  real  estate  is  not  charged  either 
primarily  or  co-ordinately  with  the  personal  estate;  all 
that  the  testator  meant  was,  that  the  legacies  and  annuities 
should  not  remain  unpaid  while  there  was  any  property, 
whether  real  or  personal,  wherewith  to  pay  them :   Lord 
Inekiqum  v.  French  (A),  Harewood  v.  Child  (c).    [The  Vice- 
Chancellor. — Is  this  within  that  line  of  cases?    It  is  one  of 
the  cases  of  aggregation  of  Ainds ;  in  which  Sir  John  Leach 
was  generally  disposed  to  apportion  the  burden  between  the 
real  and  personal  estate.    The  Vice-Chancellor  of  England 
has,  I  think,  rather  more  leant  to  the  old  rule.]    In  Roberts 
T.  Walker  {d)  and  Dunk  v.  Fenner  (c),  where  Sir  John  Leach 
decided  in  favour  of  apportionment,  a  fund  was  already 
created.     The  real  estate  was  sold,  and  the  Court  dealt 
with  the  proceeds.     Here  the  Ainds  are  left  in  their  na- 
tural character.     There  is  no  conversion — no  consolidation. 

(a)  4  Sim.  455.  cited. 

(6)  1  Cox,  1  ;  1  Ambl.  33.  (d)  1  Russ.  &  M.  752. 

(c)  Ca.  T.  Talb.  204 ;  1  Cox,  7,  {e)  2  Russ.  &  M.  557. 

▼OL.  I.  D  C.  C.  C. 


V, 

Jamks. 
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1844.        In  Attorney-General  v.  S(mthgate{a),  the  Vice-chancellor  of 
Bouo^TON     England  disapproved  of  the  course  taken  by  Sir  John  Leach. 

,  «'•  It  is  true  that  the  decision  in  the  last-mentioned  case  has 

Jambs. 

been  reversed^  but  the  language  of  the  Vice-Chancellor  i& 
applicable.  And  in  Roberta  v.  Roberta  {b),  a  still  later  case 
on  the  subject,  his  Honor  says,  '^  The  rule  of  law  is  plain, 
that,  ordinarily  speaking,  if  a  legacy  be  given,  primd  facie  the 
personal  estate  is  the  fund  to  bear  it;  and  if  an  annuity  or 
legacy  be  given  out  of  a  mixed  fund,  still,  unless  there  be 
express  words  exempting  the  personal  estate,  it  is  primarily 
liable.^'  The  question  is,  whether  there  are  any  such 
words  here.  [The  Vice-Chancellor. — The  testator  directs, 
that,  as  between  his  nephews'  sons,  as  they  attain  twenty- 
five,  the  trust  estate  shall  be  divided  into  lots  :  is  it  to  be 
supposed  that  he  entertained  any  view  as  to  the  difference  of 
the  liability  of  different  portions  of  the  property  ?]  What- 
ever might  be  the  effect  of  that  part  of  the  will  if  taken  by 
itself,  the  subsequent  passages  shew  a  clear  intention  on 
the  part  of  the  testator  that  the  real  estate  shall  not  be 
charged,  at  least  not  primarily:  for,  after  directing  that  the 
estates  shall  be  allotted,  he  provides,  that,  in  the  apportion- 
ment or  division  of  his  trust  estates,  the  eldest  son  of  his 
nephew  John  Boughton,  who  shall  attain  twenty-five,  shall 
have  the  option  of  choosing  his  estate  at  Adsett  and  Stan- 
way — a  choice  which  never  can  take  effect  if  real  estates 
are  charged.  A  similar  observation  applies  to  the  Treding- 
ton  estate. 

In  the  course  of  the  argument  the  Vice-Chancellor  re- 
ferred to  the  observations  of  Lord  Eldon  in  Bootle  v. 
Blundell{c). 

The  following  cases  were  mentioned  by  Mr.  Spence,  as 


(a)  12  Sim.  77.  (c)    19    Ves.   517.     There   is 

(6)  7  Jurist,  315, 317.  hardly  a  single  circumstance,  &c 
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following  the  decision  in  Roberts  v.  Walker :  viz.  Fourdrin        1844. 
Y.  Gowdey  {a),  Johnson  v.  Woods  (i),  West  v.  Cole  (c).  Bouohton 


V. 

James. 


Mr.  Anderdon  and  Mr.  Bacon,  for  parties  in  the  same  in- 
terest with  the  phuntiff. 

The  coimsel  on  the  other  side  were  not  heard  upon  the 
second  point. 

The  Vice-Chancellor. — A  testator  may,  if  he  will, 
direct  his  legacies  to  be  paid  out  of  his  real  and  personal 
citatey  pari  passu.  The  only  question  in  each  case  is, 
iriiether  he  has  said  so  or  not. 

Here  the  testator  gives  all  his  messuages,  lands,  tene- 

mentSy  and  hereditaments  real,  and  all  other  his  personal 

estate  and  effects,  of  what  nature,  kind,  or  sort  soever  and 

wheresoever  situate,  to  certain  trustees,  to  hold  to  them, 

their  heirs,  executors,  administrators,  and  assigns,  according 

to  the  nature  and  quality  thereof  respectively,  upon  certain 

trusts;  and  the  very  first  trust  is,  ^^to  receive  the  rents, 

ivaes,  interest,  dividends,  and  profits  thereof,  and  of  every 

part  thereof,  when  and  as  the  same  respectively  shall  become 

doe  and  payable,  and  to  retain  thereout  yearly  and  every 

year  the  sum  of  jEIO,  as  some  remuneration  for  the  trouble 

they  may  have  in  the  execution  of  this  my  will  :'^ — a  charge 

on,  and    equally  referable  to,  the  realty  and  personalty, 

ind  plainly  payable  out  of  the  general  mass.     He  then 

pes  on  to  direct  them,  in  a  similar  way,  to  pay  legacies; 

Erecting  some  to  be  paid  out  of  the  personal  estate,  and 

being  silent  as  to  others:  and  then  he  divides,  or  attempts 

to  divide,  his  property  in  lots  among  his  family.  It  is  said, 

that  in  two  or  three  instances  (I  think  in  two)  he  directs 

certain  real  estates  to  be  allotted.    That  must  be  taken. 


(a)  3  M.  &  K.  Sa^  (6)  2  Beav.  409.  (c)  4  Y.  &  C.  460. 

d2 
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subject  to  any  charge  which  the  apportionment  may  render 
it  necessary  to  make  on  them. 

I  am  of  opinion^  that  he  has  said^  as  plainly  as  if  he 
had  said  it  in  the  very  words,  that  the  whole  of  his  pro- 
perty shall  form  one  mass,  for  the  purpose  of  paying  rate- 
ably  these  annuities  and  legacies,  except  those  which  he 
has  directed  to  be  paid  out  of  his  personal  estate. 

Jan,  ZUU         The  cause  now  came  on  for  argument,  on  the  side  of  the 
defendants,  upon  the  first  question. 

Mr.  fflffram,  for  some  of  the  next  of  kin  of  the  testator, 
said,  that,  as  the  Court  did  not  desire  to  hear  the  parties 
who  insisted  upon  the  remoteness  of  the  limitations  to  the 
sons  of  the  testator^s  nephews,  it  was  not  necessary  for 
him  to  enter  into  that  general  question.  He  would,  how- 
ever, submit,  that  not  only  those  limitations  but  the 
gifts  of  £40  apiece  annually  to  the  daughters  of  the 
testator's  nephews,  until  they  should  attain  the  age  of 
twenty-five,  were  also  void.  [The  Vice 'Chancellor. — 
Would  they  not  be  good  to  them  for  life,  and  if  so,  why 
not  until  the  age  of  twenty-five?  I  think  that  several 
cases,  of  which  Beard  v.  Westcott  {a)  is  one,  have  decided 
that  an  estate  for  life  may  be  limited  to  the  unborn  child 
of  a  living  person,  though  in  a  will  containing  various 
limitations  which  are  void  for  remoteness.]  In  that  case 
the  limitations  were  of  realty,  which  take  place  by  way  of 
remainder.  There  is,  it  is  conceived,  more  difficulty  in 
limiting  a  mere  chattel  to  an  unborn  person  for  life: 
Hayes  v.  Hayes  {b).  As  a  limitation  over  of  a  chattel 
takes  place  by  way  of  executory  gift,  and  not  by  way 
of  remainder,  it  must  take  effect  within  the  prescribed 
limit  of  time.  The  gift  of  an  annuity  is  a  gift  of  several 
and  successive  payments,  and  the  payments  limited  to 

(a)  5  Taunt.  393  ;  5  B.  &  Aid  801.  (6)  4  Russ.  311. 
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tike  effect  after  an  unborn  party  attains  twenty-one  are         1844. 
▼oid.  ^     ""     ' 

BouoHTOir 

9. 

Mr.  Lite,  amicus  curuB,  after  replying  to  a  question  put        Jambs. 
to  bim  by  the  Court  in  relation  to  the  case  of  Beard  v. 
Watcott,  said  that  he  had  heard^  on  good  authority^  that 
Sir  John  Lteach  was  dissatisfied  with  his  own  decision  in 
Ea^  V.  Hayes, 

Mr.  Simplnnson  and  Mr.  Bhwer,  for  Caroline  Wintle^ 
mother  of  the  next  of  kin. 

Mr.  Kenyon  Parker  and  Mr.  Stinton,  for  others  of  the 
next  of  kin. 

Mr.  Russellf  (with  whom  was  Mr.  Terrell),  for  the  de- 
fendant John  Boughton. — Firsts  although  in  the  residuary 
danse  there  is  reference  to  a  particular  time  at  which  the 
tons  of  the  nephews  are  to  receive  their  shares  of  the  resi- 
duary estate^  yet^  upon  a  fair  construction  of  the  will  taken 
ittogether,  and  of  the  authorities^  there  is  ground  to  con- 
tend, that,  upon  the  death  of  the  testator^  an  interest  vested 
in  the  sons  of  the  nephew  then  living,  in  such  a  way  as  to 
admit  their  sons  as  they  might  be  bom  from  time  to  time 
until  the  period  of  distribution.  The  period  of  distribution 
mentioned  in  the  first  part  of  the  residuary  clause  does  not 
govern  the  time  of  vesting,  but  is  simply  a  modification  of 
the  bequest.  Although  the  gift  is  in  the  first  instance  in 
Tords  which  apparently  suspend  the  vesting  of  it  until  a 
necified  time,  yet  afterwards  there  is  a  limitation  over 
depending  on  the  party  dying  unthout  leaving  issue,  and  not 
luring  regard  to  that  time.  The  whole  of  the  property  is 
to  go  among  the  sons  of  the  nephews,  except  simply  on  one 
erent,  namely,  ''if  all  my  nephew's  sons  shall  die  without 
leanng  lawful  issue/^  and  without  reference  to  any  time  of 
their  so  dying.     The  limitation  over  in  this  form  prevents 
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1844.         the  operation  whicli  otherwise  the  former  words  would 
j^^^^^n     have,  and  will  induce  the  Court  to  hold  that  the  whole  in- 
^*  terest  is  vested.     In  Bland  v.  Williams  {a),  a  leading  case 

on  this  subject,  the  sole  circumstance  on  which  the  Court 
held  that  the  interests  were  vested  was  this :  that,  though 
the  gift  in  the  words  of  direct  gift  took  eflFect  in  the  chil- 
dren only  on  their  attaining  twenty-four,  yet  there  were 
words  which  shewed  that  the  testator  contemplated  that 
the  gift  over  was  not  to  take  effect  if  they  died  under  that 
age  but  left  issue.  The  same  considerations  apply  to  this 
case;  and  here,  supposing  all  the  sons,  except  one,  had 
died  without  leaving  issue,  then,  upon  the  latter  words  of 
the  gift,  that  one  son  would  have  taken  for  his  life,  without 
reference  to  age  or  any  other  circumstances. 

But,  secondly,  there  are  other  cases  decided  upon  other 
principles,  which  shew  the  extent  to  which  the  Court  has 
gone  in  declining  to  postpone  the  time  of  vesting  till  the  pe- 
riod of  enjoyment.  In  Jackson  v.  Marjoribahks  (i),  the  words 
importing  contingency  and  preventing  vesting  could  scarce- 
ly be  stronger  than  these,  and  yet  the  trust  for  the  grand- 
son prevailed.  There,  the  case  was  argued  in  some  degree 
(at  least  as  regarded  the  real  estate)  on  the  principle  of  the 
cases  of  Bromfield  v.  Crowder  (c)  and  Phipps  v.  Ackers  {d), 
and  that  it  was  to  be  considered  as  a  devise  to  any  child 
who  should  be  living  at  the  death  of  the  testator^s  son 
when  he  attained  twenty-five  years.  That  principle  would 
equally  apply  to  the  real  estates  in  this  case :  Greet  v. 
Greet  (e),  Davies  v.  Fisher  (/). 

Lastly,  conceding  that  the  whole  remains  in  contingency 
till  some  one  son  of  a  nephew  attains  twenty-five,  yet  this 
case  does  not  fall  within  those  in  which  it  has  been  de- 

(a)  3  Myl.  &  K.  411.  Sim.  44. 

(b)  12  Sim.  93.  (e)  5  Beav.  123. 

(c)  1  N.  R.  313.  (/)  6  Jurist  243. 

(d)  3  CI.  &  Fin.  702;  see  5 
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dded^  that^  if  a  class  contains  persons  in  esse  who  might         1844. 
have  taken^  and  also  persons  not  in  esse  as  to  whom  the     bouohton 
dbjectioii  of  remoteness  wonld  apply,  the  whole  is  void ;  ^' 

w  AMK8. 

for  here  the  alleged  remoteness  applies  only  to  the  event 
of  in  individual  son  attaining  twenty-five,  and  not  to  a 
dtM:  Leake  y.  Robinson  (a),  Jee  v.  Audley  {b).  And  con- 
ceding that  nothing  is  to  vest  until  some  one  son  attains 
twenty-five,  yet  the  Court  is  entitled  to  look  to  the  event, 
and  ascertain  whether  a  son  has  attained  twenty-five  who 
was  Hving  at  the  death  of  the  testator:  TregonweU  v. 
Sfienhiam  {c). 

Tbat  personal  property  may  be  given  for  life  to  the  un- 
born child  of  a  person  in  esse,  is  clear  firom  Cooke  v.  Bow* 
kr(i). 

Mr.  Coote  and  Mr.  Chandless,  for  the  daughters  of  the 
aephews,  and  for  the  sons  bom  in  the  lifetime  of  the  tes- 
tator. The  annuities  of  £40  given  to  the  daughters  are 
valid.  [The  Vice-Chancellor, — I  think  so.]  And  the  le- 
gaciea  of  i£1500  abo  given  to  them  are  valid.  At  all  events, 
they  are  valid  as  to  the  daughters  bom  in  the  lifetime  of 
die  testator.  They  are  distinct  legacies  to  individuals, 
and  not  a  gift  to  a  class,  for  the  testator  refers  to  those 
daughters  who  were  then  bom,  and  those  who  might  be 
bom.  Therefore  the  individual  daughters  born  in  the  tes- 
titor*8  lifetime  take,  as  if  they  had  been  named.  And  it 
18  submitted,  that  the  after-bom  daughters  also  take,  sub- 
ject to  their  legacies  being  devested  in  the  event  of  their 
ijring  under  twenty-one  or  without  being  married. 

With  respect  to  the  sons  of  the  nephews,  the  testator 
uses  no  words  referring  to  such  as  might  be  born  after  his 
death.     He  expressly  directs  his  trustees,  out  of  the  rents 


(a)  2  Mer.  363.  (c)  3  Dow,  194. 

(6)  1  Cox,  324.  (d)  2  Keen,  54. 
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1844.        and  profits  of  liis  estates^  to  pay  certain  annuities  for  the 
J    2^jj     maintenance  and  education  "of  each  of  the  sons  of  his 
f-  nephews/'    The  question  therefore  is,  whether,  in  speak- 

ing afterwards  of  the  valuation  and  division  of  the  pro- 
perty upon  the  sons  attaining  twenty-five,  the  testator  is 
not  referring  to  the  sons  to  whom  he  had  before  given 
the  annuities.  Then  to  whom  has  he  given  the  annuities? 
To  the  sons  living  at  his  death :  Jarman  on  Wills,  Vol.  2, 
p.  74;  Singleton  v.  Gilbert  (a).  And  even  if  a  son  came 
in  esse  after  the  testator's  death,  yet,  if  he  came  in  esse  in 
the  lifetime  of  the  sons  living  at  the  death,  there  is  ground 
to  contend  that  he  would  take,  if  they  attained  twenty- 
five.  In  this  view  of  the  case,  the  estates  taken  by  the 
sons  would  at  least  be  estates  for  their  lives,  and  no  rule  of 
law  would  be  violated.  In  Hunter  v.  Jtuld  there  were  cer- 
tain special  provisions  which  led  to  the  conclusion  that  the 
interests  were  not  intended  to  be  vested  until  the  age  of 
twenty-five ;  but  otherwise  it  was  not  denied,  that,  under  a 
gift  of  the  fund  to  the  children  to  be  transferred  to  them 
at  twenty-five,  they  would  have  taken  vested  interests. 
Then,  if  the  gift  here  is  vested,  and  the  time  of  payment 
only  is  postponed,  it  will  not  be  made  contingent  by  a  di- 
rection for  accumulation  till  the  time  of  payment  arrives : 
Blease  v.  Burgh  (i).  [The  Vtce-Chancellor  referred  to  Shaw 
V.  Rhodes  (c).]  Upon  the  question  of  remoteness  gene- 
rally, it  is  submitted,  that  the  Courts  have  been  always 
anxious  to  escape  the  rule  of  law,  and  to  support  the  in- 
tention of  the  testator.  Where  the  rule  of  law  has  pre- 
vailed, it  has  been  either  where  the  description  of  the 


(a)  1  Cox,  68  ;  1  Bro.  C.  C.  v.  Helliery  5  CI.  &  Fin.  114.    See 

542,  n.  the  observations  on  these  cases  in 

{h)  2  Beav.  221.  Mr.   Hargrave's  Treatise  on   the 

(c)  1  Myl.  &  Cr.  135.   Affirmed  Thellusson  Act,  p.  85  et  seq. 
in  the  House  of  Lords  ;  see  Evam 
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party  to  take  has  been  such  as  to  render  the  operation  of        1844. 
tbe  rule  unayoidable^  as  in  Leake  v.  Robinson,  Palmer  y. 
Holford  (a).  Porter  v.  Fox  (i),  and  Newman  v.  Newman  (c),  v, 

or  where  the  time  appointed  for  vesting  is^  in  express 
termsy  beyond  the  legal  period^  as  in  Ring  v.  Hardunck  (d). 
Tbe  case  of  Bull  v.  Pritchard  {e)  is  at  variance  with  other 
eases  on  the  subject^  and  has  not  been  approved.  Upon 
the  general  question  Doe  d.  Dolley  v.  JVard  [f),  Doe  d.  Hunt 
T.  Moore  {g),  and  Love  v.  U Estrange  (A)  are  in  point ; 
which  last  case  is  also  an  authority  to  shew  that  a  direc- 
tion to  accumulate  will  not  prevent  the  vesting. 

Mr.  Teed  and  Mr.  Roll,  for  the  defendant  Edward 
Vioghan  Boughton^  contended^  that^  when  the  eldest  of 
the  nephews'  sons  living  at  the  death  of  the  testator  at- 
tained twenty-five^  all  the  gifts  took  effect  in  interest;  and 
their  client  was  entitled  to  a  life  estate^  if  not  to  an  estate 
tail  upon  the  cypres  doctrine.  They  cited  Warter  v.  Hutch- 
hmm  (t),  NichoU  v.  Nicholl  (A),  Pitt  v.  Jackson  (/),  Vander- 
pUmi  V.  King{m). 

Mr.  Cooper  and  Mr.  HaUett,  for  the  trustees. 

The  Vice-Chancellor. — I  stated  on  a  former  day,  or       Feb.  8M. 
meant  to  state,  my  opinion  on  some  points  of  this  case ; 
I  have  in  particular  stated  my  opinion,  that  the  pecuniary 
legacies  and  annuities  given  by  the  testator  are,  according 
to  the  true  construction  of  his  will,  charged  by  it  rateably 


(fl)  4  Russ.  403.  (A)  5  Bro.  P.  C.  59. 

(6)  6  Sim.  485.  (i)    2  Brod.  &  Bing.  349 ;   5 

(c)  10  Sim.  51.  Moore,  143. 

\d)  2  Bcav.  352.  {k)  2  W.  Bl.  1159. 

\t)  1  Ru«8.  213.  (0  2  Bro.  C.  C.  51. 

(/)  9  Ad.  &  Ell.  682.  (m)  2  Hare,  1. 

($)  M  East,  601. 
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1844.        and  without  preference  upon  his  real  and  personal  estate^ 
BouoHToir     except  the  bequests  which  he  has  particularly  directed  to 
,  ^-  be  paid  out  of  his  personal  estate. 

Jambs.  ^  ^ 

Upon  the  next  branch  of  the  argument^  the  validity  or 
invalidity^  wholly  or  partially,  of  the  gifts  and  limitations 
in  favour  of  the  children  and  grand-children  of  the  testa- 
tor's two  nephews,  John  Boughton  and  Joseph  Boughton, 
I  heard,  during  the  term,  all  the  counsel  in  support  of  their 
validity;  and  having  since  had  an  opportunity  of  looking 
into  the  cases  cited,  and  some  other  authorities,  I  find  my- 
self able,  and  think  it  convenient,  now  to  dispose  of  some 
of  the  points  discussed. 

And,  first,  as  to  the  question,  whether  a  daughter  of  one 
of  the  two  nephews,  John  Boughton  and  Joseph  Boughton, 
who  did  not  come  into  existence  until  after  the  testator's 
death,  can  claim  now  or  hereafter  a  legacy  of  £1500  under 
the  will.  I  think  that  she  cannot.  In  my  opinion  the 
legacy  of  £1500,  expressed  to  be  given  to  her,  is  not  so 
given  as  to  vest  in  her  upon  her  coming  into  existence,  or 
upon  her  birth,  subject  to  a  postponement  of  payment,  or 
subject  contingently  to  be  afterwards  devested;  but  is 
given  only  when,  and  not  before,  nor  unless,  she  shall  at- 
tain the  age  of  twenty-five,  or  marry  under  that  age  with 
the  consent  of  her  parents,  or  of  her  surviving  parent.  A 
marriage  without  that  consent  at  or  before  the  age  of 
twenty-five  could  not  entitle  her  to  a  legacy,  according  to 
the  language  that  the  testator  has  used;  and  it  was  plainly 
possible  in  his  lifetime,  and  at  his  death,  that  the  surviving 
parent  of  every  daughter  of  his  two  nephews  coming  into 
existence  after  his  death  might  be  a  person  also  not  in  ex- 
istence at  his  death.  I  do  not  consider  it  material  for  the 
present  purpose,  whether  the  daughters,  who  came  into 
existence  before  the  testator's  death,  are  or  are  not  or  may 
or  may  not  become  entitled  to  annuities  of  £40  under 
the  will,  or  to  legacies  of  £1500  each,  as  to  which,  and 
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•bo  upon  the  second  question^  whether  the  sons  of  the         1844. 

tiro  nephews^  or  any  or  which  of  them,  are  entitled  to  J     "^^ 

•^  BOUOHTOW 

umnities^  I  say  at  present  nothing.  v. 

Tsest,  as  to  the  meaning  of  the  words^  "  any  son  of  either 


of  mj  said  nephews,  John  Bonghton  and  Joseph  Bongh- 
tOD,''  and  the  words  '^  as  there  shall  be  sons  of  my  said 
tvo  nephews  then  living/'  and  the  words  '^  each  of  my 
aid  nephews'  sons/'  I  am  of  opinion  that  the  testator,  in 
DsiDg  them,  did  not  intend  solely,  or  confine  himself  to, 
great  nephews, who  had  come,  or  should  come,  into  existence 
before  his  death ;  and  consequently,  if  all  his  great  nephews 
lifing  when  the  will  was  made,  and  all  his  great  nephews 
fifing  at  his  death,  had  died  bachelors  under  twenty-five, 
tbeie  might  still  be  a  son  of  one  of  the  nephews  capable 
of  tddng  an  interest  in  the  residue  under  the  language 
of  the  will,  supposing  all  objection  on  the  ground  of  re- 
moteness out  of  the  way.  Such  is  my  impression,  not- 
withstanding Mr.  Coote's  very  proper  observations  on  the 
words  *'  bom  in  my  lifetime  or  afterwards''  being  used  as 
to  great  nieces,  but  not  as  to  great  nephews,  and  notwith- 
itanding  the  arguments  as  to  the  construction  of  the  gifts 
of  annuities  to  sons  of  the  nephews.  And  supposing  it 
to  be  true,  that  a  more  limited  and  restricted  construc- 
tion of  the  will,  as  to  the  class  and  description  of  great 
Bephews  intended  to  be  benefited,  would  have  the  effect 
of  supporting  provisions  otherwise  wholly  bad ;  suppos- 
ing it  also  to  be  true,  that  there  is  an  executory  trust 
in  the  will,  yet  neither  on  these  considerations,  nor  by 
&  case  of  Mogg  v.  Mogg  (a),  or  any  other  authority, 
do  I  think  myself  warranted  in  such  a  limited  and  re- 
itiieted  construction — that  is,  in  departing  from  the  pro* 
per  and  ordinary  meaning  and  sense  of  this  testator's 
vords  as  he  has  used  them.  It  is,  as  I  understand,  admit- 
ted, that  not  any  son  of  either  of  the  testator's  two  nephews 

(a)  1  Mer.  654. 
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1844.         died  in  the  testator's  lifetime  leaving  issue^  or  attained  the 
BouoHTON     ^^  ^^  twenty-five  in  his  lifetime^  or  had  issue  living  in 
,  ^'  the  testator's  lifetime  or  at  his  death. 

James. 

Next,  as  to  the  cy  pres  question.  Some,  at  least,  of  the 
counsel  in  support  of  the  validity  of  the  provisions  in  the 
will,  have  argued  that,  although  it  does  not  in  terms  give,  or 
affect  to  give,  an  estate-tail  to  any  person  bom  or  unborn, 
and  although  such  dispositions  as  it  contains  relate  to  a 
mixed  fund  of  personal  and  real  property,  the  rule  called 
the  rule  of  interpretation  cy  pres,  or  the  doctrine  called 
the  doctrine  of  cy  pres,  is  capable  of  being  applied  to  the 
provision  in  favour  of  the  nephews'  sons  and  their  child- 
ren. I  find  it  impossible  to  accede  to  that  argument.  The 
doctrine  has  gone,  at  least,  far  enough ;  and  without  say- 
ing whether  it  ought  to  be  brought  to  bear  in  any  case 
upon  the  disposition  of  a  mixed  fund  of  real  and  per- 
sonal estate,  I  think  that  it  has  no  place  in  the  present 
instance. 

Having  thus  disposed  of  these  points,  I  am  ready  to 
hear  any  further  argument  with  which  any  of  the  coun- 
sel in  support  of  the  validity  of  the  provisions  in  the  will 
may,  consistently  with  the  views  that  I  have  stated,  be 
desirous  of  assisting  the  Court. 

Mr.  Russell  then  argued  in  support  of  the  limitations  in 
the  will,  so  far  as  they  related  to  grand  nephews  born  in 
the  lifetime  of  the  testator;  distinguishing  the  present  case 
from  Leake  v.  Robinson  and  Dodd  v.  TFake  {a);  contending 
also  that  the  limitations  over  had  the  effect  of  immediately 
vesting  the  estates  given  to  the  grand  nephews :  Jcmnan 
on  Devises,  Vol.  1,  p.  738;  Doe  v.  Wiard,  Bland  v.  Williams. 
[TheVice' Chancellor. — ^The  devise  over  may  be  an  indicium 
of  intention,  more  or  less  valuable  according  to  the  con- 
text and  the  accompanying  circumstances. 


S 


(a)  8  Sim.  615. 
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Other  counsel  argued  on  the  same  side  (a).  1844. 


The  Vice-chancellor.  —  Neither  the  original  argu-      Boughton 
ment^  nor  the  argument  just  concluded^  (for  which,  espeei-        Jambs. 
ally  as  being  at  my  request,  I  have  very  much  to  thank 
the  bar),  has  altered  the  impression  which  this  will  made  on 
my  mind  when  I  first  read  it. 

I  apprehend,  that,  before  the  Accumulation  Act,  a  testa^ 
mentary  trust  or  direction  to  accumulate,  so  worded  as  to 
last,  or  to  be  capable  of  lasting,  beyond  the  compass  of 
all  lives  in  being  at  the  testator^s  death  and  twenty-one 
years  after  the  death  of  the  survivor  of  those  lives,  would 
have  been  illegal  and  void  for  the  whole,  and  that  such  a 
trust  or  direction  is  not  less  illegal  or  less  void  since  the 
Accumulation  Act. 

The  trust  or  direction  to  accumulate,  in  the  present  in- 
stance, as  I  read  the  will,  was,  to  accumulate  until  an  event 
which  did  not  occur  in  the  testator's  lifetime,  and  was  not 
impossible  at  his  death,  but  which  might  remain  possible, 
and  not  happen,  during  the  compass  of  all  lives  in  being  at 
his  death,  and  more  than  twenty-four  years  afterwards.  I 
am  of  opinion,  therefore,  that  it  fails,  and  fails  without 
accelerating  or  benefiting  the  postponed  life  interests  in 
the  residue  given  to  the  grand  nephews,  or  either  of  them, 
as  to  which  life  interests,  the  testator  by  his  will  and  codi- 
cils appears  to  me  plainly  to  have  given  them,  so  as  nei- 
ther to  commence  nor  to  vest  until  some  son  of  one  of  his 
two  nephews  should  attain  twenty- five.  I  think  he  has  not 
given  them  so  as  to  vest  at  his  own  death,  subject  to  the 
postponement  of  enjoyment,  and  to  be  contingently  devest- 
ed :  how  then  can  they  be  supported  ? 

(a)  In  the  course  of  the  argu-  standing  alone,  would  he  contin- 

ments,Mr.  CAondfcjfohservedthat  gent,"    was    corrohorated   hy   an 

the   proposition   of  Mr.   Jarman,  opinion  given  hy  Mr.  Fearne.    See 

''that  a  devise  to  a  person  if  he  Feame's  Post.  Works,  191. 
dull  lire  to  attain  a  particular  age. 
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Undoubtedly^  as  estates  in  fee  may  be  well  given,  so 
life  interests  may  be  well  given  by  will  to  the  children  of  a 
living  person^  who  is  a  bachelor  at  the  testator^s  death. 
But  as  an  estate  in  fee,  to  be  devised  validly^  must  be  so 
devised  as  to  vest  within  the  compass  of  lives  in  being  at 
the  testator's  deaths  and  twenty-one  years  after  the  death 
of  the  survivor  of  them^  so  I  conceive  must  a  life  interest. 
That  it  is  limited  in  its  duration  can,  I  apprehend,  make 
no  difference.  It  may  be  true  that  a  life  estate,  devised  to 
a  person  not  in  existence  at  a  testator's  death,  may  be 
made  by  his  will  to  cease  before  its  natural  termination  at 
any  time  or  upon  any  event ;  but  that  is  a  very  different 
question.  Can  a  provision,  in  a  will,  as  to  such  a  life  estate, 
that  the  property  in  which  it  is  given  shall,  during  the  life 
of  the  tenant  for  life,  shift  from  him,  and,  the  estate  for 
the  life  not  ceasing,  be  enjoyed  during  the  residue  of  his 
life  in  some  other  manner,  upon  the  happening  of  a  con- 
tingent event  beyond  the  compass  of  lives  in  being  at  the 
testator's  death,  and  twenty-four  years  after  the  death  of 
the  surviving  life,  be  good?  I  conceive  that  it  cannot;  and 
my  opinion  is,  that  the  life  interest  in  the  residue  given  by 
this  testator's  will  to  the  great  nephews  being  so  given  as 
not  to  vest  within  the  period  prescribed  by  law — that  is, 
being  so  given  as  that  every  life  in  being  at  his  death,  and 
more  than  twenty-four  years  beyond,  might  expire  without 
the  ascertainment  what  or  whether  any  great  nephew,  or 
number  of  great  nephews,  could  claim  a  life  interest  in 
the  whole  or  any  portion — the  dispositions  of  the  residue 
entirely  fail.  As  to  the  limitations  to  the  children  of  the 
great  nephews,  they  are,  in  my  opinion,  most  plainly  void, 
as  I  think  is  the  contingent  limitation  in  favour  of  the 
person  who  should,  at  a  future  contingent  period  that  the 
will  mentions,  be  the  testator's  heir-at-law. 

I  agree  that  the  question,  whether  estates  and  interests 
of  this  kind  or  description  are  or  are  not  to  be  treated  as 
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Tested^  is  a  question  upon  the  whole  contents  of  each  par-         1844. 
ticular  will,  and  I  repeat  that  I  have  not  omitted  to  con-      ,^    ^'    ^ 

"^  BOUOHTON 

aider,  nor  do  I  question,  the  cases  of  Bland  v.  fVilliams,  ». 

Blease  t.  Burgh,  and  Doe  v.  Ward.  However  rightly  de- 
cided those  cases  may  have  been,  they  appear  to  me  not  to 
govern  the  present,  or  prevent  the  application  to  it  of  other 
authorities,  some  of  which  were  mentioned  during  the 
fanner  argument,  and  of  principles  rendering,  in  my  judg- 
meat,  unavoidable  the  conclusions  that  I  have  stated. 


Hall  v.  Fisher.  2?^^^  9^^^ 

ThEOPHILUS  WHARTON  and  Brian  Wharton  were  Derise  of "  aU 
seised  in  fee,  in  equal  moities  as  tenants  in  common,  of  a  ^m'^oLd  the 
freehold  farm  at  Headington,  in  the  county  of  Oxford,  ^^^K^*™*^ 

^  ^  containing  200 

called  the  Wick  Farm,  which  comprised,  among  other  acres  or  there- 
lands,  a  piece  of  land  called  Great  Hill  Ground,  containing  pied  by  w.  E., 
19  a.  3r.  Theophilus  Wharton  was  also  possessed  of  a  "^"Seammr- 
leasehold    farm  in   Headington,  called  the   Headington  tenances,'  to 

^       '  *=»  uses  applicable 

Parm,  held  under  a  lease  for  years  of  the  president  and  to  freehold  pro- 

icholars  of  Magdalen  College,  Oxford.  STdate  of  the 

In  October,  1825,  it  was  agreed  between  the  Whartons  ^^^^^^ 

tnd  Magdalen  College,  that  Theophilus  Wharton  should,  tesutor,  w.  E. 

heldf  under  a 

under  the  land-tax  redemption  acts,  purchase  of  the  col-  leaae  from  the 

lege  a  piece  of  land  (parcel  of  the  leasehold  farm)  which  ^jj^g,  ©f  land, 

was  lying  opposite  his  residence,  and  that  the  Whartons  ^^'^^^^^ 

should  sell  to  the  college  6  a.  1  r.  28  p.,  part  of  the  close  lease  aa  the 

called  Great  Hill  Groimd;  and  that  the  Whartons  should  of  these,  tweiTe 

exchange  with  the  college  6  a.,  further  part  of  the  Great  J^^oidT— 

HM,  that  the 
twelve  acres  did  not  pais  by  the  devise. 
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1844.  Hill  Ground^  for  certain  lands  belonging  to  the  lease- 
hold farm  which  were  lying  intermingled  with  the  Wick 
Farm. 

This  agreement  was  carried  into  execution  by  indentures 
of  lease  and  release^  dated  the  7th  and  8th  October^  1820^ 
and  by  an  indenture  of  exchange  of  the  latter  date.  Not- 
withstanding this  arrangement^  however^  the  6  a.  1  r.  20  p. 
and  the  6  a.  continued  to  be  treated  and  occupied  by  the 
Whartons  as  part  of  Wick  Farm^  the  lands  beings  in  fact^ 
in  their  personal  occupation. 

Theophilus  Wharton  died  in  October,  1831,  having  by 
his  will,  after  devising  a  farm  at  Sutton,  in  tBe  county  of 
Oxford,  as  therein  mentioned,  devised  all  other  his  freehold 
and  real  estates  to  the  use  of  his  brother  Brian  for  life, 
remainder  to  the  use  of  his  nephew  Mark  Theophilus 
Morrell  in  fee.  And  he  devised  all  his  leasehold  mes- 
suage, farm,  lands,  and  premises  situate  at  Headington, 
and  which  he  held  as  lessee  under  Magdalen  College,  to 
his  said  nephew  Mark  Theophilus  Morrell,  his  executors, 
administrators,  and  assigns. 

On  the  decease  of  Theophilus  Wharton,  Brian  Wharton 
entered  into  possession  of  the  Wick  Farm,  including  therein 
the  whole  of  the  Great  Hill  Ground ;  and  this  was  acqui- 
esced in  by  Morrell,  who  at  the  same  time  took  possession 
of  the  leasehold  farm,  exclusive  of  the  Great  Hill  Ground. 

By  an  indenture  dated  the  6th  August,  1837,  the  college 
renewed  the  lease  of  the  Headington  Farm  to  Morrell,  in- 
cluding therein  the  6  a.  1  r.  28  p.  and  6  a. 

By  an  indenture  dated  the  29th  September,  1838,  Brian 
Wharton  demised  the  Wick  Farm  by  that  description,  and 
also  described  as  containing  by  admeasurement  202  acres, 
more  or  less,  to  William  Eeley,  to  hold  to  him,  his  execu- 
tors, &c.,  for  fourteen  years.  To  this  indenture  was  annexed 
a  schedule  of  the  demised  lands,  and  in  the  schedule  was 
mentioned  Great  Hill  Ground.      Immediately  upon  the 
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execution  of  this  lease^  Eeley  entered  upon  and  took  aud         1844. 
continued  in  possession  of  all  the  premises  comprised         haliT' 
in  it.  ^^ 

FiSHBB* 

Brian  Wharton  died  in  Aprils  1839^  haying  by  his  will 
derised  his  moiety  of  "  all  that  freehold  messuage  or  tene- 
ment^ £Eurm,  lands  and  hereditaments  called  the  Wick 
Farm ''  to  his  wife  Catherine  for  her  life^  with  an  ultimate 
remainder  to  Morrell  in  fee. 

Upon  Brian  Wharton's  deaths  his  widow  and  Morrell 
shared  the  rents  of  the  Wick  Farm  as  occupied  by  Eeley  in 
moieties. 

Mark  Theophilus  Morrell^  by  his  will,  dated  the  17th 
of  Norember,  1841,  devised  as  follows: — *'I  give  and  de- 
riie  all  that  the  one  undivided  moiety  or  equal  half  part 
which  was  devised  to  me  in  and  by  virtue  of  the  will 
fii  my  nncle  Theophilus  Wharton,  of  and  in  all  that  free- 
hold &rm  called  the  Wick  Farm,  in  Headington,  contain- 
ing 200  acres  or  thereabouts,  occupied  by  William  Eeley  as 
tenant  thereof  to  me,  with  the  appurtenances.  To  the  uses, 
upon  the  trusts,  and  in  the  manner  following :'' — [Here 
followed  a  devise  to  trustees  upon  trust  for  the  testator's 
sister  Mrs.  Stone  for  life  for  her  separate  use,  with  remain- 
ders to  such  persons  as  she  should  appoint,  and  with  an 
ultimate  limitation  to  the  use  of  testator's  brother,  James 
Morrell  the  younger,  in  fee.]  ''And  I  give  and  devise  all 
that  the  other  undivided  moiety  or  equal  half  part  which 
was  devised  to  me  in  and  by  virtue  of  the  will  of  my  late 
unde  Brian  Wharton,  subject  to  an  estate  for  life  thereby 
given  to  Mrs.  Catherine  Wharton  his  widow,  of  and  in  the 
Slid  freehold  farm,  called  the  Wick  Farm,  with  the  appur- 
tenances, subject  to  the  life  estate  of  the  said  Catherine 
Wharton,  To  the  uses,  upon  the  trusts,  and  in  manner  fol- 
lowing, that  is  to  say,  to  the  use  of  my  brother,  the  said 
James  Morrell  the  younger,  for  his  life,"  &c.  [Here  fol- 
lowed a  series  of  limitations  all  applicable  to  freehold  es- 
tate.] The  will  then  provided  that  it  should  be  lawful  for 
VOL.  I.  E  c.  c.  c. 
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1844.  ^^^  owners  or  owner  for  the  time  being  of  the  first  legal 
estate  of  freehold  in  possession  of  each  of  the  said  moieties 
of  the  Wick  Farm^  to  demise  and  lease  the  said  farm,  in 
moieties  or  altogether^  unto  any  person  or  persons  for  any 
term  or  terms  of  years  not  exceeding  twenty*one  years  in 
possession,  for  the  best  rent  that  could  be  obtained  for  the 
same,  and  upon  such  other  terms  as  should  be  deemed 
reasonable,  so  that  such  rent  were  reserved  so  as  to  be  in- 
cident to,  and  go  along  with,  the  freehold  and  reversion  of 
the  said  premises.  The  testator  then  devised  his  freehold 
messuage  at  Sutton,  and  also  all  his  leasehold  farm-house, 
homesteads,  lands,  and  tenements,  at  Headingtou  afore- 
said, oontaining  about  170  acres,  held  under  Magdalen 
College,  Oxford,  and  then  in  the  occupation  of  Thomas 
Burrows,  jun.,  as  tenant  to  him,  with  their  re^ective  ap- 
purtenances, unto  and  to  the  use  of  John  Fisher  and 
James  Westell,  a  solicitor,  their  heirs,  executors,  admini- 
strators;, and  assigns,  upon  trust  with  all  convenient  speed 
after  his  decease  to  make  sale  and  absolutely  dispose  of  the 
said  last-mentioned  freehold  and  leasehold  premises  re- 
{(pectively,  and  to  apply  the  monies  arising  from  such  sale 
in  payment  (after  the  discharge  of  incidental  expenses)  of 
all  his  debts,  and  all  his  funeral  and  testamentary  expenses, 
in  exoneration>  so  fsur  as  the  same  would  extend,  of  his  per^ 
sonal  estate  from  the  payment  of  such  debts  and  expenses, 
and  he  gave  the  residue  of  the  monies  to  arise  from  such 
sale  unto  the  said  John  Fisher  and  James  Westell.  And 
he  gave,  devised,  and  bequeathed  all  his  real  estate  not 
thereinbefore  devised  or  disposed  of,  and  all  his  residuary 
perfonal  estate,  unto  his  father  James  Morrell,  Esq.,  his 
heirs,  executors,  administrators,  and  assigns,  absolutely, 
subject  only  to  the  payment  of  sudi  of  his  debts  as  the 
monies  produced  by  the  sale  of  the  said  premises  com- 
prised in  the  aforesaid  ti:^sts  for  sale  should  be  insufficient 
to  pay.  And  he  appointed  the  siad  John  Fisher  and  James 
Westell  joint  executors  of  his  will. 


CASBS  IN   CHANCBRY.  51 

The  testator,  Mark  Theof^us  Morrell,  died  in  January,        1844. 
1842. 

The  bill,  which  was  filed  by  the  trustees  and  devisees  of  the 
Wick  Farm  under  Morrell's  will  against  his  executors,  and 
the  husband  of  Mrs.  Stone,  after  alleging  that  it  was  not  ne- 
cessary for  the  payment  of  the  testator's  debts  to  resort  to  the 
6a.  Ir.  28p.  and  6a.,  prayed  that  it  might  be  declared  that 
the  description  in  the  will, ''  all  that  freehold  farm  called 
Wick  Farm,  in  Headington  aforesaid,  containing  200  acres 
or  tiiereabouts,  and  occupied  by  William  Eeley,  as  tenant 
thereof  to  me,  with  the  appurtenances,'^  comprised  the  two 
pieces  of  land  containing  respectively  6  a.  Ir.  28  p.  and 
6a.,  and  that  the  same  were  effectually  devised  and  be- 
queathed by  the  said  will  as  parts  of  the  Wick  Farm  for 
the  benefit  of  the  plaintiffs,  Emily  Stone  and  James  Mor- 
rell  the  younger,  and  that  the  defendants,  the  executors. 
Slight  assent  to  such  devise  and  bequest  of  the  said  two 
pieees  of  land  accordingly,  and  that,  in  order  to  such  as- 
sent, all  proper  accounts  might,  if  necessary,  be  taken,  to 
sscertain  the  state  of  the  assets  of  the  said  testator  Mark 
Hiec^ilus  Morrell,  and  to  clear  his  estate,  as  in  the  or- 
dinary ease  of  suits  by  specific  legatees  for  their  legacies. 

Hie  cause  was  heard  on  bill  and  answer.  The  executors, 
by  their  answer,  admitted  that  the  Wick  Farm,  at  the  time 
of  making  the  will,  did  not  contain  more  than  202  a.  4  p., 
or  thereabouts^  including  the  two  pieces  of  land  in  ques- 
tion ;  but  they  denied  (in  answer  to  a  charge  contained  in 
the  bill)  that  the  leasehold  &rm,  at  the  time  of  making  the 
will,  comprised  170  acres,  exclusive  of  the  two  pieces  of 
land.  On  the  contrary,  they  stated,  that,  without  those 
two  pieces,  it  did  not  exceed  140  acres  in  extent.  They 
admitted  that  the  two  pieces  of  land  were  never  in  the 
occupation  of  Thomas  Burrows,  jun.  (a) 

(a)  The  executon  dsimed  the  them  of  the  leasehold  tenements  at 
two  pieces  of  land  in  question  as  Headington ;  but  the  Court  gave 
being  comprised  in  the  bequest  to      no  opinion  upon  this  point. 

£2 


1*44. 


Mr.  Jtmwarll  and  Mr,  Cfcrrtftir,  iar  the 
iL  Dtmm^  T,  Lori  Cramgifmm  ff.^  Porte,  &,  onrs,  ''Hk 
nik  s,  tLsl,  miiere  sdt  jrupcrnr  flrambnci  in  m  will  a  «rf> 
frawidr  Mniiiiiniifl  \n  liie  df « j ijrt jon,  it  jaamtm  ifw  Ae 
denae,  ahJian^  aP  1^  ytrtimlari  fltadad  int^  wfll  vidi 
KsEeTOfeoe  to  it  mar  not  be  tme."  TTlie 
— ^Td  tloa  I  Jipee;  Imt  is  liicR  suit  case 
bem^  a  anl^ect  lo  viiie^  i^  words  of  liie  wi&  ymKil| 
and  cxETDedr  qsphr,  tiicT  bare  beoi  beld  to  apph^  ate  to 
andtber  col^oci  r  InLcaf  T.LartfSUadhqpc  (i^  tberevaa 
propotT  to  auvaer  evoy  deaczipticBi  wftained  im  tbeviD, 

vaa  beld  to 


baling  been  let  togvsber  as  one  entire  &iib,  at 
[Tbe  llorXftaaoettr  nfaxed  to  G^oiHat  d.  ffa^^irf  t. 
SmOherm  yr)r  Here  tbe  de^iae  is  of  tbe  Wiek  Fans, 
devribed  as  freeboU,  ntA  the  mffmrtammoa;  and  it  ap- 
pean  tbat  tbe  IcasdKilds  in  qisestian  bawv 
cnjinuicnt  vilb  tbe  fieebold  pait  of  tbe 
ciiaiirtanif.gs  are  strong  to  sbev  tbat  tbe 
itmded  to  be  indnded  in  tbe  demise:  JMantT. 
harm  /.  It  cannot  be  donbied,  tbat,  i 
tion  of  tbe  HldL  Faim.  tbe  teiaatiar  intended  an  tbe  Cum 
wbidi  Eder  oocnpied.  He  deaoibes  it,  cyrtainh',  as  fire^ 
bold;  bnt  if  be  meant  to  grne  tbe  wboleof  a  paitimhr 
aab^ect,.  wbicb  is  pait  fietbuUi  and  part  leaaebold,  vill  tlie 
word  "fietbuUi'^  be  so  itioi^as  toesdndeadeiiseof  tlie 
kasebold?  Does  it  sbev  tbat  tbe  testator  meant  to 
tbe  freebcdd  onlr.  and  not  tbe  vbcde  iumtt 


fened  to  Ifilbr  T.  Ti 


'i    6  T.  E.  MS. 

(r)  1  ]L  &  S.  S 


tbe  eonne  of  tbe  arguDent,  \ 
waiJMgMx.Fyitkarify 


.€^1 


51. 


T.Dwiu7T. 
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Mr,  Wiffram  and  Mr.  Parry,  for  the  defendants^  were         1844. 
stopped  by  the  Court. 

The  Vice-chancellor. — ^I  do  not  dispute  the  correct- 
ness of  the  cases  which  have  been  cited,  but  I  am  unable 
to  view  this  as  a  case  of  what  is  cailedfaba  demonstration 

The  word  ''  fireehold/^  as  used  in  this  will,  seems  to  me 
a  necessary  part  of  the  description,  which  cannot  be  re- 
jected. If  it  had  been  omitted,  the  probability  is,  that  the 
leasehold  in  question  would  have  been  held  to  pass.  Again, 
if  the  whole  of  the  fsurm  had  been  leasehold,  the  insertion 
of  the  word  ''  freehold  '*  would  probably  not  have  been 
materiaL  But  there  is  a  subject  here  which  properly  an- 
swers the  description  given  in  the  wilL  There  is  a  free- 
hold £eurm  called  Wick,  which  contains  200  acres,  or  there- 
abouts, (incorrectness,  if  there  be  any  incorrectness  in  that 
respect,  is  immaterial),  and  which  is  occupied  by  Eeley. 
Being  of  opinion  that  the  freehold  part  of  the  fsmai  is  pro- 
perly described  by  those  words  in  the  will,  although  the 
leasehold  should  be  abstracted  from  it,  I  am  obliged  to 
say  that  not  any  leasehold  land,  although  used  and  treated 
as  freehold,  can  pass  under  this  devise.  I  regret  to  be 
obliged  to  come  to  this  decision,  inasmuch  as  I  think  it 
likely  that  the  testator  intended  otherwise,  but  did  not 
sufficiently,  or  did  not  accurately,  inform  his  solicitor  of  the 
circumstances  of  the  property. 

Dismiss  the  bill,  but  without  costs. 
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1844. 

Feb  16M.  MooRB  r.  Moore. 

Under  a  mar-  Jt>  Y  the  settlement  made  on  the  marriage  of  Henry  Glover 

mn^  certain  Moore  with  EUzabeth  Bramall  in  January,  1808,  sums  of 

^ock^in^  money  and  stock  in  the  fnnds  were  settled  npon  trust,  that 

funds  were  the  trustees  should,  during  the  joint  liTes  of  the  said  £Uia- 

▼ested  in  tnis- 

tees  npon  trust,  beth  Bramall  and  Heniy  GloTer  Moore,  receive  and  take 
liTo^  ikiiT^   ^^  interest,  dividends,  and  yearly  produce  of  the  said  pre- 

hnsband  and  miscs,  when  and  as  the  same  should  from  time  to  time  he- 
wife,  to  pa  J  the  ' 

interest  and  di-  come  due  and  payable,  and  pay  and  apply  the  same  unto 
persons  and  for  snch  pcrsons  and  for  such  purposes  as  the  said  Elizabeth 
as^^^fe*"  Branudl,  notwithstanding  her  then  intended  marriage, 
P^**^^*"*****^-  should,  by  any  writing  under  her  hand,  except  in  any 
tnre,  sboaid,bj  mode  of  anticipation,  direct  or  appoint;  or,  in  defiiult  of 
under  her  band,  such  direction  or  af^intment,  into  her  own  hands,  for 
i^^ ofan^.  ^®'  ^^"^  ®^^'  separate,  and  peculiar  use  and  benefit,  in- 
pation,  director  depcudcntly  and  exclusively  of  the  said  Henry  Glover 

appoint ;  or,  in 

default  of  such  Moore,  and  so  and  in  such  manner  that  the  same  might 
pointmoitl'^i^  ^^^  ^  Under  his  control,  or  subject  or  liable  to  his  debts, 
^hcTo***"^  contracts,  forfeitures,  or  engagements,  and  so  and  in  such 
sole  and  separ-   manner  that  the  receipt  of  the  said  Elizabeth  Bramall, 

ate  use,  inde-  i»   i 

pendentij  of  notwithstanding  her  intended  coverture,  or  of  the  person  or 

and  so'that  her  P^^^^^  ^o  whom  she  might  appoint  the  same  interest,  divi- 

^H^^cw"  dends,  and  yearly  produce,  when  due,  to  be  from  time  to 

the  coTertore  time  paid,  might  be  good  and  effectual  discharges  for  the 

of  theap.  money  which  should  be  thereby  expressed  to  be  received; 

b^^'  t^""  *^^'  ^^^  *^®  decease  of  either  of  them  the  said  Henry 

c^gw  ••—  Glover  Moore  and  Elizabeth  Bramall,  then  upon  the  trusts 

/feM,  that  the  ^ 

effect  of  this      therein  declared. 

JS^sSSf  ^       The  trustees  of  the  settlement  having  improperly  applied 

wife  from  an-     the  trust  funds  for  the  benefit  of  the  husband,  and  Mrs. 

ticipation,  ' 

whether  by  an    Moore  having,  in  consequence,  been  for  some  years  out  of 

appointment 

under  the 

power,  or  bj  an  assignment  independent  of  the  power. 

Effect  of  OTerpayment  to  a  married  woman  by  mistake  under  an  order  in  Chancery. 

The  separate  fimd  of  a  married  woman  protected  against  costs,  on  the  groond,  that,  under  the 
instroment  through  which  she  derived  title,  she  was  restrained  from  anticipation. 
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• 

the  receipt  of  the  income,  a  suit  was  instituted  by  her        1844. 

against  the  trustees  for  a  restitution  of  the  fund ;  and^  by 

the  decree  made  in  1838,  they  were  ordered  to  make  good 

the  trust  fund,  and  it  was  ordered  that  an  account  should 

be  taken  of  the  income  which  had  or  would  have  accrued 

firom  the  80th  Noyember,  1880,  if  the  tarnst  funds  had  not 

been  misapplied,  and  of  what  waa  then  due  to  Mrs.  Moore 

in  respect  of  such  income* 

By  an  indenture,  dated  the  19th  May,  1 842,  and  made 
between  Henry  Moore  and  Elizabeth  his  wife,  of  the  one 
part,  and  Frederick  A^rey,  of  the  other  part,  in  considera- 
tion of  80SL  dt.  therein  mentioned  to  be  owing  firom  the 
said  Henry  Gloyer  Moore  and  Elizabeth  his  wife,  or  one  of 
them,  to  the  said  Frederick  Asprey,  and  for  securing  the 
repayment  thereof,  and  such  other  sum  or  sums  of  money 
as  thereinafter  mentioned,  and  the  interest  thereof.  All 
thoee  the  dividends,  interest,  and  annual  produce,  or 
monies  equivalent  to  interest,  dividends,  and  annual  pro- 
duce, then  due  and  owing,  or  which  thereafter  might  be 
decreed  to  be  then  due  and  owing,  or  which,  on  the  ftirther 
hearing  of  the  said  cause,  on  ftirther  directions,  might  be 
decreed  or  ordered  to  be  paid  to  the  said  Elizabeth  Moore 
for  her  separate  use,  under  or  by  virtue  of  the  said  settle- 
ment, for  or  in  respect  of  the  trust  ftinds  and  premises 
comprised  in,  or  subject  to,  or  which  ought  to  be  subject 
to,  the  trusts  and  provisoes  of  the  same  indenture,  were 
sssigned  by  Henry  Glover  Moore  and  Elizabeth  his  wife 
to  the  said  Frederick  Asprey,  his  executors,  administrators, 
and  assigns,  subject  to  a  proviso  for  making  void  the  said 
indenture  upon  payment  by  the  said  Henry  Glover  Moore 
and  Elizabeth  his  wife  to  the  said  Frederick  Asprey  of  the 
ttid  sum  of  306i«  9s.,  and  all  such  ftirther  advances,  not 
exceeding  in  the  whole,  together  with  the  original  sums, 
the  snm  of  i6500,  as  the  said  Frederick  Asprey  might  make 
to  or  for  the  benefit  of  the  said  Henry  Glover  Moore  and 
Elizabeth  his  wife,  or  either  of  them,  together  with  interest 
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1844.        for  the  same^  at  the  time  and  in  the  manner  therein  men- 
tioned. 

At  the  time  of  the  execution  of  this  mortgage^  the  arrears 
due  to  Mrs.  Moore^  in  respect  of  the  trust  monies,  amounted 
to  the  sum  of  333/.  2s.  lid.,  which  being  increased  by  some 
small  sums  for  interest,  calculated  to  the  19th  May,  1842, 
(the  date  of  the  mortgage-deed),  amounted  to  342/.  12s.  Id, 

By  an  order  dated  the  12th  December,  1843,  made  on 
the  hearing  of  the  cause  for  further  directions,  it  was  or- 
dered, that  the  trustees  should  pay  into  Court  the  sum  of 
594/.  &s.  lid,,  being  the  net  amount  of  arrears  of  income 
due  and  to  become  due  to  the  plaintiff  Mrs.  Moore ;  and 
it  was  ordered,  that  the  same  sum,  when  so  paid  in,  should 
be  paid  to  Mrs.  Moore  upon  her  sole  receipt. 

Asprey  having  made  further  advances  to  Mr.  and  Mrs. 
Moore  on  the  mortgage  security,  and  having  had  no  notice 
of  the  order  of  the  12th  December,  1843,  until  some  time 
after  that  date,  now  presented  his  petition  jointly  with  a 
Mr.  Dod,  to  whom  he  had  since  assigned  his  interest  in  the 
security,  praying,  that  out  of  the  said  sum  of  594/.  5^.  lldL 
the  sum  of  495/.  9s,,  being  the  total  amount  due  on  the 
mortgage  security,  and  also  the  costs  of  the  petition,  might 
be  paid  to  Dod,  and  the  balance  paid  to  Elizabeth  Moore, 
on  her  sole  receipt,  or  that  the  fund  might  not  be  paid  out 
of  the  Court  without  notice  to  him. 

Mr.  Shapter,  for  the  petitioners,  said,  that,  with  respect 
to  the  sum  of  342/.  12s,  Id,,  being  the  arrears  due  at  the 
date  of  the  mortgage,  there  could  be  no  doubt  that  Asprey 
or  his  assignee  was  entitled  to  them.  He  also  contended, 
upon  the  authority  of  the  cases  of  Barrymore  v.  ElUs  (a) 
and  Brotffn  v.  Bamford  (b),  that  he  was  entitled  to  be  paid 
the  rest  of  his  debt  out  of  the  residue  of  the  sum  of 
694/.  5^.  lid.     He  also  asked  for  costs.     [The  Vice-Chan- 

(a)  8  Sim.  1.  (6)  11  Sim.  127. 
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edior. — ^In  Barrymore  y.  Ellis,  I  think  that  there  were         1844. 
particular  circumstances^  and  that  the  point  on  which  it 
was  decided  was  not  the  only  difficulty  with  which  the 
plaintiff  had  to  contend.] 

Mr.  Swamton  and  Mr.  Bacon,  for  Mrs.  Moore,  con- 
tended against  the  authority  of  the  two  cases  which  had 
been  cited,  and  observed,  that  the  latter  was  under  appeal 
and  stood  for  judgment.  They  also  insisted,  that  the  pe- 
titionerB  were  not  entitled  to  receive  costs,  inasmuch  as  that 
would  give  to  the  mortgage-deed  the  effect  of  anticipating 
the  married  woman's  income  to  the  extent  of  those  costs. 

The  Yicb-Chancellob,  (after  observing,  that  it  was 
quite  clear  that  the  dividends  which  accrued  due  before 
the  assignment  were  not  protected). — ^I  have  always  con- 
sidered, that  where  there  is  a  trust  for  the  separate  use  of 
a  married  woman,  she  may  appoint  such  person  as  she  may 
think  proper  to  receive  the  fund  for  her;  and  that  that 
appointment  may  be  prospective  or  in  anticipation.  She  is 
made  a  feme  sole  as  to  the  subject  of  the  trust.  The  in- 
terest, however,  of  a  married  woman,  in  this  respect,  being 
a  creature  of  equity,  has  been  subjected  to  peculiar  rules 
by  the  same  jurisdiction;  so  that,  though  a  person  not 
a  married  woman  cannot  be  restrained  from  alienating 
foch  interest  as  that  person  has,  yet,  as  the  separate  in- 
terest given  to  a  married  woman  is  altogether  artificial,  her 
prospective  power  of  appointment  may  be  restrained.  That 
is  now,  I  apprehend,  the  settled  law.  The  intention,  how- 
ever, to  restrain  must  appear,  otherwise  the  prospective 
power  of  appointment,  or  power  of  anticipation,  remains. 
The  true  construction  of  the  instrument  in  the  present 
case  appears  to  me  to  be  this,  that,  until  appointment  by 
the  wife,  the  interest  shall  be  paid  only  into  the  wife's 
oum  hands,  and  she  is  not  to  appoint,  so  as  to  assign  or 
eocumber  the  property  prospectively ;  the  effect  of  which 
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1844.  is  to  restrain  her  from  anticipation  altogether.  This  ex- 
pression of  my  opinion  is  confined  to  the  instrument 
before  me^  and  does  not  extend  to  other  instruments.  I 
think  that  there  is  a  specific  difference — I  do  not  say 
whether  an  important  or  unimportant^  a  material  or  an 
immaterial^  difference — ^but  a  specific  difi^erence^  between 
the  language  of  the  instrument  in  this  case  and  the  lan- 
guage of  the  instruments  in  those  cited. 

The  counsel  for  Mrs.  Moore  then  claimed  a  deduction  of 
16/.  I7s.  M.  from  the  sum  of  342/.  lis.  Id.,  to  which^  under 
the  foregoing  decision,  the  petitioners  were  entitled.  The 
deduction  was  claimed  on  the  ground,  that,  upon  the  pay- 
ment by  the  trustees  to  Mrs.  Moore  of  the  arrears  of  in- 
come due  up  to  November,  1839,  the  date  of  the  Master's 
report,  16/.  178,  4d.  had  been  overpaid  by  the  trustees 
by  mistake.  It  was  argued  that  it  was  overpaid  for  in- 
come. 

The  Vice-Chancellor. — With  regard  to  the  sum  of 
16/.  17^.  4d.,  I  understand  the  case  to  be  thus : — ^It  was  a 
sum  not  in  any  sense  due  for  interest.  It  was  a  sum  clearly 
beyond  all  that  was  due  for  interest  when  it  was  paid,  but 
it  was  paid  by  mistake,  and  received  by  a  married  woman 
restrained,  as  I  think,  from  anticipation :  there  was,  there- 
fore, no  claim  to  recover  it  back  either  in  law  or  in  equity. 
It  appears  that  she  afterwards  made  an  assignment  of  all 
the  arrears  for  value.  Having  done  this  she  agreed  that 
this  sum  should  be  deducted  out  of  the  arrears  assigned; 
that  she  could  not  do  without  the  consent  of  the  pri(Nr 
assignee.  I  am  of  opinion,  therefore,  that  the  trustees 
must  lose  the  money,  unless  she  consent  that  they  shall 
deduct  it  out  of  the  income  since  accrued  and  now  due. 

As  to  costs,  I  am  struck  with  Mr.  Bac(m*s  observation, 
that,  if  I  were  to  give  the  petitioners  their  costs  generally, 
I  should  charge  the  fund  by  way  of  anticipation.     I  think. 
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UieEefare,  the  costs  of  the  petitioners  must  come  out  of  the 
food  affected  by  their  incumbrance. 


The  Vice-chancellor  afterwards^  upon  again  referring 
to  the  deed  of  the  19th  May^  1842^  said^  that  he  much 
doubted  whether  it  was  intended  to  include  in  the  assign- 
ment future  dividends.  If  it  were  not  so  intended^  all 
that  he  had  said  as  to  the  construction  of  the  settlement 
must  be  considered  as  extrajudicial;  whatever  degree  of 
weight,  however,  might  belong  to  his  opinion,  he  adhered 
to  it. 


1844. 


GouoH  V.  Andrews. 

J5t  the  settlement,  dated  the  21st  April,  183 1,  and  made 
previously  to  the  marriage  of  Frederick  William  Oough 
and  Ann  Andrews,  a  certain  freehold  messuage  and  lands, 
called  the  Lynch,  situate  in  the  parishes  of  Bromfield  and 
Little  Hereford,  in  the  county  of  Hereford,  the  property  of 
the  wifis^s  father,  Charles  Andrews  the  elder,  were  conveyed 


Feb.  20th. 

C.f  before  the 
marriage  of  his 
daughter,  con- 
Teyed  certain 
lands  to  the 
use  of  himself 
for  life,  with 
remainder  to 
trustees  for  a 
term  of  200 

to  the  use  of  the  said  Charles  Andrews  and  his  heirs  until  J!Jl?v'?^'* 

trust  for  secur- 

the  marriage,  then  to  the  use  of  the  said  Charles  Andrews  '^  &  rent- 

charge  of  xlOO 

fior  life,  without  impeachment  of  waste,  and  from  and  after  per  annum  to 

the  husband 
and  wife  for 
thdr  joiBt  lives,  and  the  life  of  the  surviTor ;  and  from  and  after  the  expiration  or  sooner  deter- 
■i^M^Sfff  of  that  term,  and  in  the  meantime  subject  thereto  and  to  the  trusts  thereof,  to  the  use  of 
oChsr  trvfltoes  for  a  term  of  1500  years,  with  remainder  to  C.  in  fee.  The  trusts  of  the  1500  years' 
term  were  declared  to  be  as  follows : — ^That  the  trustees  should,  after  the  decease  of  C,  (but  tub* 
jtet  mmd  wUkomi  fifV^uUce  to  the  pettrfy  reni-charge  and  the  remedieefor  eecuring  the  eame), 
by  asortgage  or  sale  or  other  disposition  of  the  settled  estates,  or  out  of  the  rents  thereof,  levy 
aad  f«ia«  jtf2600,  in  trust  for  all  and  every  the  child  and  children  of  the  marriage,  or  such  one  or 
of  tliem,  ezclosite  of  the  others,  and  in  such  shares  &c.,  and  wiih  iueh  annual  or  other 
tf  wnutuy  for  the  maintenanee  of  eueh  children  from  and  qfter  the  decease  qfC.,aa  the 
•bovld  by  deed  appoint :  Held,  that  the  1500  years'  term  did  not  wait  for  its  com- 
neooement  until  the  death  of  the  surviTor  of  the  husband  and  wife,  but  commenced  at  the  death 
«f  C;  and  therefbce  that  it  was  competent  to  the  parents,  after  the  death  of  C,  by  deed  exe- 
ested  in  pursnanoe  of  their  power,  to  direct  an  annual  sum  to  be  raised  out  of  the  estates  for  the 
of  tiieir  children  bom  and  to  be  bom. 
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1844.  his  decease,  to  the  use  and  intent  that  S.  H.  Godson  and 
OouoH  Thomas  Freeman,  and  the  survivor  of  them,  his  executors 
and  administrators,  should  receive  out  of  the  said  heredita- 
ments, during  the  natural  lives  of  the  said  F.  W.  Gough 
and  Ann  Andrews,  and  the  survivor  of  them,  an  annual 
rent-charge  of  d£100,  upon  the  trusts  thereinafter  ex- 
pressed, and  payable  as  therein  mentioned,  with  powers  of 
distress  and  entry;  and  from  and  immediately  after  the 
decease  of  the  said  Charles  Andrews  the  elder,  subject  to 
and  charged  and  chargeable  with  the  said  annual  rent- 
charge  of  d£100,  and  to  the  powers  and  remedies  thereby 
given  for  the  recovery  thereof,  to  the  use  of  Charles  An- 
drews the  younger  and  Thomas  Powell,  their  executors, 
administrators,  and  assigns,  for  the  term  of  200  years  from 
thence  next  ensuing  &c.,  upon  the  trusts  thereinafter  de- 
clared. And  from  and  after  the  expiration  or  sooner  de- 
termination of  the  said  term  of  200  years,  and  in  the  mean- 
time subject  thereto  and  to  the  trusts  thereof,  and  also 
subject  to  and  charged  and  chargeable  with  the  said  rent- 
charge  of  £100,  and  the  powers  and  remedies  thereby 
given  for  the  recovery  thereof,  to  the  use  of  the  said  S.  H. 
Godson  and  Thomas  Freeman,  their  executors,  admini- 
strators, and  assigns,  during  the  term  of  1500  years  from 
thence  next  ensuing,  upon  the  trusts  thereinafter  declared; 
and  from  and  after  the  expiration  or  sooner  determination 
of  the  said  term  of  1500  years,  and  in  the  meantime  sub- 
ject thereto  and  to  the  trusts  thereof,  and  also  subject  to 
and  chargeable  with  the  said  rent-charge  and  the  aforesaid 
powers  for  the  recovery  thereof,  to  the  use  of  the  said 
Charles  Andrews  the  elder,  his  heirs  and  assigns,  for  ever. 
The  settlement  then  contained  a  declaration  that  the 
rent-charge  of  dSlOO  was  thereby  limited  to  S.  H.  Gknlson 
and  Thomas  Freeman,  upon  trust  to  pay  the  same  to  such 
person  or  persons  as  Ann  Andrews  should  from  time  to  time 
during  her  life,  notwithstanding  her  coverture,  appoint  as 
therein  mentioned,  and  in  default  of  such  appointment  to 
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her  separate  use :  and  after  her  decease,  in  case  her  hus-        1844. 
band  shonld  survive  her,  upon  trust  to  permit  him  and  his       qouoh 
assigns  to  receive  and  take  the  yearly  rent-charge  for  his  «^« 

and  their  own  use  and  benefit.  And  it  was  thereby  de- 
clared that  the  trusts  of  the  200  years'  term  were  for  better 
securing  to  Oodson  and  Freeman  the  payment  of  the  said 
amiual  rent-charge  of  d£100.  And  it  was  also  declared, 
that,  if  the  heirs,  executors,  or  administrators  of  Charles 
Andrews  the  elder  should  from  and  after  his  decease  well 
and  truly  pay  or  cause  to  be  paid  to  the  said  Gk>dson  and 
Freeman,  or  the  survivor  of  them,  or  the  executors,  ad- 
ministrators, or  assigns  of  such  survivor,  upon  the  trusts 
and  for  the  purposes  aforesaid,  the  said  clear  annual  rent- 
charge  of  jSIOO  on  the  days  and  in  manner  therein  men- 
tioned, then,  and  in  such  case,  it  should  be  lawful  for  the 
heirs  or  assigns  of  the  said  Charles  Andrews  the  elder  to 
receive  and  take  the  whole  rents  and  profits  of  all  and  sin- 
gular the  said  capital  messuage,  &c.  to  and  for  their  own 
use  and  benefit,  anything  thereinbefore  contained  to  the 
contraryin  anywise  notwithstanding. 

The  indenture  then  contained  a  proviso,  that,  from  and 
after  the  decease  of  the  survivor  of  the  said  F.W.  Oough  and 
Ann  Andrews,  and  full  payment  of  the  said  rent-charge  and 
the  arrears  thereof,  and  all  costs,  &;c.,  the  term  of  200  years 
shonld  cease,  determine,  and  become  void. 

The  indenture  then  declared,  that,  as  to  the  term  of  1500 
years  thereinbefore  limited  in  use  to  the  said  S.  H.  Qod- 
son  and  Thomas  Freeman,  their  executors,  administrators, 
and  assigns,  the  same  was  so  limited  to  them,  upon  the 
tnists,  and  subject  to  the  powers,  provisoes,  and  conditions, 
thereinafter  expressed  and  declared ;  (that  is  to  say),  upon 
trost,  that  they  the  said  S.  H.  Oodson  and  Thomas  Free- 
man, and  the  survivor  of  them,  and  the  executors,  admi- 
nistrators, or  assigns  of  such  survivor,  should,  after  the 
decease  of  the  said  Charles  Andrews  the  elder,  (but  sub- 
ject, and  without  prejudice,  to  the  said  yearly  rent-charge 
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1844.  of  £100  thereinbefore  limited  in  use  to  the  said  S.  H.  God- 
son and  Thomas  Freeman,  during  the  lives  of  the  said 
Frederick  William  Gk)ugh  and  Ann  Andrews,  and  the  sur- 
vivor of  them,  and  to  the  powers  and  remedies  thereinbe- 
fore given  for  securing  the  punctual  payment  thereof),  bjr 
mortgage  or  sale,  or  other  disposition,  of  all  or  anj  of  the 
said  capital  messuage,  &c.,  or  any  part  thereof,  for  all  or 
any  part  of  the  said  term  of  1500  years,  or  by  and  out  of 
the  rents,  issues,  and  profits  thereof,  or  by  all  or  any  of 
the  said  means,  or  by  such  other  ways  or  means  as  they 
'  the  said  S.  H.  Godson  and  Thomas  Freeman,  or  the  sur* 
vivor  &C.,  should  think  proper,  levy  and  raise  the  sum  of 
£2600,  in  trust  for  all  and  every  the  child  and  children  of 
the  said  Frederick  William  Gough  by  the  said  Ann  An- 
drews, or  any  such  one  or  more  of  them,  exclusive  of  the 
other  or  others  of  them,  to  be  paid  to  such  child  or  child- 
ren, at  such  days  or  times,  and  in  such  parts,  shares,  and 
proportions,  (in  case  there  should  be  more  children  than 
one),  in  such  manner  and  form,  and  subject  to  such  pro- 
visoes, conditions,  and  limitations  over,  (in  case  there  should 
be  more  than  one  such  child,  such  limitations  over  to  be 
for  the  benefit  of  some  or  more  of  such  children),  and  with 
such  annual  or  other  sum  or  sums  of  money  fin*  the  main- 
tenance of  such  child  or  children,  from  and  after  the  de- 
cease of  the  said  Charles  Andrews  the  elder,  until  their, 
his,  or  her  separate  share  or  shares  thereof  should  become 
payable,  (not  exceeding  the  interest  of  their,  his,  or  her 
respective  share  or  shares,  after  the  rate  of  £4  for  each 
£100  by  the  year),  as  the  said  F.  W.  Gough  and  Ann 
Andrews,  by  any  deed  or  deeds,  writing  or  writings,  with 
or  without  power  of  revocation,  to  be  by  them  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  should  direct,  limit,  or  appoint:  with  a 
limitation,  in  default  of  such  appointment,  to  all  the  child- 
ren of  the  marriage  in  equal  shares,  to  be  payable  to  the 
sons  at  their  respective  ages  of  twenty-one,  and  to  daugh- 
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ten  at  twenty-one  or  marriage,  provided  the  times  ofpay*  1844. 
ment  should  happen  after  the  decease  of  Charles  Andrews 
the  elder  and  F*  W.  Gough;  but  if  any  of  the  said  children, 
being  a  son,  should  attain  twenty-one,  or,  being  a  daughter, 
flhoukl  attain  that  age,  or  marry,  in  the  lifetime  of  the  said 
Charies  Andrews  the  elder  and  F.  W.  Gough,  or  the  sur- 
TiYor,  then  to  be  paid  within  three  calendar  months  after 
the  decease  of  the  survivor  of  the  said  Charles  Andrews  the 
dder  and  F.  W.  Gough,  with  interest  at  £4t  per  cent,  from 
the  death  of  sudh  survivor;  provided,  that,  notwithstanding 
the  postp<mement  of  the  payment  of  such  shares  till  after 
the  death  of  the  survivor  of  Charles  Andrews  the  elder  and 
F.  W.  Gough,  the  shares  should  vest  in  the  sons  at  twenty- 
one,  and  in  the  daughters  at  twenty-one  or  marriage. 

The  indenture  then  declared,  that,  in  default  of  ap- 
pointment of  maintenance  by  the  said  Frederick  William 
Gough  and  Ann  Andrews,  under  the  power  thereinbefore 
contained,  it  should  be  lawful  for  the  said  S.  H.  Godson 
and  Thomas  Freeman,  or  the  survivor  of  them,  or  the  exe- 
cutors, administrators,  or  assigns  of  such  survivor,  at  any 
time  after  the  decease  of  the  said  Charles  Andrews  the  elder, 
(but  subject  and  without  prejudice  as  aforesaid),  to  levy 
and  raise,  by  all  or  any  of  the  means  aforesaid,  for  the 
andntenance  of  all  and  every  such  child  or  children  as 
aferesaid,  whose  portion  or  share,  portions  or  shares,  might 
not  then  be  vested,  until  his,  her,  or  their  portion  or  re- 
spective portions  should  become  vested  and  payable,  or  he, 
she,  or  they  should  die,  (which  should  first  happen),  such 
yearly  sum  or  sums  of  money  as  should  be  equivalent  to 
the  interest  of  his,  her,  or  their  portions  or  portion,  re- 
spectively, after  the  rate  aforesaid,  to  be  paid  half-yearly, 
oa  the  two  most  usual  feasts  or  days  of  payment  in  every 
year,  by  even  and  equal  payments,  the  first  payment 
thereof  to  be  made  on  such  of  the  said  feasts  or  days  as 
thould  first  happen  after  the  decease  of  the  survivor  of 
the  said  Charles  Andrews  the  elder  and  Frederick  William 


64  CASES   IN    CHANCERT. 

1844.  Oough^  or  at  such  other  days  or  in  such  manner  as  the 
said  trustees  or  trustee  should  in  their  or  his  discretion 
see  fit.  The  indenture  also  contained  a  power  enabling 
the  trustees  of  the  term  of  1500  years,  at  any  time  or 
times  after  the  decease  of  Charles  Andrews  the  elder,  to 
levy  and  raise  any  sums  of  money,  not  exceeding  one 
moiety  of  their  portions  respectively,  for  the  advancement 
of  the  children. 

By  a  deed-poll  under  the  hands  and  seals  of  Frederick 
WilL  Oo4h  ^  A„«  U.  wife,  dal,  ««n..d  i.  p™- 
ance  of  the  settlement,  and  dated  the  26th  March,  1842, 
reciting  the  settlement  and  the  marriage,  and  that  there 
were  then  three  children  of  the  marriage,  and  reciting  the 
death  of  Charles  Andrews  the  elder,  and  that  F.  W.  Gough 
and  his  wife  had  agreed  to  exercise  the  joint  power  of  ap- 
pointing £2600,  given  to  them  by  the  settlement,  in  favour  of 
their  children,  it  was  witnessed  that  the  parties  thereto,  in 
pursuance  of  the  power  so  given,  did  thereby  jointly  direct, 
limit,  and  appoint  that  the  said  sum  of  £2600  authorized 
by  the  settlement  to  be  raised  by  the  trustees  of  the  1600 
years'  term  (but  subject  to  the  rent-charge  of  £1 00,  and  the 
200  years^  term  for  securing  the  same)  should  be  levied  and 
raised  by  the  trustees  of  the  1500  years^  term,  upon  trust  for 
all  and  every  children  or  child  then  already  bom  and  there- 
after to  be  bom  of  the  marriage,  who  being  a  son  or  sons 
should  attain  twenty-one,  or  being  a  daughter  or  daughters 
should  attain  that  age  or  marry,  equally  to  be  divided  be- 
tween them,  as  tenants  in  common,  &c.  And  the  parties  to 
the  deed-poll  thereby  further  directed  and  appointed,  that, 
in  the  meantime,  from  and  after  the  execution  of  that  deed, 
but  subject  and  without  prejudice  to  the  rent-chai^e  and 
the  remedies  for  the  same,  the  trustees  of  the  1500  years' 
term  should,  out  of  the  annual  rents  and  profits  of  the  pre- 
mises comprised  in  that  term,  so  far  as  they  would  extend, 
pay,  levy,  and  raise  such  sum  or  sums  of  money  as  should 
be  equivalent  to  interest  at  the  rate  of  £4  per  cent,  per  an* 
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nnm  upon  the  said  sum  of  £2600,  and  pay  and  apply  such        1844. 
mterest  by  equal  half-yearly  payments,  for  the  maintenance       gouoh 
of  the  chUdren  or  child  for  the  time  being  presumptively  ^' 

entitled  to  such  sum  of  £2600. 

The  trustee  for  the  time  being  of  the  settlement  having 
declined  to  raise  interest  on  the  £2600  for  the  maintenance 
of  the  infant  children  of  Mr.  and  Mrs.  Gough  pursuant  to 
the  settlement  and  appointment,  the  object  of  the  present 
vol,  in  which  the  plaintiff  was  one  of  those  children,  was  to 
effect  that  purpose.  The  bill  prayed  that  it  might  be 
declared  that  interest  after  the  rate  of  £4  per  cent,  per 
amnan  from  the  decease  of  Charles  Andrews  the  elder,  and 
future  interest  thereon  after  the  same  rate,  until  the  sum 
of  £2600  should  be  raised,  ought  to  be  raised  for  the  benefit 
of  the  plaintiff  and  the  other  children  bom  or  to  be  bom ; 
that  all  proper  accounts  might  be  taken ;  that  the  trustee 
might  be  directed  to  raise  such  interest,  and  also  such 
future  interest ;  and  that  the  same  might  be  applied  for  the 
maintenance  of  the  plaintiff  and  such  other  children,  or 
otherwise  secured  and  accumulated  for  their  benefit. 

Mr.  RusseU  and  Mr.  Simpson,  for  the  plaintiff,  said  that 
the  construction  put  upon  the  settlement  on  behalf  of  their 
client  was  a  reasonable  one,  viz.  that  a  sum  for  mainten- 
ance was  raiseable  immediately  after  the  death  of  the 
grmdfiather,  and  in  the  lifetime  of  the  husband.  It  was 
reasonable  to  suppose  that  the  grandfather  considered  that 
daring  his  own  life  the  children  might  be  otherwise  pro- 
vided for,  but  that  upon  his  death  it  might  be  necessary, 
sithongh  in  the  lifetime  of  the  father,  to  provide  for  their 
maintenance  by  settlement.  The  nature  of  the  settlement 
and  the  circumstances  of  the  property  rendered  this  pro- 
bable :  the  question  was,  whether  the  words  of  the  settle- 
ment could  bear  such  a  construction. 

Mr.  Uojfd,  for  the  infant  defendant9. — The  terms  of  the 

VOL.  I.  p  c.  c.  c. 
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1844.         settlement^  as  to  the  time  from  whicli  maintenance  is  to 

GouGH       ^®  raised  on  the  £2600,  in  case  an  appointment  is  made, 

V-  are  explicit.     That  sum  is  to  be  raised  with  such  annual 

A.NDRBWS 

sums  for  maintenance  as  the  parents  shall  appoint  "from 
and  after  the  decease  of  Charles  Andrews  the  elder.''  The 
word  ''  from  ^'  seems  to  point  to  the  very  time  of  his  death 
as  the  time  for  raising  the  maintenance.  Then  does  the 
subsequent  clause,  which  provides  for  interest,  in  the  event 
of  maintenance  not  being  appointed,  and  in  which  the  word 
"  from  "  is  not  used,  give  a  more  restricted  meaning  to  the 
maintenance  clause  ?  It  is  submitted  that  it  does  not : 
inasmuch  as  the  parties  might  reasonably  have  intended 
that  maintenance  should  be  raised  instanter,  but  that  in- 
terest should  be  paid  only  from  the  time  at  which  the 
principal  was  payable. 

Mr.  Prescott  Whiter  for  the  trustee. 

Mr.  Cooper  and  Mr.  Wigram,  for  the  heir-at-law  and  resi- 
duary devisee  of  the  settlor. — ^The  circumstance  that  separ- 
ate trustees  are  appointed  for  the  separate  terms  is  strong 
to  shew  that  the  trusts  of  those  terms  are  not  contempora- 
neous. Maintenance  cannot  be  allowed  immediately  with- 
out interfering  with  the  trusts  of  the  200  years'  term,  and 
the  estate  is  so  small  that  resort  must  be  had  to  the  timber. 
It  is  clear  that  one  term  was  intended  to  succeed  the  other. 
Besides^  the  trust  in  default  of  appointment  is  explanatory 
of  all  that  goes  before,  and  shews  that  nothing  was  to  be 
raised  under  the  1500  years'  term  until  after  the  death  of 
the  survivor  of  Charles  Andrews  the  elder  and  F.  W.  Gbogh. 
The  proviso  at  the  end  of  that  clause  extends  both  to  the 
appointment  and  the  trust  in  default  of  appointment. 
There  is  also  an  express  provision,  that,  if  the  heirs  of  the 
settlor  shall  after  his  decease  pay  the  £100  rent-charge, 
they  shall  be  entitled  to  receive  the  whok  rents  for  their 
own  use  and  benefit.     Can  it  be  consistent  with  that  pro- 
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Tiao  in  favour  of  the  heir  to  give  an  immediate  effect  to  the  1844. 
daose for  maintenance ?  The  Court  will  look  at  the  whole  V-  "„„ 
settlement  in  order  to  ani?e  at  the  proper  construction  of  v* 

Andrbwi. 

t  power :  MUdmm^s  Case  {a),  Lard  Hinchinbroke  y.  Sey^ 


{b)f  Brisiow  y.  JVarde  (c).  Moreoyer,  it  is  submitted^ 
on  the  authority  of  Lard  Hinchinbroke  y.  Seymour,  that  the 
appointment  in  this  case^  being  for  the  benefit  of  the  parents 
rather  than  that  of  the  children,  is  in  fraud  of  the  power. 
An  unborn  child  can  require  no  maintenance. 

The  Yice-Chancellob. — If  I  were  at  liberty  to  conjec- 
ture, I  should  guess  that,  if  the  fsither  and  husband  had 
been  examined  on  the  subject,  before  the  settlement  was 
executed,  the  answer  ultimately  brought  out  would  haye 
been,  what  has  just  been  contended  for  the  defendant, 
namely,  that  neither  the  principal  nor  any  interest  of  the 
£2600  was  wished  or  intended  to  be  raised  or  paid  until 
after  the  decease  of  the  suryiyor  of  the  father  and  the 
husband.  But  there  is  no  application  to  correct  the  set- 
tlement on  the  ground  of  mistake,  and  I  must  deal  with 
the  words  as  I  find  them.  On  the  words,  I  am  sorry  to 
9sy  that  I  haye  no  doubt.  The  term  of  1500  years,  which 
is  not  to  wait  for  its  commencement  until  after  the  de- 
cease of  each  or  either  of  Mr.  and  Mrs.  Gough,  except  as 
that  may  be  considered  included  in  the  circumstance  that 
it  is  to  wait  for  its  commencement  till  the  determination 
of  the  term  of  200  years,  is  limited  to  the  trustees  upon 
trust  that  they  ''  do  and  shall,  after  the  decease  of  Charles 
Andrews  the  elder,  leyy  and  raise''  &c.  Now,  I  agree,  it  is 
not  here  said  ''  immediately  after  the  decease  /'  but  it  is  to 
be  raised  ''  subject  and  without  prejudice  to  the  yearly  rent- 
charge,  or  sum  of  £100  hereinbefore  limited  in  use  "  to  the 
trustees  during  the  liyes  of  the  husband  and  wife,  and  the 

(•)  1  Rep.  175.  (b)  1  Bro.C.C.  395.  (c)  2  Vet.  jun.  336. 
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1844.        sarvivor  of  them.    Now^  what  was  the  use  of  so  saying,  if 

"gough^      *^®  ^^^  ^^  ^^^  *^  ^^  raised  until  after  the  annuity  was 
^'  gone?    If  the  parties  thought  about  anything  when  this 

language  was  used^  they  must  have  thought  that  the  money 
might  be  raised  at  the  time  when  the  annuity  was  subsist- 
ing. They  are  to  raise  by  mortgage  or  out  of  the  rents 
'^  the  sum  of  £2600  in  trust  for  all  and  every  the  child 
and  children'^  of  the  marriage^  "  or  any  such  one  or  more 
of  them  exclusive  of  the  other  or  others  of  them^  to  be 
paid  to  such  child  or  children  at  such  days  or  times^  and 
in  such  shares  and  proportions^  (in  case  there  should  be 
more  children  than  one)^  in  such  manner  and  form,  and 
with  such  provisoes,  conditions,  and  limitations  over/' 
and  "  with  such  annual  or  other  sum  or  sums  of  money 
for  the  maintenance  of  such  child  or  children  " — ^not  afters 
but — ''from  and  after  the  decease  of  the  said  Charles 
Andrews  the  elder/'  until  their  shares  shall  become  pay- 
able, as  the  husband  and  wife  shall  jointly  appoint — not 
as  the  survivor  shall  appoint,  and,  therefore,  not  as  by 
any  will,  but — as  the  husband  and  wife  shall  jointly  ap- 
point ;  in  default  of  appointment,  equally  in  an  ordinary 
way ;  and  then  the  name  of  the  husband  occurs  for  the 
first  time  as  that  of  a  person  who  was  to  die  before  the 
money  was  to  be  payable,  but  here,  even,  the  wife  is  not 
mentioned.  Now,  eccentric  as  some  of  the  terms  may  be, 
I  cannot  refuse  to  construe  the  language  upon  ordinary 
principles,  and  I  must  hold,  that,  whatever  they  may  have 
intended  in  case  no  appointment  should  be  made,  yet  by 
appointment  the  husband  and  wife  had  the  power  of  rais- 
ing this  money,  even  during  their  joint  lives,  and  giving 
interest  immediately  j  that  is,  after  the  father's  death.  The 
provision  is  eccentric  I  agree,  and  it  may  not  have  been 
what  they  verbally  agreed  on,  or  verbally  understood.  It 
is  then  said,  and  the  argument  is  one  deserving  of  some 
attention,  that  the  settlor,  in  declaring  the  trusts  of  the 


CASES   IN   CHANCBRT.  69 

term  of  200  years,  directs,  that,  after  payment  of  the  an-        1844. 
nuity  of  iSlOO,  the  residue  of  the  rents  shall  be  paid  to  the        gouoh 
heirs  or  assigns  of  Charles  Andrews  the  elder.     That  I  «• 

A.N  D  R  £\irs 

must  understand  to  mean  merely  that  the  trusts  of  the 
term  were  not  to  be  exercised  further  than  the  purposes 
of  the  annuity  required.  Upon  the  whole  I  must  declare, 
that,  according  to  the  settlement,  the  sum  of  £2600  is  now 
a  charge  on  the  Lynch  Farm,  with  interest  not  from  the 
death  of  the  settlor,  but  from  the  time  mentioned  in  the 
appointment. 


Another  question  in  the  cause  arose  under  the  following  A  person  upon 

•  _.  the  marriage  of 

cvcumstances : —  his  danghtcr 

The  bill  alleged,  and  it  was  admitted  at  the  bar,  that  the  ^f^  ^^^ 
estate  comprised  in  the  settlement  was  not  sufficient  to  with  the  pay. 

•         1 1  ■  •  •  naent  of  an 

pay,  in  addition  to  certain  other  charges,  the  rent-charge  annual  sum  of 
of  j£100  a  year,  and  also  interest  at  £4  per  cent,  on  the  "aintenimoe  of 
sum  of  £2600,  and  it  was  therefore  made  part  of  the  plain-  ***®  ^^^  ^^^ 

*  *^  marnage.    The 

tiflPs  case  that  the  deficiency  should  be  supplied  out  of  the  lands  were  not 
residue  of  the  personal  estate  and  the  real  estate  which  ^Xe  for^the 
passed  by  the  will  of  Charles  Andrews  the  elder ;  the  sug-  P*y™ent  of  that 

*  "^  '  o     gQiQ  mici  other 

gestion  being  that  the  effect  of  the  will  was  to  charge  the  prior  annual 
£2600  and  interest  on  the  personalty,  and  the  devised  aetUorafter- 
Unds,  as  well  as  the  settled  hinds.  l!Si*bequ<^hed 

Charles  Andrews  the  elder,  by  his  will,  dated  in  July,  f?  annuity  to 

'     '^  '  ^^   his  wife  out  of 

1836,  gave  and  bequeathed  to  his  wife  £60  a  year  for  lands  in  L., 
her  life,  out  of  his  estates  in  the  parishes  of  Leysters  and  Hous^^adM ; 
Middleton-on-the-Hill,  in  the  county  of  Hereford,  and  be-  ^^""^1^3^. 
qoeathed  to  her  the  free  use  and  occupation  of  his  mes-  n^ity  and  lega. 

cies,  and  also 
subject  to  the 
payment  of  all  monies  secured  by  deed  of  settlement  on  bis  daughter,  and  also  subject  to  his 
just  debts,  foneral  and  testamentary  expenses,  he  gave,  devised,  and  bequeathed  all  his  estates 
litQate  in  the  several  parishes  of  B.,  L.,  and  M.,  to  his  only  son  in  fee: — H^ldy  that  the  effect  of 
the  will  was  not  to  charge  any  other  estates  for  the  benefit  of  the  issue  of  the  daughter  than 
those  which  were  already  charged  by  the  settlement. 
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1844.  suage  called  the  Bank^  in  the  parish  of  Brimfield^  for  life, 
such  annuity  and  bequest  to  be  in  lieu  of  dower,  with  re- 
mainder to  his  daughter  Ann  for  life;  and  he  bequeathed 
to  his  daughter  Ann  d£4iOO,  exclusive  of  what  she  might  be 
entitled  to  under  her  marriage  settlement,  and  JE400  to 
the  plaintiff.  And,  subject  to  the  before-mentioned  annuity 
and  legacies  and  bequests,  and  also  subject  to  the  payment 
of  all  monies  secured  by  deed  of  settlement  on  his  daugh- 
ter Ann,  and  the  remedies  for  recovery  thereof;  and  also 
subject  to  the  payment  of  his  just  debts,  funeral  and  tes- 
tamentary expenses,  and  the  expenses  of  proving  his  will, 
he  gave,  devised,  and  bequeathed  all  his  estates,  farms, 
lands,  hereditaments,  and  premises,  with  their  and  every 
of  their  appurtenances,  situate  in  the  several  parishes  of 
Brimfield,  Little  Hereford,  Leysters,  and  Middleton-on- 
the-Hill,  all  in  the  said  county  of  Hereford,  and  all  other 
his  real  and  personal  estate  that  he  might  die  possessed  of 
or  be  entitled  unto  at  the  time  of  his  death,  (except  the 
household  goods,  furniture,  and  other  effects  in  and  about 
his  dwelling-house  called  the  Bank,  with  the  live  stock, 
and  which  his  said  wife  was  to  have  the  free  use  of  so  long 
as  she  lived;  and  after  her  decease  he  gave  the  same  to  his 
daughter  Ann  to  her  sole  and  separate  use,  free  from  the 
debts,  control,  or  engagements  of  her  present  or  any  fu- 
ture husband),  unto  his  only  son  the  said  Charles  Andrews, 
his  heirs  and  assigns  for  ever.  And  he  nominated  and  ap- 
pointed his  said  son  Charles  Andrews  to  be  executor  of  his 
will. 

The  plaintiff^s  counsel  contended,  that  the  words  ''  sub- 
ject to  the  payment  of  all  monies  secured  by  deed  of 
settlement,^'  &c.,  amounted  to  a  charge  of  those  monies 
upon  all  the  property  comprised  in  the  will. 

The  counsel  for  Charles  Andrews  contended,  that  those 
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words  amounted  to  a  mere  recognition  of  the  charge  as  it  1844. 

existed:  and  did  not  extend  the  charge  to  the  other  estates  ^T""''     ' 

mentioned  in  the  will :   Serle  y.  St.  Eloy  {a),  Symons  v.  «• 

_           ...  Andrews. 

Jame${o). 


The  Yice-Chancellob. — If  the  testator  had  thus  refer- 
red to  a  mortgage  affecting  part  of  the  property^  (but  not 
being  his  own  debt)^  I  think^  upon  authority  and  princi- 
ple, that  it  would  ha?e  been  recognition  and  not  charge.  I 
think  it  not  the  less  recognition  nor  the  more  a  charge, 
because  the  reference  here,  in  the  language  which  he 
has  used,  is  to  such  a  settlement  as  that  made  on  the 
daughter  and  her  children.  I  must,  therefore,  dismiss  the 
bill,  so  far  as  it  seeks  to  affect  the  personal  estate  and  real 
estate  of  the  testator  not  comprised  in  the  term  of  1500 
years. 

Dismiss  so  mncb  of  the  bill  as  seeks  to  charge  the  £2600  on  the  de- 
fised  estate,  without  costs.  Declare,  that  the  plaintiff  and  the  other 
children  of  the  defendant  Oough  and  wife  are  entitled  to  interest  at  £4 
per  cent,  on  the  £2600  from  the  date  of  the  appointment,  raiseahle  by 
isle  or  mortgage  of  the  1500  years*  term  in  the  Lynch  Farm,  if  the  rents 
are  insufficient.  Declare,  that  the  costs  of  the  defendant,  {the  trustee),  as 
between  solicitor  and  client,  are  raiseahle  in  like  manner,  to  be  taxed  if 
the  parties  differ.  Costs  of  all  other  parties  except  the  defendant  Charles 
Andrews  to  be  paid  out  of  the  £2600  and  interest.  Reserve  further 
directionf.     Liberty  to  apply. 

(a)  2  P.  W.  386.  (6)  2  Y.  &  C.  C.  C.  301. 
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1844. 


J^ed.  12eh. 


BiU  by  trustee 
against  one  of 
■everal  eeitui 
que  trustt  to 
recover  the 
trust  securities. 
The  other 
cestui  que 
trusts  are  un- 
necessary par- 
ties. 


Joseph   Bridget  v.  William   Hames  and  Joseph 

Tbueman. 

IHE  bill  alleged,  that^  by  an  indenture  executed  pre- 
viously to  the  marriage  of  the  defendant  Hames  with 
Lydia  Bridget^  £1000,  being  part  of  the  intended  wife's 
fortune  under  the  will  of  her  father,  which  fortune  was 
unascertained  and  outstanding  upon  real  and  personal  se- 
curities, was  duly  assigned  to  the  plaintiff  and  the  defend- 
ant Trueman  upon  certain  trusts  for  the  benefit  of  the  in- 
tended  wife  and  the  issue  of  the  marriage,  with  a  limita- 
tion in  favour  of  the  husband  in  the  event  of  his  surviving 
the  wife,  and  there  being  no  children  of  the  marriage; 
and  that  the  indenture  gave  power  to  the  trustees  to  lay 
out  the  trust  money  on  government  or  real  securities,  and 
to  vary  the  securities ;  that  the  marriage  was  solemnized 
soon  after  the  date  of  the  indenture ;  that  Trueman  de- 
clined to  join  in  the  trusts;  that  the  £1000  was  paid 
to  the  plaintiff;  that  the  plaintiff^  having  confidence  in 
Hames,  who  was  an  attorney,  employed  him  to  obtain  pro- 
per mortgage  securities  for  the  trust  money,  and  handed 
the  money  over  to  him  for  that  purpose ;  that  two  mort- 
gages were  effected  for  the  respective  sums  of  £450  and 
£550,  and  the  deeds  handed  over  to  the  plaintiff;  that 
Hames  afterwards  applied  to  the  plaintiff  for  the  mortgage- 
deeds,  with  a  view  to  calling  in  the  mortgage-money ;  that 
the  plaintiff  gave  up  the  deeds  to  him  upon  his  express 
undertaking  to  call  in  the  mortgage-money  and  pay  the 
plaintiff  the  amount,  or  deliver  to  him  some  good  and  valid 
securities  for  the  same ;  that  Hames  nevertheless  did  not 
caU  in  the  mortgage-monies  pursuant  to  his  undertaking, 
but  retained  the  securities  in  his  possession,  and  had  en- 
tered into  some  contract  for  the  purchase  of  the  lands 
comprised  in  the  £550  mortgage,  and  had  taken  a  convey- 
ance thereof;  and  that  he  refused  to  pay  the  plaintiff  the 
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said  several  sums  of  £550  and  £460^  or  to  deliver  up  the         1844. 
securities  to  him.  ^T""'^'     ' 

Bridget 

The  bill  prayed  that  the  defendant  Hames  might  be       ^  v. 
decreed  to  deliver  up  the  mortgage-deeds^  or  pay  the 
money. 

The  defendant  Hames  by  his  answers  admitted  the  ma- 
terial allegations  of  the  bill. 

The  defendant  Trueman  put  in  an  answer  and  dis- 
claimer. 

It  appeared  that  there  were  children  of  the  marriage. 

Upon  the  cause  coming  on  for  hearings 

Mr.  Wigram,  (with  whom  was  Mr.  Howes),  for  the  de- 
fendant Hames,  objected  that  the  money  ought  to  be  paid 
into  Ck>urt  in  a  suit  to  which  the  children  were  parties. 

Mr.  Anderdan  and  Mr  fValford,  for  the  plaintiff,  cited 
Franco  v.  F)ranco  (a)  and  May  v.  Selby  {b). 

Mr.  Waodj  for  the  defendant  Trueman. 

The  Vice-chancellor  overruled  the  objection,  observ- 
ing that  the  wife  and  children  could  have  liberty  to  make 
such  application  in  the  suit  as  they  might  be  advised. 

(fl)  3  Ves.  75. 
(h)  1  Y.  &  C.  C.  C.  235 ;  gee  Robinson  v.  Evans,  7  Jur.  738. 
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1B44. 

Feb.  I2th.  Midland  Counties  Railway  Company  r.  Oswin. 

A  raUway  JljY  the  stat.  6  &  7  WUL  4,  c.  Ixxviii,  8.  6,  the  Midland 

^g^  onder  their  Counties  Railway  Company  were  empowered  to  make  and 
^^uL  ^"w^'to  ™^^^^°  their  railway  in,  upon,  and  across  certain  lands 
contract  with     delineated  in  the  plan  therein  referred  to;  and  by  the 

incapacitated 

persona  for  the  11th  scction  of  the  act  they  were  empowered  to  enter  in 
lands  and^a  *^^^  upon  the  lands  of  any  person  or  corporation  whatso- 
right,  upon  pay-  ever,  to  survev  and  take  levels  of  the  same,  or  any  part 

ment  of  the  pur-  ^  j  f  ^    r 

chase-money  thereof,  and  to  set  out  and  appropriate  for  the  purposes  of 

to  the  fee-     '  the  act  such  part  thereof  as  they  were  by  the  act  empowered 

pS*rch*a^^  to  take  or  use,  &c.    By  the  13th  section  they  were  empow- 

Lmds,  con-  ercd  to  treat  and  agree  for  the  purchase  of  any  land  au- 

tracted  with  an  i  i  • 

incapacitated  thorized  to  be  taken  and  used  by  them  as  aforesaid,  &c. 
di«rbefore\e  And  by  the  14th  section,  after  any  land  intended  to  be 
purchase-         taken  and  used  for  the  purposes  of  the  act  should  have 

money  was  *■      * 

paid  i—Heid,     been  set  out  and  ascertained  by  the  company,  it  was  made 

that  the  title  of  .  .  . 

the  company  lawful  for  all  corporations,  tenants  in  tail  or  for  life,  &c., 
^mpieted  trustees  on  behalf  of  their  cestui  que  trusts,  whether  in- 
without  the  as-   fants  &c.,  fcmcs  covcrt,  &c.,  and  for  all  other  persons  whom- 

sistanceofa  \  "^ 

court  of  soever  seised  or  possessed  of  or  interested  in  any  such 

^A  bequest  of  l&nds,  to  contract  for  sale  of,  and  convey  the  same,  or  any 

^i?chattels,  P^  thereof,  to  the  company, 
estates,  and  By  the  31st  scction  it  was  enacted,  that,  for  settlin&c  all 

effects''  held  to      .  .  '^ 

pass  real  estate,  differences  that  might  arise  between  the  company  and  the 

several  owners  and  occupiers  of,  or  persons  interested  in, 
any  lands  which  might  be  taken,  used,  and  damaged,  or 
injuriously  affected  by  the  execution  of  any  of  the  powers 
thereby  granted,  if  any  person  so  interested  or  entitled 
and  capacitated  to  sell,  agree,  convey,  or  release  as  therein 
aforesaid,  should  not  agree  with  the  said  company  as  to  the 
amount  of  such  purchase-money,  satisfaction,  recompense, 
or  other  compensation  as  aforesaid,  or  should,  for  the  space 
of  twenty-one  days  next  after  notice  in  writing,  under  the 
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leal  of  tbe  oompimy,  or  signed  by  a  director,  should  have         1844. 
been  given  to  any  of  such  persons  respectively,  or  left  at      ^T*"*^     ' 
lus  last  or  nsnal  place  of  abode,  &c.,  neglect  or  refuse  to      Countibb 
treaty  or  should  not  agree,  with  the  company  for  the  sale,  9^ 

conveyance,  or  release  of  their  respective  estates  or  interests,  Oswim. 
or  the  respective  estates  or  interests  which  they  respect- 
ively were  thereby  capacitated  to  convey  therein,  or  should 
by  reason  of  absence  be  prevented  from  treating,  or  should 
by  reoion  of  any  impediment  or  disability  {whether  provided 
far  by  the  said  act  or  not)  be  incapable  of  making  such 
agreement,  conaeyanee,  or  release  as  should  be  necessary  or 
expedient  for  enabling  the  company  to  take  such  lands,  or 
to  proceed  in  making  the  said  railway  and  other  the  works 
aforesaid,  or  in  any  other  case  where  agreement  for  com- 
pensation for  damages  incurred  in  the  execution  of  the 
sud  act,  or  for  the  purchase  of  lands,  could  not  be  made, 
then  and  in  every  such  case  the  said  company  should,  and 
they  were  thereby  required  from  time  to  time  to  issue  a  war- 
rant to  the  sheriff  or  coroner,  commanding  him  to  summon 
t  jury  to  inquire  as  to  the  sum  of  money  to  be  paid  for  the 
purchase-money  for  the  lands  to  be  so  taken,  and  the 
money  to  be  paid  for  damages  j  and  the  verdict  of  the  jury 
snd  the  judgment  of  the  sheriff  thereupon  was  to  be  bind- 
ing and  conclusive  on  all  parties. 

The  39th  section  enacted,  that,  upon  payment  or  tender 
of  the  money  which  should  have  been  contracted  or  agreed 
for,  or  assessed  by  any  jury  in  manner  aforesaid,  or  if  the 
persons  entitled  or  interested  as  aforesaid,  or  any  of  them, 
oonid  not  be  found,  or  should  be  absent,  or  should  refuse, 
neglect,  or  be  unable  to  make  a  good  title  to  the  satisfac- 
tioa  of  the  company,  or  if  any  party  entitled  to  convey  such 
lands  should  refuse,  neglect,  or  be  unable  to  convey,  then, 
apon  payment  of  the  money  into  the  Bank  as  after  mention- 
ed, it  should  be  lawful  for  the  company  to  enter  upon  the 
lands,  and  thereupon  the  fee-simple  and  inheritance  there- 
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1844.         of,  kc.  should  be  rested  in  and  become  the  sole  fTCfperty 
MioTATfo      ^  *^  company  for  the  purposes  of  the  act. 
CovjiTiiii  Xhe  44th  section  contained  the  osnai  prorision.  that  the 

kailwatCo. 

9.  porchase-monejr  to  be  paid  for  the  lands  of  incapacitated 

persons  shonld,  if  it  exceeded  £200,  be  paid  into  Court,  to 
be  applied  either  in  the  redemption  of  the  land-tax,  the 
discharge  of  incumbrances,  or  the  purchase  of  other  lands 
to  be  settled  to  the  like  uses. 

In  December,  1838,  notice  in  writing  under  the  hand  of 
one  of  the  directors  of  the  company  was  duly  served  on 
Thomas  Oswin,  or  left  at  his  place  of  abode,  to  the  effect 
that  a  piece  of  land,  of  which  he  was  then  seised  in  fee- 
simple,  would  be  required  to  be  taken  and  used  by  the 
company  for  the  purposes  of  their  act,  and  that  it  was  the 
intention  of  the  company  to  treat  and  agree  for  the  pur- 
chase thereof,  &c.  Thomas  Oswin,  being  at  that  time  and 
ever  afterwards  of  weak  mind,  neglected  to  treat  or  agree 
with  the  company  for  the  sale  or  conveyance  of  the  piece 
of  land  in  question.  They,  accordingly,  in  April  following, 
duly  served  on  him  another  notice  in  writing,  which  was 
also  under  the  hand  of  a  director,  to  the  effect  that  a  jury 
would  be  summoned  &c.,  according  to  the  provisions  of  the 
act,  to  inquire  and  assess,  and  give  a  verdict  for  the  sum 
of  money  to  be  paid  for  the  purchase  of  the  piece  of  land, 
and  for  the  damage.  In  pursuance  of  the  above  notice,  an 
inquisition  was  duly  taken  at  Leicester,  on  the  9th  April, 
1839,  when  the  jury  found  that  JE300  was  the  sum  to  be 
paid  by  the  company  to  Thomas  Oswin  for  the  purchase- 
money  of  the  land,  and  £140  by  way  of  compensation  for 
damage* 

Under  these  circumstances  the  company  took  possession 
of  the  land,  but,  before  the  purchase-money  was  paid,  and 
in  the  month  of  October,  1839,  Thomas  Oswin  died,  having 
by  his  will,  dated  in  September,  1835,  at  which  time  he 
was  of  sound  mind,  devised  and  bequeathed  as  follows  : — 
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''  I  giTe  and  bequeath  to  my  loving  wife  Mary  Oswin,  all        1844. 
my  money,  goods,  chattels,  estates,  and  eflfects,  of  what      midland 
nature  or  kind  soever,  and  wheresoever  the  same  may  be  ^  Countim 

•^  Railway  Co. 

found  at  the  time  of  my  decease,  for  the  natural  term  of  her  v. 

the  said  Mary  Oswin's  life ;  and  at  the  decease  of  my  said 
wife,  all  my  property  of  goods,  money,  chattels,  estate,  or 
eSSects  whatsoever,  to  be  equally  divided  between  all  my 
children  living  at  the  time  of  her  decease.''  And  the  tes- 
tator appointed  his  said  wife  Mary  Oswin  sole  executrix  of 
his  wilL 

The  testator  left  surviving  him  his  wife  Mary  Oswin 
and  two  children,  a  daughter  and  a  son,  both  of  whom 
were  infants.  Mary  Oswin  proved  the  will  in  the  Arch- 
deaconry CJourt  of  Leicester,  in  January,  1840. 

At  the  time  of  the  testator's  death,  the  land  in  question, 
together  with  other  land  of  the  testator,  was  mortgaged 
fiar  a  term  of  years  to  secure  j£230  and  interest. 

The  bill,  which  was  filed  against  the  executrix  and  the 
two  infants,  prayed  that  it  might  be  declared,  that,  upon 
payment  of  the  sum  of  £440  to  the  proper  parties,  the 
company  were  entitled  to  a  conveyance  of  the  land;  that 
the  company,  out  of  the  before-mentioned  sum,  might  be 
at  Uberty  to  pay  the  mortgagees  and  take  an  assignment 
of  the  term ;  that  the  rights  of  all  parties  interested  in  the 
reridue  of  that  sum  might  be  declared;  and  that,  upon 
payment  of  such  residue,  the  defendants,  or  some  or  one  of 
them,  might  be  decreed  to  convey  the  property  to  the 
phuntiffs,  the  infants  conveying  under  the  provisions  of  the 
itat.  11  Geo.  4  &  1  WM.  4,  c.  60. 

The  cause  now  came  on  for  hearing. 

Mr.  Jomet  Parker,  for  the  plaintiflF,  said,  that  since  the 
death  of  Oswin  the  company  could  not  complete  their  title 
to  the  land  under  the  act  of  Parliament,  and  therefore  that 
the  bill  was  necessary. 


OSWLN* 
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1844.  This  point  was  not  disputed  hj  the  defendants  and  was 

Midland     adjudged  in  favouT  of  the  plaintiffs  (a). 

Counties 
Railway  Co. 

^  _  With  reference  to  the  rights  of  parties  interested  in  the 

purchase-money^  a  question  was  then  argued  upon  the 
construction  of  the  will. 

Mr.  Glasse,  for  the  defendant  Mary  Oswin,  contended 
that  the  word  "  estates/'  though  associated  with  ''  goods, 
chattels^  and  effects/'  was  sufBcient  to  pass  the  real  estate : 
Wills  V.  Wills  (4),  Saumarez  v.  Saumarez  {c).  [The  Ftce- 
Chancellor  referred  to  Doe  d.  Wall  v.  Langlands  {d)  and  Roe 
d.  Helling  v.  Yeud  (e).] 

Mr.  Wray,  for  the  heir-at-law,  contended  that  the  word 
'^  estates  "  could  not  operate  to  pass  the  real  estate  of  the 
testator,  as  he  had  only  one  real  estate.  And  the  word 
*'  estate ''  in  the  latter  part  of  the  will  could  not  have  that 
effect,  inasmuch  as  it  was  coupled  with  words  applicable  to 
personalty  only :  Doe  d.  Bunny  y.  Root  (/),  Henderson  v. 
Farbridge  {jg),  Thomas  v.  Phelps  [h). 

The  Vice-chancellor. — It  lies  in  the  first  instance  upon 
those  who  say  that  the  real  estate  has  not  descended,  to  shew 
that  it  has  not  descended ;  but  when  they  produce  a  will, 
properly  executed  and  attested,  purporting  to  give  all  the 
testator's  money,  goods,  chattels,  estates,  and  effects,  the 
burthen  is  shifted,  and  it  lies  upon  those  who  say  that  the 


(a)  See  Midland  Counties  Rail-  2  Chit  558.   Jongsma  v.  Jongsma^ 

way  Co,  V.  Westcomb,  11  Sim.  57.  1  Cox,  362. 

(6)  1  Dr.  &  W.  444.  («)   2  N.  R,  214. 

(c)  4  Myl.  &  C.  331.  (/)  7  Taunt.  79. 

(d)  14  East,  370.  For  cases  (g)  1  Russ.  479. 
involving  the  word  *<  estates,"  see  (A)  4  Russ.  348. 
Fletcher  v.  Smiton,  2  T.  R.  656 ; 
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real  estate  is  not  included  in  the  will  to  shew  that  it  is  not        1844. 
induded.     I  apprehend^  that  in  this  case  the  burthen  is      midland 
shifted^  and  that  it  is  for  the  heir  to  shew  that  the  proper      Countiis 

Railway  Co* 

oonstruction  of  the  will  is  the  limited  construction  of  the 
general  words.     I  have  always  considered  that  the  rule  in 
these  cases  could  not  be  better  expressed  than  it  is  by  Lord 
Eldan  in  Church  v.  Mundy  (a)^  where  he  says^  ^^  I  am  strongly 
influenced  towards  the  opinion,  that  a  court  of  justice  is 
not  by  conjecture  to  take  out  of  the  effect  of  general  words 
property  which  those  words  are  always  considered  as  com- 
prehending.''   And  a  little  lower  down, — "  The  best  rule 
of  construction  is  that  which  takes  the  words  to  compre- 
hend a  subject  that  falls  within  their  usual  sense,  unless 
there  is  something  like  declaration  plain  to  the  contrary;  and 
sorely  that  is  the  safest  course,  where,  as  there  is  no  other 
tabject  to  which  they  can  be  applied,  the  testator  must,  if 
he  does  not  mean  that,  be  considered  as  haying  no  mean- 
ing.''    Now,  in  the  present  case,  all  the  words  are  general 
expressions.     The  word  ''  money  "  is  the  only  word  as  to 
which  the  propriety  of  that  description  might  be  doubtful; 
bnt  eren  that  word,  in  its  common  use  by  mankind,  is  more 
I  general  than  a  specific  expression.    The  next  considera- 
tion is,  that,  unless  the  realty  be  included  under  the  words 
^estate"  and ''  estates,"  those  words  are  mere  superfluities, 
for  the  words  '^  goods,  chattels,  and  effects  "  would  of  them- 
lelves  carry  the  personalty.     This  is  the  will  of  an  un- 
letmed  man,  and  I  think  that  I  should  act  against  the 
aoandest  rules  of  construction,  if  I  were  to  hold  the  general 
words  ''  estates  "  and  '*  estate  "  to  be  limited  by  the  other 
words.     I  must,  therefore,  hold,  that  the  real  estate  passes 
by  the  will. 

DtcLASEy  thAt,  secordiDg  to  the  true  conitniction  of  the  testator*!  will, 
tbe  real  estate  of  which  he  was  seised  at  the  time  of  the  date  and  execu- 
tMQ  of  his  will,  and  at  the  time  of  his  death,  passed  under  it,  if  the  same 

(a)  15  Ves.  406. 
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1844.  ^^  executed  and  attested  (a)  as  by  law  was  then  required  for  the  devise 

"^     V     "^  of  freeliold  estates,  and  declare  the  wife  and  children  trustees  for  the  com- 

MiDLAND  pany  of  the  real  estate,  but  without  prejudice  to  any  question  between  the 

Railway  Co.  ^^  ^^^  ^^®  mother  and  the  sister,  as  to  the  execution  and  attestation  of 

V.  the  will. 

OswiN. 


In  the  absence        Another  point  was  then  submitted  to  the  Court  by  con- 
daoi^^for  that   ^^^^  of  all  parties,  in  order  to  save  the  expense  of  a  peti- 

purpose,  the        ^Jqj^ 
effect  of  a  rail- 
way act  is  not 
to  alter  the 
course  of  de- 
Tolution  of 
property  with- 
out the  consent 
of  the  owner; 
and  therefore, 


Mr.  Glasse^  for  the  executrix,  submitted,  that,  under  the 
circumstances  of  the  case,  the  property  must  be  considered 
as  having  been  converted  into  personalty  from  the  moment 
of  the  delivery  of  the  verdict  of  the  jury.  He  referred  to 
the  44th  section  of  the  act.  He  also  cited  Ex  parte  Haw* 
kins  {b)  and  Salmon  y.  Randall  {c). 

The  Vice-chancellor. — ^My  present  impression  is, that, 
chase-money  is   upon  a  reasonable  construction  of  the  whole  act,  though 

to  be  con- 

sidered  as  real    there  are  no  words  precisely  and  clearly  applicable  to  the 
personal^tate.  ^^%  ^^  ^^  ^^ot  intended  to  change  the  nature  or  quality, 

in  point  of  devolution,  of  any  man's  property  who  was  in- 
capable of  consenting.  Consequently,  in  the  case  of  a  lu- 
natic, if  his  property  could  be  effectually  taken  from  him, 
it  could  not  be  so  taken  from  him  as  to  change  the  course 


if  a  companr, 
by  Tirtne  of 
their  act,  con- 
tract with  an 
incapacitated 
person  for  the 
orchase  of 
the  pur- 


porcni 
lands, 


(a)  The  Master  had  found  the 
will  to  be  duly  executed  and  at- 
tested, but  it  had  not  been  proved 
in  the  cause. 

(b)  In  Chan.,  M.  T.,  1843. 
(From  Mr.  Goldsmith's  note).  In 
that  case,  Henry  Hawkins  con- 
tracted to  sell  certain  freehold  pro- 
perty to  the  Corporation  of  Lon- 
don, under  the  London  Bridge  Im- 
provement Act;  but  died  before 


any  conveyance  was  executed.  The 
company  took  possession,  and  after 
Mr.  Hawkins's  death  paid  the  pur- 
chase-money into  the  Bank.  The 
question  was,  whether  the  money 
belonged  to  the  real  or  the  per- 
sonal representative  of  Hawkins, 
and  the  Vice- Chancellor  of  Eng- 
land held  that  it  went  to  the  latter, 
(c)  3  Myl.  &  Or.  439. 
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of  devolution.     No  one  disputed  the  proceedings  during         1844. 
Thomas  Oswin's  life,  and  1  think  that  I  may  take  the  pro-      Midland 
perty  as  bound  by  them,  but  not  so  bound  as  to  change  -oj^^^^^^^n 
that  course.  v. 

OSWIN. 


Thompson  t;.  Cooper.  Feb.  I7ih. 

IHIS  was  a  suit  instituted  by  a  creditor  on  behalf  of  Under  the 
himself  and  all  other  creditors  of  Samuel  Porter,  who  died  i^™1J^iJ  by^"^ 
intestate,  against  his  administrator,  for  an  account  of  the  crcd^^o"     , 

'  ^  ^  '  against  an  ad- 

personal  estate  of  the  intestate,  and  the  payment  of  his  miniatrator^ 

J  -  Heldt  upon  the 

debts.  authority  of 

The  defendant,  by  his  answer,  claimed  a  right  of  re-  j^net2Mj\. 
tainer,  in  respect  of  a  sum  due  to  him  on  his  own  account  ^  K.  387,  uiat 

',  ^      .  ,  the  Master  had 

as  a  creditor  of  the  intestate,  and  also  in  respect  of  a  sum  no  jurisdiction 
due  to  him  as  executor  of  James  Caven  (a),  who  was  a  ere-  repo^^upon  a 
ditor  of  the  intestate.  *i"«!^'^'*  f^ 

retainer,  the 

The  plaintiff,  without  amending  his  bill,  replied  to  the  claim  as  to 

...  which  had  been 

answer,  and  obtained  at  the  hearing  the  common  decree,  set  up  by  the 
directing  the  accounts  to  be  taken  in  the  usual  way,  and  hu^answer^ut 
the  assets  to  be  applied  in  a  due  course  of  administration  was  disputed  by 

*  *^  the  plaintiff. 

in  payment  of  the  intestate's  debts ;  the  decree  contained 
a  direction  that  the  parties  should  produce  on  oath  all 
books,  &c.  in  their  custody  relating  to  the  matters  afore- 
laid,  and  were  to  be  examined  on  interrogatories  as  the 
Master  should  direct ;  with  liberty  to  the  Master  to  state 
ipecial  circumstances. 

Upon  taking  the  accounts  before  the  Master,  the  de- 
fendant, in  his  discharge,  credited  himself  with  the  amount 
of  the  sums  in  respect  of  which  he  claimed  a  right  of  re- 
tainer.    The  plaintiff  then,  with  a  view  to  prove  that  the 


(a)  See  poMt^  p.  85. 
TOL.  I.  O  C.  C.  C. 
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1844.  dcftpdant  bad  entared  into  m  aeniCMiettt  to  write  hk  right 
of  letriner,  inaitted  that  the  defendant  shonld  be  directed 
to  pit>diice  certain  docoments,  (not  mentioned  in  the  sche- 
dule to  hia  answer),  and  also  to  submit  to  a  vM  voce  exa- 
mination. The  Master  was  oi  opinion,  that  he  had  no 
power,  nnder  the  decree,  to  enter  into  the  qnestion  of  re- 
tainer in  this  form;  bnt,  npon  the  ground  that  he  had 
liberty  nnder  the  decree  to  state  special  drcnmstances,  he 
gave  the  phuntiff  leare  to  bring  in  a  state  of  facts,  and  to 
exhibit  interrc^tories  for  the  examination  of  the  defend- 
ant on  the  subject.  The  phdntiff  accordingly  (the  Master 
haying  in  the  meantime  allowed  the  discharge)  exhibited 
sereral  special  interrogatories  for  the  defendant's  exami- 
nation, four  of  which  were  allowed  by  the  Master. 

The  interrogatories  were  addressed  to  the  questions, 
whether  the  defendant  had  or  had  not  applied  for,  and 
obtained,  letters  of  administration  of  the  estate  and  effects 
of  the  intestate,  at  the  request,  or  with  the  consent,  of  the 
creditors  of  the  intestate,  for  the  general  behoof  of  all  the 
creditors;  whether  or  not,  at  or  before  the  time  of  his  ap- 
plying for  or  obtaining  such  letters  of  administration,  he 
had  any  correspondence  or  communication  with  the  credi- 
tors, or  with  the  father  and  brother  of  the  intestate,  in  re- 
lation to  his  applying  for  or  obtaining  such  letters  of  admi- 
nistration for  the  general  benefit  or  behoof  of  the  creditors; 
whether  or  not,  previously  to  his  applying  for  or  obtain- 
ing such  letters  of  administration,  he  had  any  arrange- 
ment or  agreement  with  the  creditors,  or  the  other  persons 
named,  as  to  the  distribution  of  the  intestate's  estate;  and 
whether  or  not,  and  when,  it  had  been  agreed  and  ar- 
ranged between  himself  and  the  creditors  and  other  per- 
sons, that  the  estate  and  effects  of  the  intestate  should  be 
divided  or  distributed  among  the  creditors  rateably  and  in 
proportion  to  their  several  and  respective  debts  or  demands, 
without  any  preference  or  retainer,  by  or  on  the  part  of 
himself  or  any  other  creditor. 
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To  the  certificate  of  the  Master,  allowing  these  interro-         1844. 
gatories,  the  defcDdant  took  an  exception,  and  now —  Thompson 


Mr.  Pryor,  in  support  of  the  exception,  cited  Spicer  v. 
James  {a),  Moore  "9.  Longford  {b),  and  Hopkinson  v.  Bag^ 
9ter{c).  [The  Vice'ChanceUor. — It  is  not,  I  think,  the 
usual  course  to  firame  an  interrogatory  for  the  production 
of  documents.  The  defendant  can  be  required  to  state,  by 
affidavit,  what  documents  are  in  his  possession.] 

Mr.  Ruesett  and  Mr.  Shebbeare,  contrij  contended,  that 
this  was  a  case  in  which  an  interrogatory  as  to  the  docu- 
ments in  possession  of  the  party  was  right,  more  especially 
as  the  plaintiff's  knowledge  of  the  existence  of  such  docu- 
ments was  acquired  since  the  parties  had  been  in  the  Mas- 
ter's Office,  no  trace  of  such  documents  appearing  in  the 
defendant's  answer.  In  support  of  the  interrogatories  ge- 
nerally, they  relied  on  the  fact,  that  under  the  decree  the 
Master  had  liberty  to  state  special  circumstances,  which 
did  not  appear  to  have  been  the  case  in  Spicer  v.  James, 

Upon  the  Vtce-Chancellor  inquiring  of  the  defendant's 
counsel^  whether  the  Master  intended  to  review  his  allow- 
ance of  the  defendant's  discharge,  the  answer  given  was  in 
the  negative. 

The  Vice-Chancellor. — ^The  question  is  not,  whether 
the  defendant  shall  be  allowed  to  pass  through  and  out  of 
this  case  without  an  investigation  of  the  subject-matter  of 
His  discharge,  but  whether  these  interrogatories,  in  the  form 
in  which  they  now  stand,  ought  to  be  allowed.  It  is  probable 
that  the  decree  in  the  case  of  Spicer  v.  James  did  not  con- 
tain any  direction  to  report  any  circumstances  specially; 
but  I  must  suppose  that  it  did  contain  a  direction  to  make 

(t)  2  MyL  &  K.  3S7.        (6)  6  Sim.  323.        (e)  1  Y.  &  C.  C.  C.  13. 

o2 
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IMi.  to  the  fmgtien  all  jvst  aDommco,  and  I  do  not  eonsider 
myself  act  libcrtj  to  act  in  cootradictioa  to  that  case.  It 
aeems  to  me  to  bear  eoosdoablj  npon  the  present ;  but 
eren  if  it  does  not,  the  object  of  these  interrogatories  is, 
in  snbstance,  to  take  awaj  from  the  defendant  the  right 
of  retainer  claimed  bj-  him.  That  right  al  retainer  has, 
hofwewer,  been  conceded  to  him  bj  the  Master's  aUow- 
ance  of  the  discharge  allowed  on  the  8th  December,  1843; 
whereas  the  present  interrogatories,  on  which  the  Master 
cannot  act  except  by  reviewing  and  altering  that  dischaige, 
were  not  aUowed  nntfl  after  that  time,  fior  the  Master's 
certificate  allowing  the  interrogatories  is  dated  the  17th  of 
January,  1844.  It  has  been  stated  to  me  at  the  bar,  and 
not  contradicted,  that  the  Master  has  dedared  lusintenticm 
not  to  review  the  disdiarge.  In  this  state  rf  circnmstances» 
it  appears  to  me,  that,  to  enter  into  an  inqoiiy  as  to  colla- 
teral Cuts,  tar  the  purpose  ot  informing  the  Court  €i  a  cer- 
tain matter,  was  an  act  exceeding  the  Master's  functions. 
I  regret  that  I  am  compelled  to  come  to  that  oondusion,  as 
possibly  it  would  hare  been  a  conyenient  mode  of  obtaining 
information  which  probably  must  come  out  at  some  stage 
ot  the  cause.  The  defendant,  however,  is  entitled  to  take 
the  opinion  of  the  Court  whether  these  interrogatories  are 
r^ular  or  irregular,  and  I  am  ot  opinion,  both  upon  prin- 
ciple and  authority,  that  they  are  irregular;  that  is  to  say, 
they  are  either  wholly  wrong,  or  contain  too  much. 

Exception  allowed. 


The  plaintiff  afterwards  presented  a  petition  (supported 
by  affidavit)  setting  out  a  correspondence  between  the  de- 
fendant's attorney  and  the  father  ot  the  intestate,  from 
which  it  appeared  to  have  been  arranged  that  the  fiither 
should  give  up  administration  of  his  son's  effects  to  the 
defendant  and  James  Caven,  deceased,  "  tor  the  interest  of 
his"  (the  intestate's)  ^'creditors  in  general,"  &c.,  and  stat- 


V. 
COOPXR. 
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ing  that  the  plaintiff  was  not  aware  of  the  correspondence         1844. 
until  after  the  decree  had  been  made  in  this  suit.  Thompson 

The  petition  prayed  for  an  inquiry  as  to  the  alleged 
agreement  for  retainer,  an  inquiry  as  to  all  balances  which 
at  any  time  or  times  might  have  been  in  the  defendant's 
hands,  an  account  of  the  intestate's  estate,  for  liberty  to 
examine  the  defendant  vivd  voce,  &c.,  and  for  general  relief. 

The  Vice-chancellor  considered  himself  bound  by 
the  authority  of  Spicer  v.  James  to  hold  that  the  question 
raised  by  the  petition  could  not  be  entered  into  before  the 
Master  under  the  common  decree  in  a  creditors'  suit. 
The  petition,  therefore,  must  be  dismissed  without  costs,  or 
the  petitioner  might  have  liberty  to  present  a  petition  of 
re-hearing  (a),  in  which  case  the  present  petition  might 
itand  over  and  be  heard  with  it. 


The  Master  afterwards  made  his  report,  from  which  it     July  9ih. 
appeared  that  he  had  disallowed  the  retainer  in  respect  of  The  personal 

lepresentaitiTe 

both  debts.     Upon  the  argument  of  exceptions  taken  to  of  A.  has  a 
his  report  by  the  defendant,  Sinc/in^pect 

of  a  tam  dae 

Mr.  Koe  and  Mr.  Pryor,  in  support  of  the  exceptions,  j^/,  cBtMtt  as 
cited  Burnet  v.  Dixe  (*),  as  shewing  that  the  claim  of  re-  ESitSJl'^^B" 
tainer  in  respect  of  the  debt  due  to  Caven  was  maintain- 
able. 

Mr.  Russell  and  Mr.  Shebbeare,  contri,  contended,  that 
the  retainer  in  respect  of  that  debt  could  not  be  allowed; 
because  Caven  survived  the  intestate,  and  might  have  en- 
forced the  debt  himself. 

(a)  See  Shipbrooke  v.  Hinchm'  land  v.  Liitlewood^  1  Beav.  527. 
Irwfk,  13  Ves.  394 ;  Brookfield  v.  (b)  1  Roll.  Abr.  922 ;  2  Brownl. 

BradUy,  2  S.  &  S.  64  ;  Le  Grand  50.    See  Plumer  v.  Marchant,  3 

▼.  WluUk§ad^  1  Rust.  309 ;  Oar-  Burr.  1380. 
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1844.  The  yicE-CBANCBLi/>m  said,  thmt  he  thought,  both  on 

THOMPtoir  pnnciple  and  authority,  the  retainer  mnst  be  allowed  in 

«•  respect  of  both  sums. 

COOPM.  ^ 

Jtd^  lOtk. 


Feb.  23rd.  ReaD  r.  WiLLIS. 

Beooat  of        MaBT  FISHEB,  by  her  will,  gave  the  sun  of  £1000,  of 

S^^^'  ^^^^  ^e  ^^  ^^^  ^^^ <>f  disposal  under  the  will  of  her 
r^^J^JJJ^y  husband,  to  her  cousin  Ann  Sumpter,  or  whatever  her  name 
gotten  of  her      might  be  at  the  time  of  her,  the  testatrix's,  decease :  and 

|j_j_      AS 

beiiig  unmarl'  she  also  gave  and  bequeathed  to  the  aforesaid  Ann  Sumpter, 
dntfaofi^  and  to  the  children  that  might  be  lawfully  begotten  of  her 
testatrix,  takes  body,  jElOOO,  upou  condition  that  the  said  Ann  Sumpter, 
lohiteiy.  or  whatever  her  name  might  be  at  the  time  of  her,  the  tes- 

tatrix's, decease,  should  pay  7s.  per  week  out  of  the  interest 
of  it  to  testatrix's  brother,  John  Wright,  during  his  life, 
and  £o  a  year  to  Ann  Richardson  when  she  should  be  past 
getting  her  living. 

At  the  time  of  the  death  of  the  testatrix,  Ann  Sumpter 
was  unmarried :  she  afterwards  married,  and  had  children, 
who  were  made  parties  to  the  suit. 

The  question  was,  what  interest  Ann  Sumpter  took  in 
the  second-mentioned  £1000. 

Mr.  Russell  and  Mr.  Shebbeare,  for  the  plaintiffs. 

Mr.  fUgram  and  Mr.  fVard,  for  the  defendants,  the 
children,  relied  on  Morse  v.  Morse  (a)  and  Crawford  v. 
Trotter  {b). 

Mr.  Swanston,  for  the  trustees. 

(a)  2  Sim.  485.  (b)  4  Madd.  361. 
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fVUd*$  €096  (a)  and  Vaughan  y.  MaryuU  of  ffea^ord  (6) 
were  mentioned* 

• 

The  Yics-Chancsllob.— Ithink,  thati  as  Ann  Sumpter 
never  maarried  till  after  the  death  of  Marj  Fisher^  she  took 
in  abaolnte  interest  in  the  second  iSlOOO. 


1844. 


(a)  6  Rep.  16.  Bequettof  per- 
fonalty  to  A.  and  his  children ;  see 
Cook  Y.  Cook,  2  Vern.  545 ;  and  see 
2  Atk.  221;  1  P.  W.  665 ;  Pyne  v. 
Frrnnklin,  5 Sim.  458;  De  WiUe ▼. 
Dt  WUU,  11  Sim.  41;  French  r. 
Frtneh^  Id. 257.  Devise  to  A.  for 
life,  and  ^  after  his  death  "  to  his 
children ;  Ginger  v.  White,  WiUes, 


348.  Djdng  **  widiout  children/' 
Hughet  v.  Sayer,  1  P.  W.  534 ; 
"  without  having'*  children,  Bell  v. 
Phyn,  7  Ves.  459 ;  Wall  v.  Tom- 
Imson,  16  Yes.  413;  Weakley  d. 
JCmghi  y.  Rugg,  7  T.  K.  322  iJSUme 
V.  Maule,  2  Sijn.  490. 
(b)  10  Sim.  639. 


Howard  v.  Conway. 

JjT  articles  dated  in  November^  1784,  and  made  in  con- 
templation of  the  marriage  of  John  Conway  Conway  with 
M axy  Elisabeth  Lloyd^  reciting  that,  under  the  will  of  her 
&ther,  Mary  Elizabeth  Lloyd  was  entitled  to  a  certain 
finrtnne,  bnt  that,  by  reason  of  her  father's  debts,  it  would 
be  much  diminished,  and  probably  not  exceed  £2000,  it 
was  witnessed,  that,  in  consideration  of  the  manriage  &c., 
John  Conway  Conway  covenanted,  in  case  the  marriage 
took  effect,  to  settle  certain  lands  to  the  use  of  himself  for 
life,  and  then  to  the  use  that  the  intended  wife  should 
receive  a  jointure  of  £150  out  of  the  premises,  with  re- 
nsinder  to  the  use  of  the  first  son  of  the  marriage  in  tail, 
wiUi  remaindera  ov^.  Then  followed  clauses  for  the  dimi- 
aatioQ  of  the  jointure  in  case  there  were  younger  children, 


Feb.  27th. 

Derise  of 
estates  to  A. 
upon  condition 
that  A.  should 
release,  in 
favour  of  her 
brother  B.,  all 
A.'s  interest  in 
£1000 

'*  charged  upon 
certain  es- 
tates, limited 
by  the  marriage 
settlement"  of 
the  father  and 
mother  of  A. 
and  B ;  the 
sum  of  i^lOOO 
was  compre- 
hended in  the 
settlement, 
and  A.  took  an 
interest  in  it, 
but  it  was  not 
charged  on  any 
estates : — Held, 
nevertbdess,  that  it  was  the  sum  referred  to  in  the  will. 
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TyimtT   mifimiL  mL  wfe.  toK:  &   «biil  k  "a^  TiiPTniirJ 
irijer  r  iiiTaiie  'Wrmir  XLjcessiisL  x  -^wmifT  wtTmoLixSMB 
jsnixst  w  "te  XJUugA  ie  Imi  »*Tlirnff!!n:L  idol 
"Uif^   siuKifL  jmr  £11111.  SKC   t*^i"T'  3ini<  -as 

TK    le    wiiiniiaiBt  TT  ..    r.    r.uuvcu*.  3L  ^iTJUC  Its 


iHTTfT  wmnir  is 


11  nut  wTiim^  bL  HiiL  ifta*  ^aca.  :aui£  ani  znuom;. 
~iuai  smi  Tartar  sii:*i  sio^  or  jnir  sol.  h:  sea. 
"zmtsu.  mu  JL  sua.  isrsi  saairs^  miL  jiniiiu.'Siiii&  nwiinfr 
mu.  •him.  B^  "fm  «ul  T.  I.  Ziaswatr  wnatL  if  iest  'ir  vut 
lonmiir  mil.  jl  nsmit'  jc  sd^  snca.  npuuicjusic. 
nut  nnmi^^  ftust  dniii  snL  rrnigngi  n&er  'Sdbl  bdl 
sxcn.  rules'  ir  mif  sm.  ^aaadr:  siate  sad  mmcR  jumbl  if 
HHTR  -una  11112.  mil  x  inr  me.  "fnnr  -viniilv^  :xi  ma.  me 
^niifi.  -at:  msMUSL  ii  ie  iwd  JoiL  laynuii!  "ro  nca.  vrihiif  jod 
«*nifiriMrt  :e^QiBEST3»iF  iriusL  mii  .k  tae^^  anmiiL  "--•""  'lae 
iss  IE  ..wiULv^iiiis  719C&  jpiiii  SIC2I  JKotat:  Jt  iur^uwipnig 
iK*:vf*szL  ir  jnmni^  taism  x^'iiecesii  jaanmuai.  ami  jk^ 
"iie  .T*^ime  if  -iie  sui  jas*msu  adsr  ieshurszmc  tae  sui 
«mL  IE  ^niM}.  "zi  isF  :tie  ^ame  "H  tiiii  sui  4.  C.  Conciisr. 


ht  "He  Tiar^agff  miy .  aomeir.  1  iMiiiytriiF.  ^mammo.  Bes 
iBfrira,.  mu  .1  sm^  Bieii|imniL,  T\^  .imMtunrmr  MOBjaei 
"iwaiTT-TiiB  in  'ie  -rear  iJil-k 

lawfsr  '^fsKkA  in  jer  isr  diac:  junimie.  iiiar  .eciciug  raac  bjr 
irtne  if  ;er*anii  -Tufimp^i^^.  ^ji^  f|2ii£  'jower  tu  apnfiaic  t^^ 
ixuiiniipa  ^icdety  if  oie  ieehuid  jnd  leaifeaiikL  propisDr 
srauanect  hl  die  —■w**  Knedaie  :d  bar  will*  and  ^^^m^  i&e 
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was  entitled  for  life  under  the  will  of  her  mother^  Dorothea         1844. 
Lloyd^  to  certain  lands  in  Lower  Soughton^  &c.  for  life,      Howard 
with  remainder  to  her  son  and  daughter,  their  heirs  and  ^- 

assigns,  in  equal  shares ;  and  reciting  that,  in  and  by  her 
marriage  articles,  her  said  daughter  Susanna  Benedicta  was 
entitled  to  the  sum  of  £1000  charged  upon  certain  estates 
therein  limited,  she,  the  said  Mary  Elizabeth  Conway,  in 
pursuance  and  exercise  of  the  said  power,  &c.,  did  thereby 
appoint  and  devise  all  that  her  undivided  moiety  of  the 
property  contained  in  the  schedule  unto  her  husband  the 
said  John  Conway  Conway,  and  his  assigns,  for  his  life; 
and  from  and  after  his  decease,  she  directed,  limited,  and 
appointed,  gave,  devised,  and  bequeathed,  (on  that  express 
condition,  nevertheless,  that  her  said  daughter  Susanna 
Benedicta,  her  heirs,  executors,  administrators,  and  as- 
signs, relinquished,  exonerated,  and  released  in  favour  of 
her  said  son  Benjamin  Conway,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  all  and  every,  or  other,  right, 
title,  and  claim  whatsoever  of,  in,  and  to  the  devise  or  be- 
quest of  her  said  late  grandmother,  the  said  Dorothea 
Lloyd,  to  her  the  said  testatrix's  said  daughter  in  the 
aforesaid  lands  in  Lower  Soughton,  &c.,  and  also  in  and  to 
the  aforesaid  charge  of  £1000,  and  every  part  of  the  same 
respectively),  all  that  her  said  one  undivided  moiety  or 
equal  half  part  or  share  of  and  in  the  property  contained 
in  the  schedule  unto  Holland  Griffith  and  Henry  Jones 
and  their  heirs,  to  the  use  of  her  said  daughter  Susanna 
Benedicta,  and  her  assigns,  for  her  life,  with  remainder  to 
the  use  of  the  first  and  other  sons  of  Susanna  Benedicta 
successively  in  tail,  with  divers  remainders  over. 

Mrs.  Conway  died  soon  after  the  date  of  her  will,  leav- 
ing her  husband,  son,  and  daughter  surviving  her. 

Mr.  Conway,  the  father,  received  upwards  of  £1000  in 
respect  of  his  wife's  fortune,  but  did  not  invest  £1000  on 
the  trusts  of  the  settlement,  and  died  in  1836,  leaving  his 


i)aiidli]t 


^3fUL  sm 


lUL  ntpngcBEzc  lae  msm  if  j£1000  oei  of 
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£1000  out  of  the  fiunily,  as  thinking  her  already  snffici-  1844. 
ently  portioned^  but  considering  it  to  be  a  charge  on  the 
estate  of  the  testatrix's  son^  directs  that  the  daughter  shall 
release  in  favour  of  the  brother.  It  would  be  an  erroneous 
construction  of  the  will^  to  say,  that  the  circumstance  of 
its  being  a  charge  on  the  estate  was  conditional  to  the 
gift  She  meant  the  son's  estate  to  be  benefited  at  the 
daughter's  expense ;  &om  what  source  is  immaterial.  She 
meant  the  J61000,  given  to  the  daughter  by  the  settlement, 
to  go  to  the  brother.  She  has  not  said  it  accurately,  but 
ihe  has  said  it  sufficiently. 

Declare,  that,  bj  the  sum  of  £1000  described  in  the  will  of  Mary 
Elizabeth  Coo  way  as  "  the  sum  of  £1000  charged  upon  certain  estates 
therein  limited,"  was  meant  an4  intended  the  sum  of  £1000  the  trusts 
vliereof  were  declared  by  the  articles  of  November  22nd,  1784,  in  the 
pkadings  mentioned. 


WhITMORE  0.  OXBORROW.  JonASih. 

After  the  decree  in  this  suit  (a),  both  the  plaintiff  and  Assignees  of  a 

^  bankrupt 

the  defendant  became  bankrupt.    The  assignees  of  the  plaintiff  (who 
latter  were  brought  before  the  Court  by  supplemental  bankmpt  Jter 

IjJU^  decree)  were 

pat  to  their 

A  motion  was  now  made^  in  the  original  and  supple*  eieetion  to  pro- 

•       •  1  /»i'i/»i  1  oeed  in  the  snit 

Okental  suits,  on  the  part  oi  the  defendants,  the  assignees  in  the  name  of 
of  Mrs.  Oxborrow,  that  the  aadgnees  of  the  plaintiff  might  ^a  k^^!!dt 
within  a  fortnight  after  notice  of  the  moticm  file  a  supple-  of  their  so 

eiectmi^f  the 

me&tal  bill,  in  the  nature  of  a  bill  of  revivor,  against  the  proceedings 
defendants,  the  assignees;  or  that  the  suit  might  be  dis-  berti^imtil 
mitted  against  them  with  costs.  further  order. 

Mr.  Swanston,  for  the  motion. 


(a)  See  2  Y.  &  C.  C.  C.  13. 
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1844.  Mr.  Terrell,  contri,  contended^  that  the  motion^  after 

Whitmor*     decree,  was  irregular. 


OXBOBAOW. 


The  Vice-chancellor  made  the  following  order : — 


Let  the  assignees  of  the  plaintiff  elect  within  ten  days  from  this  time, 
whether  they  will  prosecute  this  suit  in  the  name  of  the  bankrupt  plaintiff*, 
and  let  them  give  notice  of  such  election  to  the  defendants ;  and  if  they 
shall  so  elect,  let  them  be  at  liberty  to  carry  on  this  suit,  and  prosecute  the 
same  in  the  name  of  the  plaintiff;  but  if  they  shall  not  so  elect,  let  all 
further  proceedings  in  this  suit  be  stayed  until  further  order :  and  in  case 
they  shall  elect  to  prosecute  this  suit  as  aforesaid,  then  let  them  indemnify 
the  plaintiff  against  all  future  costs  in  the  suit.  Reserve  the  costs  of  this 
application. 


The  assignees  of  the  plaintiff  gave  notice  that  they  would 
prosecute  the  suit. 


Feb.  17  th. 


A  married  wo- 
man can  waive 
her  eqaitable 
right  to  a  set- 
tlement oat  of  a 
fimd  in  Court, 
to  which  she 
has  been  de- 
eland  entitled, 
although  the 
dear  amoont 
payable  in  re- 
spect of  sodi 
fond  has  not 
been  ascer- 
tained. 


BofiERT  Packer  and  Sarah  his  Wife  v.  William  Packer 

and  Another. 

JLN  this  case^  the  female  plaintiff  was  the  administratrix, 
and  had  been  reported  by  the  Master  to  be  the  sole  next  of 
kin  of  the  intestate^  Margaret  Abondio^  for  the  administra- 
tion of  whose  estate  the  suit  was  instituted. 

The  cause  was  heard  in  Hilary  Term^  1844^  on  farther 
directions,  when  the  Court  ordered  the  costs  of  the  defend- 
ants to  be  taxed,  and  paid  out  of  the  clear  residuary  fund 
in  Court,  consisting  of  714/.  l\s.  cash,  and  the  surplus  of 
that  fund  to  be  paid  to  the  plaintiffs. 

This  order  was  stopped  in  the  Registrar's  Office,  because 
Mrs.  Packer  had  not  been  examined  in  Court  for  the  pur- 
pose of  waiving  her  right  to  a  settlement. 

The  plaintiffs  now  presented  their  petition  for  payment 
of  the  fund,  according  to  the  decree,  minus  the  costs  thereby 
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ordered  to  be  taxed.    No  taxation  of  those  costs  had  been        1844. 
made ;  and,  consequently,  the  sum  eventually  payable  to 
the  plaintiffs,  under  the  decree,  was  still  unascertained. 

Mr.  Prendergast  having  opened  the  petition. 

The  Vice-chancellor  intimated  a  doubt,  whether  he 
ooold  proceed  to  take  the  consent  of  the  female  plaintiff  to 
the  order  prayed,  while  the  amount  of  money  to  be  affected 
by  it  continued  uncertain.  But,  after  communication  with 
the  Registrar,  his  Honor  took  Mrs.  Packer's  consent,  and 
made  the  order  in  the  terms  of  the  prayer  of  the  petition, 
for  payment  of  the  money  to  both  the  petitioners. 


PyLER  v.  PyLER.  Feb.  2Aih. 

1  HIS  was  a  creditors'  suit.  The  decree  on  the  hearing  of  Decretal  order 
the  cause  was  made  in  August,  1840.  The  Master  made  intonSt^CTe- 
kis  report,  stating  in  a  schedule  the  names  of  the  creditors  ^*I?"  *^*: 

*  *-'  rally  canDOt 

who  had  proved  their  debts  before  him.     Some  of  these  be  varied  by 

creditors  had  proved  their  debts  before  the  orders  of  Au-  paymenf  of 

gust,  1841,  came  into  operation.     By  the  decree  made  on  J^Sl^cwiu'" 

further  directions  in  August,  1843,  it  was  ordered,  that  the  ^rs,  withoat 

re-hearing. 

icheduled  creditors  generally  should  receive  payment  of 
their  debts  and  interest. 

An  application  was  now  made  by  petition  to  vary  the 
decree  made  on  further  directions,  by  inserting  therein  a 
deckration,  that  such  creditors  only  (whose  debts  did  not 
cmy  interest)  as  had  come  in  and  established  their  debts 
liace  the  general  orders  of  August,  1841,  came  into  ope- 
ttion^  should  be  entitled  to  interest. 


Mr.  R.  W.  E.  Foriter,  in  support  of  the  petition. 
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1844.  Mr.  Wigram^  contri,  contended,  first,  that  the  variation 

could  not  be  made  without  a  rehearing;  secondly,  that  the 
creditors  were  entitled  to  the  interest,  under  the  46th  Order 
of  August,  1841. 

Mr.  Forster  in  reply,  upon  the  last  point,  cited  Trail  v. 
Kibblewhite  (a),  in  which,  he  said,  the  Vice'ChanceUor  of 
England  had  decided,  that  creditors  who  had  taken  in  their 
claims  before  the  Master  before  the  46th  Order  came  into 
operation,  though  they  might  not  have  established  their 
debts  until  afterwards,  were  not  within  the  terms  of  that 
order. 

The  Yice-Chancellob  said,  that,  without  giving  any 
opinion  on  the  second  point,  he  was  not  satisfied  that  this 
was  a  proper  cause  for  varying  the  decretal  order  in  the 
matter  complained  of,  without  a  petition  of  rehearing.  The 
petition  must  be  dismissed,  but  he  should  allow  the  costs 
of  the  application  to  be  costs  in  the  cause,  and  give  no  costs 
to  the  respondents. 

By  consent,  an  order  was  afterwards  taken,  according  to 
the  prayer  of  the  petition. 

(a)  11  Law.  Journ.,  N.  S.,  248,  Cban. 


Feh.2^th.  Saint  Eatherine  Dock  Company  v.  Mantzgu. 

It  is  not  neoes-  JyLB.  RUSSELL  and  Mr.  Har grave,  for  the  plaintiffs, 

tury  tluit  the 

answer  of  a  movcd,  that  the  answer  of  the  defendant,  a  Moorish  Jew, 
^«^be  in  his  ^^^^  ^^  taken  oflf  the  file.  The  grounds  of  the  application 
own  language,    inhere, — first,  that  the  answer  was  in  the  English  language, 

with  which  the  defendant  was  unacquainted,  and  that  he 


CASKS   IN  CHANCCBT. 


95 


knew  the  contents  of  the  answer  only  by  means  of  an  inter- 
preter; whereas^  npon  the  authorities^  the  answer  ought  to 
hare  been  in  the  defendant's  own  language^  with  a  sworn  in- 
terpretation:  HindePr.  228;  fVy.  Pr.  Reg.  18;  Harrison 
Ch.  Pr.  (erf.  Newland)  175;  Fowl.  Esc.  Pr.  428,  430;  2 
Dan,  Ch.  Pr.  279 ;  1  Smith  Ch.  Pr.  265 ;  Simmonds  v.  Du 
Barri  (a),  Lord  Bebnore  v.  Anderson  {b).  Secondly,  that 
there  ought  to  hare  been  an  order  made  upon  motion  for 
an  interpreter,  and  he  ought  to  have  been  sworn  before  he 
interpreted  the  answer  to  the  defendant,  which  had  not 
been  done  here :  2  Dan.  Ch.  Pr.  484 ;  2  Swanst.  261,  n. ; 
Anon,  (c)  Thirdly,  that  the  signature  of  the  defendant 
(]kGllop  Mantzgtt)  to  the  answer  did  not  correspond  with 
his  name  (Mogluf  Mantzgu)  as  stated  in  the  body  of  the 
answer  and  in  the  bill,  and  that  the  signature  itself  was  in 
some  instances  varied ;  there  would,  therefore,  be  no  proof 
of  the  identity  of  the  party :  Rex  y.  Morris  (d).  Tinker  v. 
Cwmngham  {e).  Fourthly,  that  the  jurat  was  insufficient, 
u  it  did  not  shew  that  the  interrogatories  of  the  bill  had 
been  interpreted,  that  the  answer  filed  was  in  the  same 
state  as  when  interpreted,  or  that  the  plaintiff^s  clerk  in 
Court  was  present  when  it  was  sworn. 


1844. 


St. 

Kathbhinb 

Dock  Co. 

0. 

Mantzou. 


I^e  jurat  was  in  the  following  form : — *^  Sworn  at  the 
Record  and  Writ  Clerk's  Office,  Chancery-lane,  in  the  county 
of  Middlesex,  by  the  defendant,  Mogluf  Mantzgue,  by  the 
interpretation  of  Benetto  Cohen,  the  said  interpreter  being 
first  sworn,  that  he  had  truly,  distinctly,  and  audibly  inter- 
preted the  contents  of  this  answer  to  the  defendant,  and 
that  he  will  truly  interpret  the  oath  about  to  be  adminir 
itered  to  him  this  4th  day  of  December,  1843,  before  me — 
Seth  Charles  Ward.'' 

Mr.  Berrey,  the  Clerk  of  Records  and  Writs,  being  exar 


(a)  3  Bro.  C.  C.  263. 

(h)  4  Bro.  C.  C.  90;   2  Cox, 


(c)  1  Vera.  263. 
{d)  2  Burr.  1189. 
(#)  7  Jariit,  1080. 
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St. 

Katherinb 

Dock  Co. 

9, 

Mantxou. 


mined  upon  the  present  motion^  said^  that  it  was  not  the 
practice  to  take  a  foreigner's  answer  in  his  own  language. 

Mr.  Wiffram  and  Mr.  Hardy,  for  the* defendant^  were 
stopped  by  the  Court. 


The  Vice-Chancbllob. — ^With  regard  to  the  objection 
as  to  the  signature,  considering  the  country  and  nation  of 
the  defendant,  I  think  his  signature  ought  to  be  held  suf- 
ficient. 

With  regard  to  the  language  of  the  answer,  I  am  not 
aware  of  the  existence  of  any  rule  that  a  foreigner,  however 
ignorant  of  the  English  language,  is  bound  to  put  an  an- 
swer on  the  file  in  his  own  language.  If  such  a  rule  does 
not  exist,  this  answer,  as  far  as  the  language  goes,  is  cor- 
rect, and  the  question  is  confined  to  the  sufficiency  of  the 
jurat. 

Observations  have  been  made  as  to  the  interpreter.  He 
may  have  been  unfit,  improper,  not  trustworthy;  but  that 
is  only  a  hypothetical  case.  No  such  case  is  before  me,  and 
I  am  not  to  assume  that  he  was  an  incompetent  or  igno- 
rant person.  It  is  then  said  (and  several  very  sensible  ob- 
servations have  been  made  on  this  part  of  the  case)  that  the 
jurat  is  insufficient  in  respect  of  certain  guards  which  might 
and  ought  to  be  put  on  the  conscience  of  the  defendant ; 
remarks  have  also  been  made  upon  the  legal  consequences 
which  might  result  from  this  alleged  defect;  and  it  does 
appear  to  me,  that,  if  the  jurat  were  now  to  be  framed  for 
the  first  time,  an  alteration  for  the  better  might  possibly 
be  made;  but  I  find,  that,  in  the  year  1791,  a  similar  case 
occurred,  and  the  jurat  which  was  used  for  one  of  the  de- 
fendants was  not  substantially  different  from  the  present. 
There,  indeed,  the  words  were,  "  through  the  interpreta- 
tion,'* and  here  ''4y  the  interpretation;''  but  these  are  the 
same  thing.  I  believe,  that  in  1791  the  business  in  the 
Six  Clerks'  Office  was  conducted  under  the  guidance  of 
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persons  well  versed  in  the  forms  of  the  Court.  The  jurats 
of  that  year  are  stated  by  Mr.  Berrey  to  be  in  the  hand- 
writing of  Mr.  Curson^  an  experienced  officer^  who  had 
been  thirty  years  in  the  office  at  that  period ;  and  the  an- 
swer was  taken  before  a  most  experienced  member  of  the 
bar^  Mr.  Walker^  who,  at  that  time,  was  Accountant-Ge- 
neral  or  a  Master  in  Chancery.  It  appears  to  me,  there- 
fore,  upon  every  rational  probability,  that  the  proceeding 
in  that  case  was  consistent  with  the  practice  and  rules  of 
the  Court ;  in  addition  to  which,  we  have  the  testimony 
of  an  experienced  officer,  who  states,  that,  in  his  opinion, 
it  was  according  to  the  rules  of  the  Court. 

Against  all  this  I  am  required  to  make  a  new  decision, 
upon  no  other  grounds  than  the  statements  contained  in 
certain  books  of  practice  which  appear  to  me  susceptible 
of  the  interpretation  given  to  them  by  Mr.  Smith  (a),  but 
which,  if  not  susceptible  of  it,  are  not  based  upon  authority, 
and  are  at  variance  with  the  statements  of  a  gentleman 
to  whose  opinion  on  such  a  subject  considerable  deference 
is  due. 

With  respect  to  what  has  been  said  upon  the  supposed 
difficulty  of  indicting  a  defendant  for  perjury  in  a  case  like 
the  present,  the  defendant  has  elected  to  answer  in  a  lan- 
guage not  his  own,  and  I  wish  it  to  be  understood,  though 
it  ii  not  necessary  to  give  a  positive  opinion  on  the  sub- 
ject, that  I  do  not  accede  to  the  argument  that  an  indict- 
ment could  not  be  sustained  in  such  a  case. 


1844. 

St. 

Kathkrinb 

Dock  Co. 

V. 

Mantzou. 


(a)  1  Smith,  Ch.  Pr.  265. 


▼OL.I. 


c  c  c 
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Feb.  21th.  Earl  or  Lincoln  v,  Arcbdeckne. 

Tnuteet  were  X>Y  an  act  of  Parliament  passed  for  authorizing  the  sale 

act^f  Pariia/  ^^^  exchange  of  the  real  estate  devised  by  the  will  of  the 

ui?eichim^  Earl  of  Rochford;  and  for  other  purposes,  certain  trustees 

all  or  any  of  were  empowered  to  sell  or  exchange  all  or  any  of  the  here- 

ments  men-*  ditaments  mentioned  in  the  schedule  to  the  act^  whether  of 

Suic  tt*the  freehold  or  copyhold  tenure, 

act,  amongst  The  third  section  of  the  act  contained  the  following 

which  was  a 

farm,  called  the  clausc : — '^  Provided  that  the  mansion-house  of  William 

Farm,  parcel  of  Henry,  Earl  of  Rochford,  and  the  park  and  lands  thereto 

^  "l^^the^      belonging,  which  he  the  said  testator  occupied  therewith, 

body  of  the        being  the  lands  and  hereditaments  described  in  the  ache- 
act  there  was  a 

proTiao  that  the  dulc  hereto  as  'Easton  Park  in  hand,'  and  the  said  tes- 

^ovdd  not  be  tator*s  manors  of  Wickham  with  its  members,  and  Byng, 

Sustee'^  .  Eaaton,  Letheringham,  Hartley  Hall,  Hoo,  Kettleborgh, 

contracted  Charsfield,  and  Hoo  Charsfield,  shall  not,  nor  shall  any  part 

Moantain  Or  parts  thereof  be  sold  or  exchanged  under  the  power  of 

Saiuhcpur-  '  ®*^^®  ^^^  exchange  in  this  act  contained.^' 
chaser  was  not        gy  a  subsequent  section  power  was  given  to  the  tenant 

bound  to  accept  ,       . 

the  title.  for  life  in  possession  to  lease  for  twenty-one  years  all  or 

any  part  of  the  hereditaments  comprised  in  the  schedule, 
provided  that  the  said  mansion-house  of  Lord  Bochford 
and  the  park  and  lands  thereto  belonging,  which  the  said 
testator  occupied  therevnth,  and  the  testator's  manors  of 
Wickham  with  its  members,  and  Byng,  Easton,  Lethering- 
ham, Hartley  Hall,  Hoo,  Kettleburgh,  Charsfield,  and  Hoo 
Charsfield,  or  such  and  so  many  of  them  as  firom  time  to 
time  should  be  subject  to  the  trusts  and  limitations  of  Lord 
Rochford's  will  and  codicils  and  of  the  act,  or  any  of  them, 
should  not  be  demised  or  leased  under  that  power  separately 
from  each  other,  and  that,  in  every  demise  or  lease  to  be 
made  of  the  same,  the  tenant  or  lessee  thereof  should  co- 
venant to  make  the  mansion  the  principal  place  of  the 
residence  of  himself  and  his  family,  and  to  keep  the  same 
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and  the  said  park  and  lands  in  good  repair,  order^  and  con-         1844. 
dition,  and  to  exercise  the  rights  and  privileges  attached  or      earTof 
belonging  to  the  said  manors  respectively.  Lxncolk 

Again,  by  another  section  of  the  act  power  was  given  to  A&cbdbcknb. 
tiie  tenants  for  life^  if  of  age^  or  to  the  trustees,  subject  to 
the  trusts  of  the  will  and  of  the  act,  to  grant  building  leases 
rfali  or  any  parts  of  the  hereditaments  comprised  in  the 
sdiedule ;  provided  that  the  said  mansion-house  of  Lord 
Bochford  and  the  parks  and  lands  thereto  belongings  which 
he  the  testator  occupied  therewith,  being  the  lands  and 
hereditaments  described  in  schedule  to  the  act  as  "  Easton 
Park  in  hand,^'  and  such  hereditaments  and  premises  (if 
any)  as  the  testator  had  declared  by  his  will  should  not  be 
demised  or  leased  under  the  power  of  leasing  in  his  will 
ooDtained,  separately  from  each  other^  or  so  many  and  such 
part  or  parts  thereof  as  from  time  to  time  should  be  sub- 
ject to  the  trusts  and  limitations  of  the  said  will  and  codi- 
cils and  of  this  act^  or  any  of  them,  should  not  be  demised 
or  leased  under  that  power. 

In  the  schedule  of  the  act  was  comprised,  amongst  others, 
a  £urm  called  the  Mountain  Farm. 

It  appeared  that  part  of  this  farm  was  copyhold  of  the 
Manor  of  Wickham,  and  that  in  1826,  the  Rev.  Charles 
Davy,  who  was  then  owner  of  the  farm,  contracted  to  sell 
it  to  Lord  Bochford,  the  then  lord  of  the  manor,  and  that 
accordingly  by  a  surrender  dated  the  6th  April,  1826, 
Ihivy  surrendered  the  premises  to  the  use  of  Lord  Boch- 
fiffd,  his  heirs  and  assigns,  to  the  intent  and  purpose  that 
the  said  earl  and  his  heirs  should  thenceforth  hold  the  same 
enfranchised  and  discharged  o£  and  from  all  copyhold  or 
customary  tenure,  and  all  quit-rents,  suits,  services,  &c. 

niere  was  a  presentment  of  this  surrender  on  the  6th 
December,  1826. 

The  trustees,  in  execution,  as  they  conceived,  of  the 
powers  of  the  act  of  Parliament,  having  contracted  to  sell 

h2 
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18^4.  the  Mountain  Farm  to  the  defendant,  and  having  repre- 
■^^^^  ^^  sented  it  to  be  freehold  estate,  the  defendant  objected  to  the 
Lincoln  purchase,  on  the  ground,  first,  that  the  copjhold  tenure  did 
Aecboicknb.  not  by  means  of  such  surrender  become  extinguished,  in- 
asmuch as  Lord  Bochford  was  not  at  the  date  thereof  seised 
of  the  manor,  the  legal  estate  therein  being  at  that  time 
outstanding,  by  virtue  of  a  mortgage  in  fee  made  thereof 
to  Thomas  Coutts,  Esq.,  by  indentures  of  lease  and  release 
dated  the  12th  and  13th  April,  1785,  for  securing  certain 
sums  of  money  which  were  still  remaining  due  and  unpaid 
at  the  date  of  the  surrender ;  consequently  that  the  pre- 
mises, although  agreed  to  be  sold  to  the  defendant  as  free- 
hold, were  still  copyhold :  secondly,  that  whether  the  pre- 
mises were  freehold  or  copyhold,  yet,  inasmuch  as  they  were 
part  or  parcel  of  the  manor  of  Wickham  with  its  members, 
they  were  expressly  excepted  out  of  the  power  or  trust  for 
sale  vested  in  the  plaintiffs  under  the  act  of  Parliament. 

The  cause  now  came  on  for  hearing,  upon  exceptions  to 
the  Master's  report  finding  that  a  good  title  could  not  be 
made  to  the  farm. 

Mr.  Wigram  and  Mr.  Pole,  in  support  of  the  exceptions. 
— By  the  surrender  of  Mr.  Davy  to  Lord  Rochford,  the  right 
of  holding  the  lands  as  copyholds  became  extinguished, 
although,  no  doubt,  the  extinguishment  enured  to  the  be- 
nefit of  the  mortgagee :  Doe  d.  Gibbons  v.  Pott  (a).  Roe  d. 
Hale  V.  Wegg  (i).  [The  Vice-Chancellor. — ^The  question 
whether  Lord  Rochford  was  legal  lord  of  the  manor  seems 
a  question  of  conveyance.]  Upon  the  second  point,  admit- 
ting that  the  lands  so  enfranchised  became  parcel  of  the 
demesnes  of  the  manor,  which  may  be  doubted,  yet  they 
were  not  precluded  from  being  sold  under  the  provisions 
of  the  act.     The  word  "  manor  "  in  the  third  section  does 

(a)  2  Dougl.  710.  (b)  6  T.  R.  708. 
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not  refer  to  the  demesnes,  but  means  the  seignory  only.  It        1844. 
is  used  in  its  popular  and  ordinary  sense.   If  not,  the  effect      EARiroF 
will  be,  that  these  lands  cannot  be  sold.     But,  according      Lincoln 
to  the  same  ai^ument,  they  could  not  even  be  leased  for  Aecbobcknb. 
twenty-one  years,  except  with  the  mansion ;  and  must  be 
kept ''  in  good  repair,  order,  and  condition  "  with  the  man- 
sion.    It  is  clear,  however,  both  from  that  part  of  the  act, 
and  also  from  the  clause  for  building  leases,  where  the  word 
''manor''  is  not  used,  that  these  lands  were  not  intended 
to  be  comprehended  in  that  expression. 

The  counsel  on  the  other  side  were  not  heard. 

The  Vice-Chancbllor. — K I  were  under  the  necessity 
of  coming  to  a  conclusion  upon  the  question,  (which  I  am 
not),  it  is  probable,  that  I  should  hold  that  the  Mountain 
Farm  was  excluded  from  the  power  of  sale  given  by  the  act. 
The  word  ''manor,''  it  is  plain,  includes  what  may  be 
called  the  freehold  interest  in  the  copyholds  of  the  manor. 
The  acquisition  by  the  lord  of  the  copyhold  interest  in 
the  Mountain  Farm,  and  the  consequent  extinguishment 
of  that  copyhold  interest,  did  not  make  the  freehold  less 
part  of  the  manor.  It  has  been  from  all  time,  it  has  never 
ceased  to  be,  and  is,  part  of  the  manor ;  and  there  is  a 
prohibition  from  selling  the  manor  or  any  part  thereof. 

It  is  said,  that,  from  the  other  parts  of  the  act,  an  infer- 
ence may  be  collected,  that,  though  such  may  be  the 
general  meaning  of  the  word  "  manor,"  yet  it  was  not 
the  intention  of  the  framers  to  use  it  in  that  extensive 
lense,  but  that  they  intended  the  Mountain  Farm  to  be 
lold :  and  I  agree  there  are  parts  of  the  act  which  give 
ookur  to  that  argument ;  but  it  does  not  go  beyond  that. 
I  think  that  there  is  not  enough  to  restrict  the  meaning 
of  the  word  "  manor"  in  the  third  section. 

The  question,  however,  is,  whether  there  is  ground  for 
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1844.        grave  and  reasonable  doubt  against  the  vendor's  title  in 

Ea&l  of  ^^^^  ^^^ '  ^^^  ^  ^™  ^^  opinion,  stating  the  case  most  fa- 
LiNcoLK  Yourably  to  the  vendor,  that  there  is  ground  for  grave  and 
AmcBDsoKNB.  reasonable  doubt.  Therefore,  upon  the  authority  of  SAop- 
land  V.  Smith  (a),  Jervoise  v.  Duke  of  Northumberland  (i), 
and  many  other  cases,  it  appears  to  me,  that  I  cannot  com- 
pel the  purchaser  to  take  this  title.  In  Jervoise  v.  Dtike  of 
Northumberland,  Lord  Eldon^  I  think,  cautiously  avoided 
committing  himself  to  any  decision  upon  the  mere  point  of 
good  or  bad  title :  but,  in  page  569  of  the  report,  it  appears, 
that  he  said  this : — ^'  The  old  course  used  to  be,  when  a  party 
was  dissatisfied  with  the  judgment  of  the  Court,  to  compel 
him  either  to  do  as  the  Court  required,  or  to  appeal  to  the 
House  of  Lords ;  not  that  that  opinion  was  decisive,  but  it 
gave  a  sanction  to  the  title,  which  would  probably  operate 
to  the  security  of  the  purchaser.  And  I  believe,  that  the 
first  case  in  which  that  rule  was  departed  firom,  was  that  of 
Shapland  v.  Smith ;  and  that  the  last  case  which  went  to 
the  House  of  Lords  was  one  in  which  Mr.  Morris,  a  King's 
counsel,  was  plaintiff.  The  Court  since  that  time  has  almost 
gone  the  length  of  saying,  that,  unless  it  was  so  confident, 
that  if  it  had  j£95,000  to  lay  out  on  such  an  occasion,  it 
would  not  hesitate  to  trust  its  own  money  on  the  title,  it 
will  not  compel  a  purchaser  to  take  it.''  Then,  at  the  end 
of  the  case,  he  says,  "  The  question,  therefore,  is,  whether 
I  can  take  upon  myself  to  say,  that  this  is  not  an  executory 
trust ;  if  I  can  do  that,  but  it  must  be  upon  the  clearest 
ground,  when  I  am  to  compel  a  purchaser  to  take  the  title, 
I  agree  it  is  an  estate  tail ;  but,  secondly,  if  something  is 
to  be  done,  if  the  trust  is  to  be  executed  in  this  Court,  the 
question  is,  in  what  manner  it  is  to  be  executed ;  and  then, 
the  last  question  is,  whether  it  is  so  dear,  the  whole  taken 
together,  that  this  gentleman  was  himself  to  be  tenant  in 

(a)  1  Bro.  C.  C.  75.  (b)  IJ.  &  W.  559. 
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tail,  that  I  can  compel  the  Duke  of  Northumberland  to        1844. 
take  the  title."     Lord  Eldon,  therefore,  does  little  in  the      ^P^     ' 

'  ISARL  OF 

case  but  put  a  series  of  questions.   If  he  decides  anything,       Lincoln 
it  is  only,  that  the  title  was  matter  of  grave  and  serious  Arcboscxnb. 
doubt. 

Exceptions  overruled. 


Capper  v.  Terrinoton.  Feb.  I7th. 

A.  TESTATOR^  being  entitled  to  three  mortgages  on  the  Three  mort- 
estatea  of  distinct  mortgagors,  devised  them,  by  his  will,  to  ^It^. 
trastees  upon  certain  trusts.    The  trustees  afterwards  con-  ^H!?  "1^ 

gagon  were 

▼eyed  the  mortgages  to  new  trustees  by  a  single  deed  ^^^^  »*»  t*»e 

flsine  tmstees 

which  had  been  settled  in  the  Master's  office,  in  a  suit  by  one  deed, 
relating  to  the  trust.     One  of  the  mortgagors  then  gave  Z^^red  in'the'^* 
notice  of  his  intention  to  pay  off  his  mortgage,  but  the  MMter'»  oflScc, 
trustees  refused  to  give  up  the  mortgage-deed  except  upon  ezecatmg  the 
the  terniB  of  the  mortgagor  entering  into  a  covenant  with  r'.pp&L 
fkem  to  produce  it.  l^r^^l^or 

The  mortgagor  now  presented  his  petition,  praying  for  W^erty  to  re- 
liberty  to  pay  his  mortgage-money  into  Court,  and  that  have  his  mort- 
thereupon  his  mortgaged  estate  might  be  reconveyed,  and  ^^r^'f^  t 
the  mortgage-deed  delivered  to  him.  tibS  he^w*'' 

entitled  to  have 
the  deed,  on  hU 

Mr.  Parry,  for  the  petitioner,  said,  that  to  ask  a  mort-  ezecutiogtothe 
gagor  redeeming  to  give  a  covenant  to  the  mortgagee  to  nan't  to  p^uce 
produce  his  deeds  was  altogether  a  novelty.     He  stated,  *^»  "^^JJ*^?? 
however,  that  the  petitioner  was  not  unwilling  to  do  so,  application ; 
provided  the  respondents  would  pay  the  costs  of  the  pre-  costs  properly 
lent  application.  S^gtd 

setUing  the 
covenant 

Mr.  E.  F.  Smith,  for  the  tmstees,  and  should  be 


Mr.  PhUiipSy  for  the  parties  beneficially  interested  in 


borne  by  the 

mortgagee's 

estate. 
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1844.        the  mortgage  fund^  declined  the  terms  offered^  and  insisted 
Capper"      ^^  ^^®  mortgagor's  executing  a  covenant  to  produce  the 
V.  deed  in  question :  Wether eli  v.  Collins  la), 

Tbrbxnoton. 

The  Vice-Chancellob. — ^Either  the  mortgagor  must 
have  the  deed^  and  execute  a  covenant  to  produce  it,  or 
the  deed  must  remain  with  the  trustees,  they  executing 
to  the  mortgagor  a  covenant  to  produce  it.  I  do  not  saj 
what  I  should  do  if  all  the  mortgagors  were  present ;  but 
having  one  only  before  me,  I  think  that  he  is  entitled,  if 
he  so  elects,  to  have  the  deed  and  execute  the  covenant. 
In  that  case,  the  deed  of  covenant  must  be  settled  by  the 
Master,  if  the  parties  differ. 

The  costs  of  this  application  must  be  paid  by  the  mort- 
gagor; but,  as  the  necessity  for  the  covenant  has  arisen 
from  the  mortgagee  or  those  representing  him,  mixing  the 
lands  comprised  in  the  several  securities,  the  costs  of  pre- 
paring and  settling  the  covenant,  so  far  as  they  shall  be 
properly  incurred,  ought,  I  think,  to  be  paid  out  of  the 
mortgagee's  estate.  The  latter  costs,  however,  had  better 
be  reserved  for  the  present. 

(a)  3  Madd.  255. 


See  the  next  caae. 
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1844. 
Burden  v.  Oldaker.  March  sth. 

JUth. 
ANE  BENNETT,  widow,  being  seised  in  fee  of  certain  Where  deeds 

red  estates,  and  possessed  of  various  mortgages  and  other  mortoSgwi  pro- 
penonal  estates,  gave  and  devised  all  her  real  estate  to  P*^  ('^*^  , 

^  ^  mortgage  beiiig 

Edmand  Wells  Oldaker  and  John  Wilson,  and  their  heirs,  absolute  at 
upon  trust  as  thereinafter  mentioned;  and  she  directed  thecustody" 
ker  trustees  to  collect,  get  in,  and  sell  her  personal  estate,  ^^2**^^1®^ 
and  invest  the  same  in  the  purchase  of  lands;  and  she  means  and  in 

the  coarse  of  a 

g&Te  the  rents  of  all  the  said  real  estates,  and  the  interest  reasonable  and 
of  the  personalty  until  the  same  should  be  invested  in  real  strain  oiTthe' 
estate,  to  the  said  John  Wilson  for  his  life ;  and  after  his  ^'J*^'^ 

'  '  ^      estate,  the  costs 

decease,  she  devised  the  real  estates  to  certain  uses  in  ofremoring 
fiiToar  of  Edward  Lucas  Burden,  an  infant,  and  others ;  Court,  upon 
and  she  made  Oldaker  and  Wilson  executors  of  her  will.      b^w  wSdoff 
The  testatrix  was  at  the  time  of  her  death  possessed  of,  ™^  ^  ^™® 

*^  by  the  mort- 

amongst  other  mortgages,  a  mortgage  on  certain  freehold  gagor. 
property  at  Pershore,  in  Worcestershire,  of  which  John 
Workman  was  the  owner  of  the  equity  of  redemption  in 
fee.    That  mortgage  had  become  absolute  in  May,  1813. 

After  the  testatrix's  death  a  bill  was  filed  by  Edward 
Lucas  Burden  against  the  executors  and  others,  praying 
that  the  will  might  be  established  as  to  the  real  and  per- 
Kmal  estate  of  the  testatrix,  and  that  the  usual  accounts 
inight  be  taken  of  the  personal  estate  of  the  testatrix  and 
of  her  debts,  and  that  the  personalty  might  be  applied  in 
payment  of  her  debts  in  a  due  course  of  administration, 
tndthat  the  residue  might  be  ascertained  and  properly 
inverted. 

By  the  decree  made  on  the  hearing  of  the  cause,  it  was, 
^ongst  other  things,  ordered  that  all  deeds  and  docu- 
omenta  in  the  hands  of  the  defendants  Edmund  Wells 
Oldaker  and  John  Wilson,  or  either  of  them,  relating  to 
^he  freehold,  copyhold,  and  leasehold  estates  of  the  testa- 
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trix,  and  to  the  mortgages  and  other  securities  whereon  her 
personal  estate^  or  any  part  thereof^  was  invested^  should  be 
deposited  with  the  Master,  without  prejudice  to  any  appli- 
cation to  be  made  thereafter  by  any  party  for  the  delivery 
up  or  otherwise  of  the  said  deeds  or  documents,  or  any  of 
them. 

In  pursuance  of  this  decree  the  deeds  relating  to  the 
mortgage  securities  of  the  testatrix  were  deposited  in  the 
Master's  office. 

A  petition  was  now  presented  by  Workman  for  liberty  to 
pay  the  amount  due  in  respect  of  his  mortgage  into  Ciourt, 
and  that  the  mortgage-deed^  and  title-deeds  relating  to  the 
mortgaged  premises^  might  be  delivered  to  him.  The  only 
question  was  as  to  the  costs  of  this  application. 


Mr.  Swanston,  for  the  petitioner. 

Mr.  Bu9$ell,  for  other  parties. 

March  \Ath.  The  VICE-CHANCELLOR. — This  petition,  I  am  informed, 
has  been  or  is  to  be  amended,  and  is  to  be  considered  as 
amended,  by  making  it  the  petition  of  Mr.  Workman  (a), 
who,  though  not  the  original  mortgagor,  is  the  person 
entitled  to  the  equity  of  redemption,  and  desirous  of  paying 
off  the  mortgage ;  so  amended,  however,  I  understand,  as 
to  submit,  not  to  pay  but  to  abide  by  any  order  that  the 
Court  may  make  as  to  the  costs  and  charges  mentioned  in 
the  prayer.  The  parties,  I  collect,  indeed,  without  reference 
to  the  particular  terms  of  the  petition,  wish  the  opinion  of 
the  Court  upon  the  general  question,  whether,  the  mortgage- 
deed  and  the  title-deeds  of  the  mortgaged  estate  being  in 
Court  in  a  suit,  which  this  suit  is,  for  performing  the  trusts 


(a)  The  petition  had  originally  been  presented  in  the  name  of  John 
Wilson. 
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of  the  will  and  for  administering  the  assets  of  the  mortgagee^        1844. 
(porposes  foreign  to  the  mortgagor),  he  ought  to  pay  the  costs       burdbn 
of  obtaining  an  order  for  delivering  them  out  of  Court  to     ^    ^' 

,  ,  Oldaksr. 

him  upon  paying  off  the  debt ;  the  instruments  having,  as  I 
understandy  been  deposited  with  the  Master  by  the  execu* 
tors  and  trustees  of  the  mortgagee's  will,  under  the  decree, 
as  a  matter  of  ordinary  course,  and  not  in  consequence  of 
my  default  or  misconduct  of  any  kind.    The  mortgage 
I  suppose,  became  legally  forfeited  in  the  mortgagee's 
lifetime,  and  the  decree  appears  to  have  extended  to  the 
deposit  of  all  deeds  and  documents  in  the  hands  of  the 
mortgagee's  trustees  and  executors  relating  to  her  free- 
hold, copyhold,  and  leasehold  estates,  as  well  as  to  the 
mortgages  and  other  securities  whereon  her  personal  estate 
was  invested.     The  nature  of  her  will  seems  to  have  ren- 
dered this  a  reasonable  measure  so  fistr  as  her  estate  was 
ooDcemed.     In  this  state  of  circumstances,  I  think  that 
the  proper  costs  of  obtaining  an  order  for  delivering  the 
mortgagor's  deeds  out  of  Court  to  him  fall  within  the  prin- 
ciple on  which  WethereU  v.  Collins  (a),  and  other  cases  of 
that  description,  have  been  decided,  and  must  therefore  be 
borne  by  the  mortgagor;  the  deeds  having  come  into  the 
CQstody  of  the  Court  (from  which  without  an  order  they 
cumot  be  removed)  by  means,  and  in  the  course,  of  a 
leasonable  and  proper  administration  of  the  mortgagee's 
estate;  of  which  this  mortgage,  forfeited  in  her  lifetime  at 
I&w^  though  continuing  redeemable  in  equity,  formed  at 
her  death  a  part. 

(a)  3  Madd.  255. 
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1844. 


March  1st,  TaYLOE  V.  BeVERLEY. 

14M.  ^ 

Testator,  by  1  HE  will  of  Christopher  Beverley,  dated  in  1822,  con- 
ed  liiacx«?atori  tailed  the  following  bequest : — "  And,  as  a  provision  for  my 
to  place  out       daughter  Isabella,  the  wife  of  John  Howson,  who  has  at 

upon  govern-  o  ^ 

ment  aecurity  present  no  children,  I  do  hereby  order  and  direct  my  exe- 
moneyoutof  cutrix  and  exccutors  hereinafter  named  to  place  out  at 
Sciw^'m*  interest,  upon  government  or  other  good  security,  such 
would  be  iuffi-  gum  of  money,  part  of  the  said  £6000,  as  by  and  out  of 
duce  an  annuity  the  interest  thereof  will  be  sufficient  to  produce  one  an- 
be  gave  unto  nuity  or  clear  yearly  sum  of  £50  of  lawful  English  money, 
forhcrltf?^^*'  which  I  do  hereby  give  and  devise  unto  my  said  daughter 
and  after  her  Isabella  HowsoD,  for  and  during  her  natural  life,  to  and  for 
•he  should  her  owu  sole  and  separate  use  and  disposal,  and  to  be  paid 
^Tc theprin!  *^  ^®^  ^7  ^^^^  quarterly  payments  in  each  year;  the  first 
cipal  unto  and    payment  to  Commence  and  be  made  at  the  end  of  three 

equally  amongst   ^  "^ 

such  issue;  but  months  ucxt  after  my  decease;  and  from  and  after  the 
die  without  decease  of  my  said  daughter  Isabella  Howson,  in  case  she 
t^samc  unto  ®^^  ieh^e  issue,  I  do  give  and  devise  the  principal  sum 
and  equally  or  sums  of  moucy  whercou  the  said  last-mentioned  annuity 
turviving  or  clcar  yearly  sum  of  £50  shall  be  secured  as  aforesaid 

^theirUgid per-  ^°*^  ^^^  equally  amongst  such  issue;  but  if  she  shall  die 
9onai  represent  without  issue,  I  give  and  devise  the  same  unto  and  equally 

/a/t9e«,  share  *      °  i        / 

and  share  alike,  amongst  my  surviving  children  and  their  legal  personal 
had  four  child,    representatives,  share  and  share  alike/'     The  testator  be- 
^  £dte  of^his    9^6*^*^^^  ^^^  residue  of  his  estate  to  his  son  John. 
will  and  of  his        The  testator,  who  had  married  in  1778,  had  five  children. 

death,  of  whom 

the  daughter  I.  One  of  them,  a  daughter,  died  an  infant  and  immarried  in 
vo"  ^Sh^^ed  1802.  The  other  children,  viz.,  John,  Christopher,  Prances 
without  leaving   Holgate,  and  Isabellli  Howson,  were  alive  both  when  he 

issue: — Held,  o       ' 

that  the  words 
"  surriving 

children"  meant  children  surviving  the  daughter  I. ;  and  that  the  words  "  legal  personal  repre- 
sentatives" must  be  construed  in  their  ordinary  sense,  and  not  as  importing  kindred  or  iepre» 
sentatives  in  blood ;  consequently,  that  the  fund,  of  which  the  testator  s  daughter  was  the  tenant 
for  life,  feU  into  the  testator's  residuary  estate. 
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made  his  will  and  at  the  time  of  his  death;  of  these^  Isabella  iS44. 
Howson  was  the  survivor.  She  died  without  leaving  issue. 
I  The  bill  was  filed  by  the  executors  and  trustees  under 
the  testator's  will^  praying  for  the  directions  of  the  Court 
u  to  the  fund  of  which  the  testator's  daughter^  Isabella 
HowsoD^  had  been  the  tenant  for  life.  The  question^  to 
whom  such  fund  now  belonged^  depended  upon  the  mean- 
ing of  the  words  "  my  surviving  children^  &c.'' 

Mr.  Simton,  for  the  plaintiffs. 

Mr.  Wigram  and  Mr.  HecuUam,  for  the  representatives  of 
John. — We  agree^  that  the  words  "  without  issue ''  should 
be  read  "  without  such  issue.''  Then  the  question  is^  to 
what  period  the  words  of  survivorship  refer?  In  modem 
timeSy  the  inclination  of  the  Courts  has  been  to  construe 
the  word  '^  surviving "  as  referring  to  the  period  of  dis- 
tribution. Here  the  period  of  distribution  is  clearly  the 
death  of  Isabella  Howson.  In  case  she  leaves  issue  at  her 
death,  the  testator  gives  the  fund  to  such  issue;  but  in 
cue  she  shall  not  leave  issue  at  her  deaths  he  gives  it  to 
bis  surviving  children ;  that  is  to  say,  to  his  children  then 
nurviving.  The  alternative  between  the  issue  and  the  sur- 
nring  children  marks  the  period  of  distribution :  Cripps  v  • 
Waleott  (a).  Pope  v.  Whitcombe{b),  Gibbs  v.  TaU{c),  Words- 
tortk  V.  Wood{d).  K  the  word  "surviving"  be  referred 
to  the  death  of  the  tenant  for  life,  Isabella  Howson  would 
benelf  have  taken  a  share;  but  the  whole  aspect  of  the 
viU  is  against  that  construction :  Butler  v.  Buahnell  {e). 

The  gift  to  the  surviving  children  is  absolute.  The  words 
''legal  representatives"  must  have  their  ordinary  import, 
that  is  to  say,  "  executors,  administrators,  and  assigns : " 
frice  V.  Strange  (/),  Saberton  v.  Skeeb  {g).    To  give  them 

(a)  4  Madd.  11.  (e)  3  Myl.  &  K.  232. 

(6)  3  Run.  124.  (/)  6  Madd.  159. 

(e)  S  Sim.  132.  (g)  1   Russ,  &  M.  589  ;    sea 

(i)  2  Baav.  35.  ante,  p.  9. 
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1B44.        anj  other  meanings  the  Court  must  conyert  the  word ''  and/' 
"^ji^p^^      which  immediately  precedes  them^  into  "  or.^ 
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Mr.  Kenyan  Parker,  Mr.  Malins,  and  Mr.  Shee,  for  the 
next  of  kin  and  personal  representatives  of  Frances  Holgate. 
— The  words  of  survivorship  are  to  be  referred  to  the  death 
of  the  testator^  and  not  to  the  death  of  the  tenant  for  life. 
The  testator  uses  the  word  '*  surviving"  either  in  the  sense 
of  ^'  other  "  or  as  surviving  himself;  for  he  had  had  a  child 
who  died  before  the  date  of  his  will ;  he  mighty  therefore^ 
properly  refer  to  those  who  should  survive  himself:  Barlow 
V.  Salter  (a).  In  Doe  d.  Watts  v.  Wainewright  {b),  which  is 
a  leading  case  on  this  subject^  an  estate  was  limited  by  deed 
to  the  use  of  A.  and  B.^  with  remainder  to  the  use  of  the 
children  of  B.^  as  tenants  in  common  in  tail^  with  a  proviso 
that^  if  any  such  children  should  die  without  issue  of  their 
bodies^  the  share  of  such  child  should  go  to  the  smviiAng 
child  or  children  of  B.  in  tail^  and  in  case  all  the  said  child- 
ren should  die  without  issue^  then  to  A.  in  fee ;  and  it  was 
held^  that,  on  the  death  of  one  of  the  children  of  B.  without 
issue,  his  share  vested  in  a  surviving  child,  and  the  heir  of 
one  deceased  as  tenants  in  common.  [The  Vice-chancellor 
adverted  to  the  observation  of  Lord  Kenyan  uipon  the  words 
"  and  in  case  all  the  said  children,  &c.'']  The  result  of 
that  case  was,  that  the  word  ^^ surviving"  was  construed 
"  other."  That  mode  of  construction  was  recognised  in 
Doe  d.  Tanner  v.  Dorvell  {c),  though  in  that  case  the  Court 
declined  to  act  upon  it,  on  the  ground  that  cross-remain- 
ders could  not  be  implied  in  a  deed.  In  Cole  v.  SeweU  {d), 
a  case  of  the  same  description,  the  word  "  survivors"  was 
construed  ''others."  Alton  v.  Brooks  {e).  In  Davidson  v. 
Dallas  (/),  Lord  Eldon  says,  ''  The  difficulty  that  has  al- 
ways been  felt  to  apply  the  term  '  survivors  '  to  those  who 
may  not  be  alive  at  the  time  of  the  distribution  taking 

(a)  17  Ves.  479.  (d)  2  Conn.  &  Law.  344. 

(b)  5  T.  R.  427.  (e)  7  Sim.  204. 

(c)  5  T.  R.  518.  (/)  14  Vee.  578. 
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plioe,  has  been  met  by  presuming  that  the  testator  in-        1844. 
tended  persons  not  then  livings  but  who  might  come  into      '^P'     ' 
existence  before  the  distribution;    construing  the  word  v. 

'  iiunriTors  *  as  '  others/  to  take  in  all  who  should  come 
mto  existence  before  that  period*^'  The  same  doctrine 
equaUy  applies  in  relation  to  persons  who  happen  to  die 
pitiiously  to  the  time  when  the  fund  is  payable :  Stringer 
?.  PhiO^  {a\  Wilson  v.  Bayly  {b),  Roebuck  v.  Dean  (c)^ 
Perry  v.  Woods  (rf),  Maberly  ▼.  Strode  (e).  Brown  v.  Bigg  (f), 
Wilmot  Y.  Wibmt  {g),  Salisbury  v.  Petty  (h).  The  same 
principle  applies  to  realty :  Rose  d.  Vere  v.  HUl  {i),  Garland 
i.nomas  {k),  Edwards  v.  Symons  {I),  Doe  d.  Ufford  y.  Spar* 
foip(m).  Dot  d.  lAmg  y.  Prigg  (n).  Courts  of  law  and  equity 
lean  to  the  doctrine  of  Yesting  at  the  earliest  period^  and 
that  ia^  in  truth,  the  principle  upon  which  these  cases  rest. 
The  case  of  Cripps  y.  Wolcott,  howcYer,  introduced  a  per- 
fectly new  principle,  and  was  a  new  decision.  [The  Vice' 
CkaneeUor. — I  ncYer  heard  the  correctness  of  the  decision 
in  that  case  disputed.  There  appears  to  have  been  no  gift 
there  except  in  the  direction  to  divide.]  Upon  that  ground, 
the  case  may  be  reconciled  with  Hoghton  y.  Whitgreave  {o), 
Brograve  y.  Winder  {p),  Newton  y.  Ayscough  (9),  Daniell  y. 
JkaneU  (r),  and  Pope  y.  WhUcombe,  in  which  case  the  gift 
was  not  to  be  converted  or  to  exist  in  the  form  in  which  it 
was  given  xmtil  after  the  expiration  of  the  life  estate,  which 
is  not  the  case  here. 

It  may  be  remarked,  that  in  most  of  the  cases,  some  one 
of  the  persons  to  whom  the  fund  is  given  actually  sur- 
med  the  period  of  distribution;  but,  supposing  the  tes- 


(«)  1  £q.  Ca.  Abr.  292,  pi.  11.  (t)  3  Burr.  1881. 

(*)  3  Bra  P.  C.  (ed.  Toml.)          (*)  1  N.  R.  82. 

195.  (/)  2  Marsh.  24;  6  Taunt  213. 

(c)  2  Vet.  jun.  265.  (m)  13  East,  359. 

(d)  3  Vci.  204.  (fi)  8  B.  &  C.  231. 

(e)  3  Vci.  450.  (0)  IJ.  &  W.  146. 
(/)  7  Vet.  279.  ip)  2  Ves.  jun.  634. 
is)  8  Vea.  10.  (y)  19  Ves.  534. 
(A)  3  Hare,  86.  (r)  6  Ves.  297. 
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1844.  tator,  by  the  word  "  surviving/'  to  refer  to  children  who 
should  survive  himself,  it  follows  that^  even  if  all  die 
before  the  period  of  distribution^  which  is^the  case  here^ 
the  Court  will  distribute^the  fund  between  their  personal 
representatives :  Harrison  v.  Foreman  (a),  Siurgess  v.  Pear^ 
son  [b). 

With  respect  to  the  words  *'  legal  personal  representa- 
tions/' whether  they  be  considered  as  words  of  limitation 
or  purchase^  they  refer  only  to  the  case  of  children  sur- 
viving the  testator  and  dying  in  the  lifetime  of  the  tenant 
for  life.  They  are  properly,  however,  words  of  purchase; 
the  representatives,  or  next  of  kin,  taking  by  substitution. 
Cotton  V.  Cotton  (c),  Booth  v.  Vicars  {d).  That  they  are  not 
words  of  limitation  seems  clear  from  the  circumstance, 
that  the  words  '^amongst''  and  '^ share  and  share  alike '' 
apply  as  well  to  them  as  to  the  word  '^children.''  If  they 
are  considered  as  applying  only  to  the  children  surviving 
the  tenant  for  life,  they  become  mere  surplusage ;  and  yet 
it  is  clear  that  the  testator  intended  them  to  have  some 
meaning^  beyond  that  of  '^  executors,  administrators,*and 
assigns,''  because  he  has  not  used  them  in  connexion  with 
any  other  bequest  in  the  will. 

Mr.  Bitkbeck  and  Mr.  Bolty  for  the  representatives  of 
Christopher,  took  a  similar  Une  of  argument;  citing  Eyre 
V.  Marsden  (e)  and  Massey  v.  Hudson  (/),  and  commenting 
principally  on  the  effect  of  the  words  ^'  legal  personal  re- 
presentatives." 

Mr.  Wiffram,  in  the  course  of  his  reply,  referred  to 
Brograve  v.  Winder y  Daniell  v.  Danielle  Shergoldi.  Boone  {y), 
and  Crowder  v.  Stone  (h). 

(a)  6  Ve«.  207.  («)  4  Myl.  &  C.  231. 

(6)  4  Madd.  411 ;  see  6  Madd.  (/)  2  Mer.  130. 

250.  Iff)  13  Ves.  370. 

(c)  2  Bcav.  67.  (A)  3  Russ,  217. 
{d)  Ante,  p.  6. 
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The  follo¥riiig  cases  were  ako  mentioned  in  the  course         1844. 
of  the  argument : — Winterton  v.  Crawfurd  (a),  Ferguson  v,       taylor 
Dim^or  (4),  Leeming  v.  Sherrati  (c),  Ranelagh  v.  Rane-  «'• 

lagh  (rf),  Cromek  v.  Ztemd  (e),  ^o^/e  v.  Pra«  (/),  Russell  v. 
Lomg{g),  and  Uetherington  y.  Oakman  (h). 

The  Vice-Chancellor. — The  bequest  of  which  the  March  Utk. 
Court  has  to  decide  the  construction  in  this  cause  is  con- 
tained in  the  will  of  Christopher  Beverley  in  these  words. 
[His  Honour  here  read  the  bequest  as  above  stated.]  Four 
children  of  the  testator  having  been  alive  when  the  will  was 
made,  and  at  his  death,  of  whom  Isabella  Howson,  who 
bas  died  without  leaving  issue,  was  the  survivor,  the  first 
question  argued  has  been,  whether  the  words  *'  surviving 
children "  ought  not  to  be  construed  as  meaning  **  other 
children/' 

It  is  probably  true  that  where  an  estate  or  fund  is  given 
between  a  class  or  number  of  persons  as  teuants  in  com- 
mon in  tail,  or  for  life,  with  remainders,  or  interests  in  the 
nature  of  remainders,  to  their  children  respectively,  and  a 
Tslid  provision  is  made,  that  in  the  event  of  the  death  and 
taflure  of  issue  of  any  of  the  original  takers,  the  share  of 
the  original  taker  or  takers  so  circumstanced  shall  go  to 
the  survivors  or  survivor  of  them,  the  words  "  survivors  or 
inmvor''  may,  in  general,  well  be  considered  as  an  expres- 
Qon  of  contrast,  used  for  the  purpose  of  distinguishing  the 
takers  not  so   circumstanced,  and  therefore  as  meaning 
^'others  or  other;''  and  so  in  analogous  instances.     But  is 
the  case  the  same  where,  the  words  being  such  as  here, 
"BTurriving  children,"  no  interest  in  any  portion  of  the 
•object  of  which  the  whole  or  part  is  so  given  to  '^  surviv- 

• 

^g  children  "  has  been  previously  given  to  those  children 

(a)  1  Run.  &  M.407.  (e)  3  Y.  &  C.  565. 

(h)  3  Bro.  C.  C.  469,  n.  (/)  3  Ves.  730. 

(c)  2  Hare,  14.  {g)  4  Vea.  561. 

(i)  2  Myl.  &  K.  441.  (A)  2  Y.  &  C.  C.  C.  299. 

VOL.  I.  I  C.  C.  C. 
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1844.  or  either  of  them^  if  the  words  are  read  as  ''other  chil- 
dren ?"  My  impression  is,  that  the  word  ''  survivors/'  the 
word  ''survivor/'  and  the  word  "  surviving/*  ought,  in  a 
will^  to  receive  their  natural  and  ordinary  oonstmctioiiy 
that  is,  to  be  read  as  not  meaning  "  other/'  unless  the 
nature  of  the  disposition  itself,  in  which  the  expression 
occurs,  or  the  context  pf  the  instrument  containing  the 
disposition,  renders  a  departure  from  that  natural  and  or- 
dinary interpretation  necessary  to  effectuate  what  the  whole 
of  the  disposition,  from  its  nature,  or  the  whole  of  the  in- 
strument taken  together,  shews  to  have  been  the  testat<nr's 
intention ;  and  this  seems  to  have  been  the  view  taken  by 
the  present  Lord  Chancellor  in  Crawder  v.  Sitme.  In  the 
will  before  me  neither  the  nature  of  the  particular  disposi- 
tion, nor  the  context,  appears  to  me  to  require  or  justify 
such  a  departure ;  and,  I  think,  accordingly,  that  the  word 
"surviving"  must  be  read  as  meaning  "surviving,"  and 
not  as  meaning  "  other  /'  a  construction  which,  appMed  to 
this  will,  appears  to  me  entirely  consistent  with  the  deci-^ 
sions  in  Doe  v.  JVainunight  and  WUmot  v.  fVUmoL 

To  what  period,  then,  does  the  word  "  surviving/'  as 
used  by  this  testator,  refer  ?  This,  as  Sir  fFilHam  Orani 
said  in  Newton  Y.Ayscouffh{a\  depends  on  the  testator's 
intention,  to  be  collected  either  from  the  particular  dispost- 
tion  or  the  general  context  of  the  will.  It  has  not  been 
argued,  and  it  could  not,  I  think,  have  well  been  argued^ 
that  anything  turns  upon  the  fact  that  the  testator  had  a 
child  who  died  before  the  making  of  the  will.  The  child 
is  stated  to  have  been  a  daughter  who  never  married,  and 
whose  death  happened  more  than  twenty  years  before  the 
will  was  made.  Nor  has  it  been  contended  at  the  bar,  on 
either  side,  that  had  the  word  "surviving"  been  omitted, 
and  one  of  the  sons,  living  when  the  will  was  made,  died 
before  the  testator's  death,  that  son's  share  under  tlus 

(a)  19Ve8.  536. 
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bequest  would  have  fallen  into  the  general  residue  by  lapse.         1844. 
Whether  it  would  or  would  not,  I  wish  to  be  understood  as 
not  intimating  any  opinion.    But  if  it  would  not,  then  the 
vord  '^  (nurviving/^  if  to  be  understood  as  referring  to  the 
time  of  the  testator's  death,  is  surplusage.     However  this 
may  be,  it  would  not,  I  think,  be  a  proper  construction  of 
the  will  bef<Mre  me  so  to  read  the  word  "  surviving/'    Con- 
adering  that  Isabella  Howson  was  one  of  the  testator's 
childroi  living  when  the  will  was  made  and  at  his  death, — 
considering  the  event  that  was  to  give  a  title  to  the  persons 
oJkd  the  testator's  surviving  children,  and  the  place  in 
which  the  expression  occurs,  I  conceive  that  the  phrase 
"my  surviving  children,"  as  used  in  this  will,  means  ''my 
diildren  then  living,"  or  (that  which  is  the  same)  ''  my 
children  surviving  Isabella  Howson."     K  the  testator  had 
laid,  "  Upon  the  death  of  either  of  my  children  a  sum  of 
£1000  shall  go  to  my  surviving  children,"  could  a  doubt  be 
entertained  as  to  the  time  to  which  the  word  surviving  was 
meant  to  refer?    Has  he  in  the  passage  under  considera- 
tion, where  he  has  not  said  ''other  children"  or  "other 
mrriving  children"  less  plainly  used  a  term  of  distinction 
between  Isabella  Howson,  and  others,  his  children — ^that 
diitinction  being,  her  death  and  their  continuance  in  life  ? 
The  words  "  die  without  issue  "  have  been  agreed  on  all 
ksnds  to  mean  "  die  without  leaving  issue,"  as  they  are 
bere  found.    It  has  been  contended  that  the  word  "  and  " 
immediately  following  the  words  "  surviving  children  "  may 
be  read  "  or,"  and,  this  being  done,  that  the  word  "  surviv- 
inf "  would  necessarily  have  to  be  construed  as  referring 
to  the  time  of  the  testator's  death.    Whether  such  a  con- 
Kqoence  would  follow  I  have  not  found  it  essential  to 
<^nsider,  there  not  being,  in  my  judgment,  anything  con- 
timed  in  the  will  which  could  be  held  to  justify  such  a 
i^eading  of  the  word  "  and."    Certainly  it  may  sometimes 
mean  "  or,"  but  here  there  is  no  ground  for  changing  its 
ordinary  sense. 

i2 
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1&I4.  The  remaining  question  is^  as  to  the  construction  of  the 

words  "  their  legal  personal  representatives."  It  was  sug- 
gested^ I  think  by  Mr.  Rolt,  that  the  word  "their*'  might 
be  read  as  referring  to  the  testator's  children  generally^  not 
merely  to  those  whom  he  has  called  his  "  surviving  chil- 
dren.'* But  I  cannot  see  any  ground  or  place  for  such  an 
argument.  It  was  also  contended^  that  the  words  "  legal 
personal  representatives"  import  in  this  will  kindred  or 
representation  in  bloody  and  are,  therefore,  words  of  pur- 
chase, not  meaning  merely  representation  in  estate ;  a  ques- 
tion, to  the  cases  cited  upon  which,  Corbyn  v.  French  {a) 
may,  perhaps,  be  added.  How  the  matter  might  have  stood 
had  the  word  "personal"  been  omitted,  I  need  not  say; 
but  the  word  "personal "  is  part  of  the  passage  as  well  as 
the  word  "  legal."  That  it  is  impossible  to  suppose  a  will 
so  worded,  as  that  the  expression  "  legal  personal  repre- 
sentatives '*  should  mean  "  kindred  "  or  representatives  in 
blood,  I  will  not  say;  but  certainly,  it  would  require  a 
context  strongly  and  clearly  denoting  such  an  intention  in 
order  to  justify  a  departure  so  wide  from  the  proper  mean- 
ing of  the  phrase.  Such  a  departure  could  not  be  justified 
by  the  mere  circumstance  that  the  words  in  their  ordinary 
and  proper  sense  are  surplusage,  as  possibly  they  may  be ; 
and  explanatory  context  there  is  none.  It  follows,  that, 
in  my  opinion,  as  Isabella  Howson  was  the  testator's  last 
surviving  child,  the  fund,  of  which  she  was  tenant  for  life, 
has  fallen  into  the  residue.  Harrison  v.  Foreman,  Smither 
V.  WiUock  (6),  Broum  v.  Lord  Kenyon  (c),  and  Sturgess  v. 
Pearson,  authorities  that  I  do  not  question,  have  no  appli- 
cation to  a  bequest  of  the  present  description,  to  surviving 
children  only. 

Much  stress  was  laid  in  the  argument  upon  the  cases  of 
Wilson  V.  Bayly  and  Doe  v.  Prigg.  The  will  construed  ia 
Wilson  V.  Bayly  differs  from  the  will  before  me  sufficiently^ 

(fl)  4  Ves.  418.  (6)  9  Ves.  233.  (c)  3  Madd.  410. 
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to  prevent  tbat  case^  in  my  opinion^  from  goyeming  the         ^344. 
present  in  form  or  substance.     The  words  of  the  material      ' — "^     ^ 

...         .  .  Taylok 

disposition  in  the  will  of  Mark  Tew  having  been  ^^  my  v. 

daughters,  Mary,  Sarah,  and  Cathenne,  and  the  survivors 
and  survivor  of  them  and  their  assigns,"  the  expression  ''  as 
tenants  in  common  "  having  been  added,  and  in  the  parts 
of  his  will  providing  for  the  event  of  the  death  of  his  daugh- 
ters, or  any  or  either  of  them,  before  marriage,  and  be- 
qaeathing  the  residue  of  his  estate,  the  testator  having 
used  the  words  *'  survivors  "  and  "  survivor  "  as  he  appears 
to  have  done,  I  cannot  think  that  I  am  contradicting  or 
contravening  what  the  House  of  Lords  did  in  that  case  by 
deciding  as  I  deem  it  right  to  do  in  this.     I  have  consi- 
dered, also,  the  case  of  Doe  v.  Prigg  with  the  attention  and 
lespect  due  to  such  an  authority.     But  supposing  it  not  to 
be  substantially  distinguishable  from  the  present,  a  point 
on  which  I  give  no  opinion,  I  am  not  prepared  to  follow  it 
in  this  cause ;  conceiving,  as  I  do,  that  it  does  not  so  abso- 
lately  bind  the  Court  as  to  place  me  under  the  necessity  of 
iscribing  to  the  word  ''  surviving,"  in  the  will  before  me,  a 
sense  contrary  to  my  deliberate  conviction.     It  may  be 
observed,  that  it  is  not,  as  I  read  the  report  of  Doe  v.  Prigg ^ 
to  be  collected  from  it  whether  William  Jennings  or  John 
Warren  was  living  when  the  will  was  made,  or  whether 
any  child  of  either  of  them  died  in  the  testator's  lifetime. 
But  his  wife  was  not,  and  it  does  not  appear  that  his  mo- 
ther was,  a  child  of  William  Jennings  or  of  John  Warren. 
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1844. 


March  15M, 
18M. 

TesUtor  be- 
queathed one- 
fifUi  of  hii  re- 
ndoary  per- 
sonal estate  to 


Batsman  r.  Foster. 

Thomas  BATEMAN,  M.  D.,  by  his  wlU,  dated  in  1829> 
after  devising  his  real  estate  to  his  sou  Georiee  Baleman 
and  Sir  William  Foster  and  their  hdrs  upon  trust  for  sale^ 
trustees  upon     and  after  directing  that  the  produce  of  such  sale  shoidd 

trust  for  sJl  and  o  r 

every  thechUd-  fall  into  and  be  ocmsidered  as  part  of  the  residue  of  hia 
h^Km^j.  B?,  personal  estate^  directed  that  his  said  trustees,  whom  he 
bom  ^li^h^    ^^  appointed  his  executors,  should  stand  possessed  of  the 

being  a  son  or 
sons,  should 
live  to  attain 
twenty-one, 
or  bemg  a 
daughter  or 
daughters, 
sho^  live  to 
attain  that  age 
or  be  married, 
to  be  equally 
divided  between 
them,  if  more 


residue  of  his  personal  estate  after  payment  of  bis  debts 
and  legacies,  upon  trust  to  divide  the  same  into  five  equal 
shares^  and  to  transfer  one  of  such  shares  to  his  said  aon 
Oeorge  Bateman,  \m  executors,  administrators^  asd  as- 
signs ;  and  as  to  the  other  four-fifths,  to  invest  the  same 
upon  any  of  the  stocks  or  funds  of  Great  Britain,,  or  iqK» 
real  securities,  and  to  stand  possessed  of  sueb  funds  and 
securities  and  the  dividends,  interest  and  annual  produee 

than  one,  share 

and  share  alike,  thereof  upon  the  trusts  thereinafter  mentioned^  thait  is  to 

common!  M»d  ^7>  L*^®  tcstatoT  then  proceeded  in  these  words : — "]  " As» 

^f ^B^ .  to,  for  and  concerning  one  other  ftdl  and  equal  fifth  pari 

dends,  interest,  or  share  of  and  in  the  said  net  produce  of  my  said  real  and 

of  the  share  or  personal  estate  so  to  be  invested  as  aforesaid,  and  the 

^hareoiT^  stocks,  fuuds,  and  securities,  to  answer  the  sam^  aad  the 

such  chUd  dividends^  interest  and  income  thereof,  upon  trust  for  aH 

should  be  paid 
to  hia  said 

son  J.  B.,  during  his  life,  and  after  his  decease,  then  during  the  minority  of  each  such  cbfld 
should  be  retained  by  his  said  trustees  or  trustee,  and  be  applied  by  him  or  them,  as  the 
event  should  happen,  in,  for,  or  towards  the  maintenance,  clotlung,  and  adfanoement,  of  each 
such  child,  in  such  proportion,  manner,  and  form,  as  his  said  son  J.  B.,  or,  as  the  event  might 
happen,  his  said  trustee  or  trustees,  should  think  fit.  At  the  date  of  the  will  and  of  the  testator's 
death,  J.  B.  had  three  children,  one  of  whom,  a  son,  afterwards  attained  twenty>one,  married 
and  lived  separately  from  his  father  : — Held^  first,  that  a  trust  was  constituted  in  J.  B.  of  the 
income,  for  the  maintenance,  clothing,  and  advancement,  of  his  children,  which  trust  did  not 
terminate  upon  all  or  any  of  his  three  children  attaining  majority  in  his  lifetime ;  secondly,  that 
J.  B.  was  not  entitled  to  apply  the  income  arbitrarily,  according  to  his  own  will  and  pleaisnre; 
thirdly,  that  he  was  entitled  to  apply  the  income  of  a  child's  prospective  share  towisrds  that 
child's  maintenance,  clothing,  and  advancement,  without  reference  to  his  ability  to  maintain  and 
educate  that  child ;  and  fourthly,  Uiat  the  son  who  had  attained  his  majority  was  not  entitled  to 
an  immediate  transfer  of  one-third  of  the  fund,  inasmuch  as  it  did  not  appear  that  the  testator 
intended  to  exclude  after-bom  children,  and  at  all  events  he  did  intend  to  authorise  an  uneqosl 
distribution  firom  time  to  time  of  the  income  for  the  benefit  of  J.  B.'s  children. 


V. 

Foster. 
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and  erery  the  children  or  child  of  my  said  son  James  Bate-  1844. 
man  bom  and  to  be  bom^  and  who  being  a  son  or  sons^  Bateman 
shall  live  to  attain  the  age  of  twenty-one  years^  or  being  a 
daughter  or  daughters,  shall  live  to  attain  that  age  or  be 
manned,  to  be  equally  divided  between  them,  if  more  than 
one,  Asre  and  share  alike,  as  tenants  in  common ;  and  in 
case  thcore  shall  be  only  one  such  child  of  my  said  son 
James  Bateman,  then  the  whole  of  the  same  part  or  share  of 
the  said  trust  monies,  stocks,  fands,  and  securities,  shall  be 
m  trust  for  that  one  child  absolutely :  and  the  dividends, 
interest,  and  income  of  the  share  or  expectant  share  of 
eadi  such  child  of  and  in  the  said  trust-monies,  stocks, 
ftmds,  and  securities,  shall  be  paid  to  my  said  son  James 
Bateman  during  his  life,  and  after  his  decease,  then,  during 
the  minority  of  each  such  child,  be  retained  by  my  said 
trustees  or  trustee,  and  be  applied  by  him  or  them,  as  the 
event  shall  happen,  in,  for,  or  towards  the  maintenance, 
dothing,  and  advancement,  of  each  such  child,  in  such  pro- 
portion, manner,  and  form,  as  he  my  said  son  James  Bate* 
man,  or  as  the  event  may  happen,  my  said  trustee  or  trus- 
tees, shall  think  fit.  And  I  declare  that  the  receipts  of  the 
said  James  Bateman  shall  from  time  to  time  be  good  and 
suflBdent  disdiarges  for  so  much  o(  the  said  dividends,  in- 
teresty  and  inoome,  as  shall  therein  or  thereby  respectively 
be  ezinressed  to  have  been  received.^' 

The  testator  tbeu  bequeathed  the  remaining  three-fifths 
of  his  residuary  personal  estate  upon  trust  for  his  three 
daughters,  named,  in  equal  shares  as  tenants  in  common 
ibr  their  respective  lives,  for  their  separate  use ;  and  after 
their  respective  deaths,  the  share  of  each  to  be  in  trust  for 
flieir  respective  children,  to  be  equally  divided  between 
them,  share  and  share  alike,  and  to  be  vested  interests  in 
the  sons  at  twenty-one,  and  in  the  daughters  at  twenty- 
one  or  marriage,  with  a  direction  that  the  income  of  the 
ihare  of  each  of  such  grandchildren  should  be  applied  for  or 
towards  his  or  her  maintenance,  education,  clothing,  and 
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1844.         advancement,  during  his  or  her  minority  in  sach  manner 

^][^i^^[][^      and  proportions  as  his  said  trustee  or  trustees  should  think 

^'  fit.     In  default  of  children  of  the  daughters,  or  in  case  of 

FOSTBR. 

the  death  of  such  children  (if  any)  before  attaining  vested 
interests,  the  testator  bequeathed  the  last-mentioned  three- 
fifths  to  George  Bateman  and  the  children  of  James  in 
equal  moieties,  the  latter  taking  subject  to  the  same  trusts 
as  before. 

The  testator  died  in  1834,  leaving  the  five  children 
named  in  his  will,  and  no  others,  surviving  him.  At  the 
date  of  his  will  and  of  his  death  there  were  three  children 
of  James  Bateman  living,  namely,  a  son  and  two  daughters, 
and  no  other  children  of  James  Bateman  had  been  bom 
at  the  hearing  of  the  cause. 

The  executors  proved  the  will  of  the  testator,  paid  his 
debts  and  legacies,  and  invested  four  equal  fifth  parts  of 
the  residue  for  the  purpose  of  answering  the  trusts  of  the 
will.  They  also,  until  the  eldest  child  of  James  Bateman 
came  of  age,  paid  the  annual  dividends  or  income  of  one  of 
these  fifth  parts  to  James  Bateman,  for  the  purpose  of  being 
applied  by  him  in  the  maintenance,  clothing,  and  advance- 
ment of  his  children. 

Thomas,  the  eldest  child  of  James  Bateman,  having 
come  of  age,  the  present  bill  was  filed  by  him,  on  behalf  of 
himself  and  his  two  infant  sisters,  against  the  executors, 
and  against  James  Bateman  and  others,  praying,  amongst 
other  things,  that  it  might  be  declared  that  the  plaintiff 
Thomas  was  entitled  to  an  immediate  transfer  and  payment 
to  him  of  a  one-third  part  of  one-fifth  of  the  residue,  and 
to  all  interest  thereon  since  he  attained  his  majority,  and 
that  the  remaining  two-thirds  of  one-fifth  might  be  secured 
for  the  benefit  of  his  sisters. 

Mr.  Swanston  and  Mr.  Haddan,  for  the  plaintiffs. — ^The 
testator  gives  the  capital  of  one-fifth  of  the  residue  to  the 
children  of  James  Bateman,  and  by  a  subsequent  clause 
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makes  provision  for  the  maintenance^  clothings  and  ad-         1844. 
Tancement  of  each  child  during  minority.     For  this  pur-       bateman 
pose^  there  must  be  a  trustee ;  and  while  the  father  Uves^       ^  ^' 
he  is  the  person  whose  discretion  is  to  regulate  the  distri- 
bation  of  the  fund  during  minority.     [The  Vice- Chancel- 
lor,— ^It  is  not  said^  that  the  income  is  to  be  paid  to  the 
fiither  during  the  minority  of  his  children,  but  during  his 
life.]    It  is  submitted  that,  according  to  the  context^  he  is 
to  receive  it  during  their  minority  only.     If  the  words 
"daring  the  minority  of  each  such  child  ^^  had  been  placed 
either  at  the  beginning  or  the  end  of  the  sentence  in  which 
they  occur,  there  could  have  been  no  doubt.     The  doubt 
arises  from  their  being  placed  in  the  middle ;  but  that 
doubt  is  removed  by  the  subsequent  words  '^  him  or  them'' 
and  "  as  the  event  shall  happen/'  which  evidently  refer  to 
the  trusteeship  either  of  the  father  or  the  trustees  of  the 
will.    The  receipt  clause  shews  that  it  was  not  intended  to 
gire  the  father  a  beneficial  interest ;  for,  if  he  was  tenant 
for  life,  it  would  not  be  required.    [The  Vice-Chancellor. — 
The  question  is  not  so  much,  whether  he  was  a  trustee,  as 
daring  what  time  the  trust  was  to  continue.    If  a  child  can 
say,  ^'I  will  not  be  clothed  or  advanced,  give  me  the 
money,"  there  is  no  discretionary  trust.]    The  trust  is  de- 
terminable upon  the  eldest  son  attaining  his  majority,  and 
he  is  then  entitled  to  an  immediate  transfer  of  his  share : 
^^bread  v.  Lord  SL  John  (a),  Gilbert  v.  Boorman  (i), 
Preicott  V.  Long  (c),  Hoste  v.  Pratt  (rf),   KUvington  v. 
Groy  (e),  Pearse  v.  Cotton  (/),  TUcomb  v.  Butler  (ff).    The 
&ct  of  the  father  being  a  trustee  makes  no  difference  in 
this  construction :  Andrews  v.  Partington  (A).     [The  Vice^ 
OhtmceUor  referred  to  the  stat.  43  EUz.  c.  2,  sect.  7  (f).] 

(fl)  10  Vcs.  152.  (g)  3  Sim.  417. 

%  11  Vci,  238.  (A)  3  Bro.  C.  C.  401 ;  see  Puf- 

(f)  2  Vet.  jun.  690.  fendorf,  book  6,  ch.  2,  sect.  8. 

(rf)3Ves.730.  (i)   Which    enactment    is    ex- 

(0  10  Sim.  293.  pressly  kept  alive  by  the  stat.  4  & 

(/)  1  BeaT.  352.  5  Will.  4,  c.  76,  sect  56. 
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1844.  Mr.  Wigrmn  and  Mr.  RoUf  for  the  defieiidaat  James 

Bateman. — There  is  no  difficulty  in  giving  the  father  a  dis- 
cretionaiy  power  to  distribute  the  income  of  the  fimd  dnr^ 
ing  his  life.  The  Court  would  be  warranted  in  so  doing 
both  by  the  terms  of  the  will  and  the  circumstances  of  the 
case.  Here  are  three  children^  one  of  whom,  a  son,  is  mar- 
ried, and  Uves  separately  from  his  father :  why  then,  unless 
the  terms  of  the  will  are  imperative  on  the  subject,  should 
he  be  permitted  now  to  withdraw  his  share  of  the  fund 
(supposing  him  to  have  a  fixed  share)  to  the  detriment  of 
the  rest  of  the  family  ?  The  expressions  of  your  Honor  in 
Longmore  v.  Elcum  {a)  are  peculiarly  applicable  to  this  case. 
Then,  upon  the  terms  of  the  will,  full  effect  must  be  ^ven 
to  the  words  ''proportion,  manner,  and  form.''  Giving 
them  full  effect,  the  bankruptcy  or  insolvency  of  a  child 
might  be  provided  for ;  but  if,  when  the  eldest  child  attains 
twenty-one,  each  child  then  bom  is  to  take  equally,  what 
becomes  of  these  words  ?  It  is  clear  upon  the  will,  tiiat 
children,  bom  after  one  attains  twenty-one,  take  an  interest. 
If  the  testator  had  meant  otherwise,  he  would  only  have 
used  the  word  ''  expectant ''  in  reference  to  the  shares. 
He,  however,  uses  the  words  ''share  or  expectant  share ;'' 
and  no  force  can  be  given  to  the  word  "share''  standing 
singly,  unless  it  be  held  to  mean  the  share  of  a  child  attain- 
ing twenty-one  in  the  father's  lifetime.  Scott  v.  Earl  cf 
Scarborough  (i),  Brandon  v.  Aston  (c). 

Mr.  Mtcklethwait,  for  the  defendants,  the  executors. 

Mr.  Swansion,  in  reply. — ^The  words  "  share  or  expectant 
share  "  put  it  out  of  doubt  that  the  testator  distinguished 
between  shares  that  were  vested  and  shares  that  were  not. 
The  phrase  establishes  that  the  father,  as  trustee,  was  to 
deal  with  each  share  distributively.     The  share  of  a  child 

(a)  2  Y.  &  C.  C.  C.  370.      (b)  1  Beav.  154.     (c)  2  Y.  &  aC.  C.  30. 
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eeases  to  be  expectant  and  becomes  vested  when  he  attains 
twenty-one ;  and  it  is  right  that  it  should  be  so.  It  is  im- 
portant that  the  rights  of  parties  should  be  ascertained  as 
soon  as  possible.  It  is  material  that  children  should  not 
be  left  in  uncertainty  as  to  their  property  during  their 
wliole  Hres.  It  is  upon  this  principle  that  Ellison  t. 
Mrey  {a)  and  a  whole  class  of  authorities^  which  have  never 
jet  been  doubted^  have  been  decided.  In  this  case^  the  son 
ii foris-fimiiUated^  and  has  an  absolute  title;  there  can  be 
BO  intervention,  which  this  Court  can  recognize^  between 
him  and  his  rights.  Even  the  liability  of  his  father  to  main- 
tain him,  if  it  still  existed,  could  not  prejudice  those  rights. 
It  is  admitted  that  this  is  a  trust  in  the  fiither ;  but  it  is 
nid  to  be  a  trust  for  the  maintenance,  clothing,  and  ad- 
nncement  of  the  son.  If  so,  what  becomes  of  the  income 
wlien  the  son  is  gone  to  his  account  ?  It  must  be  consi- 
ietei  as  derelict,  for  the  fiither,  as  trustee,  cannot  take  it. 


1844. 


The  Vice-Chancellor, — ^The  point  upon  which  my  March  isth, 
judgment  was  reserved  in  this  case  is  concerning  the  con- 
struction to  be  put  on  the  dispositions  made  by  Dr.  Bate- 
man's  wiU,  as  to  one  of  the  five  shares  into  whidi  he  di- 
rected his  residuary  prc^perty  to  be  divided,  in  these  words* 
[His  Honor  here  read  the  bequest  as  before  stated.] 

It  was  contended  by  the  plaintiffs'  counsel  that  the 

words  "during  the  minority  of  each  child''  are  properly 

referable,  as  wdl  to  the  lifetime  of  Mr.  James  Bateman, 

(wlio  is  still  Kving),  as  to  time  after  his  decease,  and  that 

Ae  words  "  during  his  life  "  ought  to  receive  in  construc- 

tkm  a  corresponding  restriction.    To  this  argument,  how* 

6ver,  I  am  unable  to  accede.     To  do  so  would  be,  without 

^  necessity  or  reason  arising  either  from  the  context  of 

^  instrument  or  from  extrinsic  circumstances,  to  dis- 

'^gtrd  the  correct  as  weU  as  ordinary  meaning  of  words — 


(a)  1  Vez.  MD.  111. 
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1844.  to  depart  from  accurate  as  well  as  popular  rules  and  habits 
of  phraseology.  The  expression  "during  his  life''  means 
clearly^  I  apprehend^  a  period  which  has  not  yet  deter- 
mined, though  one  of  the  children  of  Mr.  James  Bateman 
has  attained  majority,  and  which  would  not  have  deter- 
mined, though  (he  still  being  alive)  all  his  children  now 
living  were  not  only  Hving,  but  also  of  foil  age. 

It  may  here  be  observed  that  I  have  not  to  deal  with 
such  a  state  of  circumstances  as  would  have  existed,  if  any 
one  or  more  of  the  children  living  when  the  will  was  made, 
(as  all  the  children  now  Hving  were),  or  who  afterwards 
came  into  existence,  (as  none  did),  had  died,  for  there  has 
been  no  such  death. 

The  next  question  is,  whether  Mr.  James  Bateman  was 
entitled  to  expend  and  apply  the  income  of  this  fifth  share, 
which  has  accrued  since  the  death,  in  the  year  1834,  of  the 
testator,  at  his  own  imcontroUable  will  and  pleasure,  for 
any  purposes,  or  in  any  manner  that  he  might  think  fit, 
whatever  might  be  his  conduct  towards  Ids  children.  I  am 
of  opinion,  that  he  was  not  so  entitled,  nor  do  I  consider 
that  his  counsel  have  contended  for  any  such  right  on  Ins 
part.  The  same  observation  will,  of  course,  apply  to  the 
future  income  of  the  share  during  the  joint  lives  of  himself 
and  all  or  either  of  his  three  children. 

But  was  he  entitled,  during  the  minority  of  his  son,  the 
only  child  now  of  age,  to  apply  the  income  of  the  son*s 
presumptive  portion  in  or  towards  the  son's  maintenance, 
clothing,  and  advancement,  or  either  of  those  purposes, 
without  reference  to  his  own  ability,  and  whether  of  ability 
or  not  of  ability,  to  maintain  and  educate  the  son  firom  his 
own  resources  without  assistance?  I  am  of  opinion,  that, 
according  to  the  true  construction  of  the  will,  Mr.  James 
Bateman  was  so  entitled,  and  that  a  benefit,  to  that  extent 
at  least,  was  intended  to  be  given  to  him.  Such  a  purpose 
being,  as  in  my  opinion  it  is,  expressed  with  suffidcDt 
plainness,  I  am  bound  to  give  effect  to  it.    The  same  ob- 
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lervatioii  applies^  of  course^  to  each  of  the  daughters  sever-         i844. 
aDy,  as  to  their  presumptive  portions  to  the  present  time.        ^    *     * 

It  has  in  effect  been  admitted  on  all  hands^  that  he  pro-  v, 

perly  maintained  and  educated  and  did  his  duty  towards 
the  son  up  to  his  majority,  and  has  properly  maintained 
and  educated  and  done  his  duty  towards  the  daughters  to 
the  present  time.  An  inquiry  in  any  such  respect  not 
being  asked,  I  do  not  think  it  necessary  to  direct  any. 

The  total  amount  of  the  capital  of  the  fifth  share  being, 
as  I  collect,  under  £5000,  the  family  being  in  the  condi- 
tion of  life  in  which  they  appear  to  be,  the  three  children 
having  been  bom  respectively  in  December,  1821,  Feb- 
raary,  1826,  and  August,  1827,  the  testator's  death  having 
happened  in  1834,  and  my  opinion  as  to  the  power  of  un- 
equal distribution,  being  what  I  shall  presently  state  it  to 
be,  I  think  that  I  may  safely  venture  to  accede  to  what  I 
understand  to  be  desired  by  the  counsel  for  all  the  parties, 
nsmely,  to  the  allowance  to  Mr.  James  Bateman  of  the 
whole  income  upon  this  share  hitherto  accrued ;  the  pay- 
ments since  the  son's  majority  having,  as  I  am  informed 
by  the  Bar,  been  made  upon  the  joint  receipts  of  the  father 
and  son.  I  may  observe,  however,  in  passing,  that,  from 
what  has  been  stated  at  the  Bar,  I  consider  it  to  be  highly 
probable,  and  in  effect  admitted,  that  Mr.  James  Bateman 
has  not  been  and  is  not  of  ability,  from  his  own  resources, 
to  maintain  and  educate  his  children,  as  that  phrase  has 
long  been  practically  understood  in  this  Court.  This  is 
plainly  not  doubted  by  any  party. 

The  fieither  continuing  to  perform  his  duty  towards  his 
danghters,  as  I  understand  him  hitherto  to  have  performed 
it, will,  in  my  judgment,  (as  follows  from  what  I  have  said), 
be  entitled,  as  to  the  elder  daughter*s  presumptive  portion, 
^til  his  own  death,  or  her  death,  majority,  or  marriage, 
and  as  to  the  younger  daughter's  presumptive  portion, 
vntil  his  or  her  death  or  her  majority  or  marriage,  to  re- 
oeiTe  and  expend  the  income  of  those  portions  respectively. 
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1844.  Then  comes  the  question  raised  on  the  part  of  the  sob, 

whether,  being  of  age,  he  is  entitled  now  to  demand  pay- 
ment to  himsdf  of  one-third  of  the  capital  of  the  share  in 
question,  or  to  be  let  at  least  into  the  personal  receipt  and 
personal  expenditure  of  its  income.  I  am  of  opinion  that 
the  former  branch  of  this  question  must  be  anawared  in 
the  negatiye.  It  may  be  true  that  the  answer  mutt  ha?e 
been  different  had  the  dispositions  made  concerning  this 
fifth  share  stopped  at  the  word  "  absolutely/'  But  taking 
the  whole  will  together,  and  ocmsidering  especially  the 
provisions  made  as  to  maintenance,  clothing,  and  advance* 
ment,  to  which  I  have  been  particularly  referring,  my  im- 
pression of  the  true  construction  of  this  instrument  is^ 
that  a  child  of  Mr.  James  Bateman  hereafter  coming  into 
existence,  whether  before  or  after  the  migority  of  the 
youngest  of  the  present  children,  was  not  intended  to  be^ 
and  is  not,  excluded  necessarily  from  participation  in  the 
fifth  share  in  question.  Whether,  howevar,  that  imprea* 
sion  is  correct  or  erroneous,  I  think,  notwithstanding  the 
testator's  use,  more  than  once,  of  the  word  **  emdk,"  aa  he 
has  used  it,  that  the  expression  ''in  such  proportions, 
manner,  and  form,''  coupled  with  the  context,  shews  that 
the  testator  meant  to  authorize  an  unequal  distrttmtion, 
from  time  to  time,  for  the  benefit  of  Mr.  James  Bateman's 
children,  of  the  income  directed  to  be  paid  to  him,  and  be 
applied  by  him  in  or  towards  maintenance^  clothing,  and 
advancement ; — so  that,  for  instance,  in  the  present  year* 
an  application  of  the  present  year's  income  in  the  propm^ 
tion  of  five-sixths  for  the  daughters,  and  one-sixth  for  the 
son,  might,  if  fair  and  reasonable  under  existing  oncom* 
stances,  be  justifiable. 

K  I  am  right  in  this  view  of  the  will,  the  son  cannot 
now  be  let  into  the  personal  receipt  and  personal  eacpendi- 
ture  of  the  income  of  one-third  of  the  fifth  share  in  ques* 
tion.  But  the  whole  of  the  income  must  be  paid  until  the 
death  of  Mr.  James  Bateman,  or  either  of  his  three  children, 
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or  until  further  order,  to  Mr.  James  Bateman ;  he  under-         1844. 
taking  duly  and  properly  to  apply  it  in,  for,  or  towards  the      bI^^J^^ 
maintenance  and  adrancement  or  the  maintenance  of  the  ^^ 

t  "■   •    M^i»     •  1  •  1    /»  Foster. 

three  pliuntitra,  m  such  proportions,  manner  and  form  as 
he  shall  reasonably  and  fiairly  think  fit. 

What  I  should  have  done,  or  shall  do,  if  Mr.  James 
Biieman  had  conmiitted,  or  shall  commit,  any  breach  of 
trust  or  of  duty  towards  either  of  his  children  it  is  unneces- 
8aiy  to  say.  Such  a  case  has  not  arisen;  I  hope  that  it 
▼ill  not  arise,  and  I  do  not  expect  that  it  will.  It  has  been 
stated  and  admitted  at  the  Bar,  that  though  the  son,  being 
Banied,  does  not  live  with  the  £EUiier,  they  are  on  perfectly 
good  terms  together,  that  they  are  mutually  satisfied  with 
eaeh  other's  conduct  past  and  present,  that  the  son  has 
been  pfaiced  in  an  office  or  employment  producing  him 
some  income  which  he  now  holds,  and  that  he  also  receives, 
and  ever  since  his  migority  has  received,  a  certain  allow- 
aiioe  ftam  the  father. 

Nor  do  I  say  what,  if  any,  will  be  the  efiect  of  death, 
bankruptcy,  insolvency,  or  an  assignment,  on  the  part  of 
either  of  the  plaintiffs,  or  the  marriage  of  either  of  the 
daughters.     On  these  points,  I  entirely  reserve  myself. 

Tm  parties  by  their  counsel^  now  requesting  the  decision  of  the  Court 

aitD  iheir  rights  and  interests  under  the  will  of  the  testator,  and  waiving 

my  seeoont  of  the  testator's  estate,  and  the  several  parties  by  their 

eonsd  admittiDg  that  the  past  income  of  the  shares  of  the  testator's 

roidnsry  personal  estate  bequeathed  for  the  benefit  of  the  children  of  the 

defendant  James  Bateman,  has  been  duly  applied  for  their  benefit,  let  the 

ters  income  of  the  said  shares  of  the  said  residuary  personal  estate  be 

piU  to  the  defendant  James  Bateman,  during  hb  life,  or  until  the  death 

of  aaj  one  of  the  plaintifiQi  (naming  them),  or  until  further  order ;  the 

defeodant  James  Bateman,  by  his  counsel,  undertaking  duly  and  properly 

to  apply  the  whole  of  such  income  in  or  towards  the  maintenance  and 

a^THieement  in  lift,  or  the  maintenance  of  the  plaintiffs,  in  such  propor- 

taa,  manntr,  and  form  aa  he  shall  reasonably  and  fiiirly  think  fit.    Refer 

it  to  the  taiing  Master  to  tax  all  parties  their  costs  of  this  suit  as  between 

nliotorand  client;  and  let  such  costs  when  taxed  be  paid  by  the  defend- 

*nti,  the  execators  of  the  testator,  out  of  his  residuary  personal  estate. 

l^k«t]r  to  any  of  tlw  parties  to  apply. 
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March  9th,  BrEE  V,  PeRPECT. 

Testatrix  be  AnNE  ROBINSON,  by  her  wiU,  dated  the  28th  Janu- 

^000  to  trus-  ^^9  1835,  gave  to  her  executors  William  Perfect  and  J.  C. 

^ry^c**^  Perfect  the  sum  of  £3000,  upon  trust  to  place  the  same 

interest  to  B.  out  at  interest  and  pay  such  interest  as  they  might  make 

for  life ;  and  ,  -^         <=» 

after  the  de-  to  her  niece  Frances  Bree,  the  wife  of  the  B;ev.  R.  S.  Bree, 

trauftrix  willed  ^^^  ^^^  ^^^^  ^^^  separate  use  during  her  life ;  ^^  and  at  the 

i^ooo^ruid  ^^**^  ^^  '^y  ^*^^  niece  Frances  Bree,  I  will  that  the  said 

be  equally  principal  sum  of  £3000  shall  be  equally  divided  among 

sQch  of  her  s^ch  of  her  children  as  shall  be  living  at  the  time  of  her 

shouWbeUying  ^^ath,  as  they  respectively  attain  the  age  of  twenty-one; 

at  the  time  of  \^yy^  my  ^\)\  jg  ^hat,  if  my  said  niece  Frances  Bree  shall  die 

her  death,  a«  ^         "^  i  7  j 

they  respect,  without  leaving  issue  lawfully  begotten,  then  the  interest 

the  age  of  of  the  said  sum  of  £3000  shall  be  paid  to  my  sister  Cathe- 

burher^'  rine  Maria  Perfect  during  her  life,  and  at  her  death  the 

T"  H*^*^^'  *^^^  £3000  shall  be  equally  divided  among  the  children  of 

without  leaving  the  said  C.  M,  Perfect/' 

j^aooo  should  ^6  testatrix  died  in  1837.    Frances  Bree  died  in  April, 

— flwi^that*  18^^>  leaving  four  children  only,  the  eldest  of  whom  was 

the  children  of  born  in  July,  1829. 

B.  took  Tested 

interests  in  the  By  an  order  of  the  Court  of  Exchequer,  dated  the  20th 
death,  uid  con-  February,  1839,  and  made  in  this  cause,  in  which  the  in- 
scquentiy  that    f^i^^  children  of  Mrs.  Bree  were  sole  plaintiffs,  and  the 

the  share  of  one  *  ' 

who  died  after  executors  of  the  testatrix  sole  defendants,  it  was  ordered, 
age  of  twenty,  that  the  exccutors  should  transfer  into  Court,  to  the 
to  her  faScrls  *^ccount  of  the  infant  legatees,  a  sum  of  Stock  which  had 
her  administra-  been  set  apart  to  answer  the  legacy  of  £3000;  and  it  was 

referred  to  the  Master  to  inquire  and  state  to  the  Court 
what  children  of  Mrs.  Bree  were  living  at  her  death,  when 
they  were  respectively  bom,  whether  any,  and  which,  had 
died  since  Mrs.  Breeds  death,  and  if  any  had  so  died,  who 
was  or  were  the  legal  personal  representatives  of  the  child- 
ren so  dying. 

After  the  date  of  this  order,  Jesse  Matilda  Bree,  one  of 
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the  children^  died^  under  twenty-one;  whereupon  her  1844. 
&ther  took  out  letters  of  administration  of  her  estate^  and^ 
as  such  administrator^  now  presented  his  petition,  praying 
that  one  fourth  part  of  the  stock  in  Court,  being  his  de- 
ceased daughter's  share  therein,  might  be  transferred  to 
him. 

Mr.  JameM  Parker^  for  the  petitioner,  observed,  that, 
from  the  wording  of  the  order  of  the  Court  of  Exchequer, 
that  Court  must  have  considered  that  the  interests  of  the 
children  became  vested  immediately  on  the  death  of  their 
mother,  and  he  contended  that  such  was  the  right  con- 
struction. 

Mr,  G.  A.  Young,  for  the  surviving  children. — The  word 
'' divided ''  is  the  only  word  of  bequest,  and  the  division  is 
evidently  intended  to  take  place  upon  the  children  attain- 
ing twenty-one,  and  not  at  the  death  of  the  tenant  for  life; 
and  even  if  this  be  doubtful,  the  Court  will  lean  to  a  divi- 
son  at  twenty-one :  Perfect  v.  Lord  Curzan  (a),  Torres  v. 
Rwico  (&),  Mocaita  v.  Linda  (c).  The  share,  therefore,  did 
not  vest  in  the  deceased  child,  but  goes  on  to  the  sur- 
Tivors.  There  is  no  gift  here  of  the  interim  interest  to  the 
diildren.  The  case  comes  rather  within  the  distinction  taken 
by  Sir  John  Leach  in  Vawdry  v.  Geddes  {d)  and  Jones  v. 
MaekUwam  {e). — He  also  referred  to  Hanson  v.  Graham  (/), 
Newman  v.  Newman  {g),  and  Fonnereau  v.  Fonnereau  (A). 

The  Vice-Chancellor. — ^I  think  it  probable  that  the 
exiiting  state  of  things  never  occurred  to  the  mind  of  the 
teitatrix.  I  think  it  also  probable,  that,  if  it  had  occurred 
to  her,  she  would  have  solved  the  question  in  favour  of  the 

(a)  5  Madd.  442.  (e)  1  Russ.  225. 

(6)  1  R.  &  M.  649.  (/)  6  Ves.  239. 

(c)  9  Sim,  56.  (g)  10  Sim.  51. 

ii)  1  RiuB.  &  M.  208.  (A)  3  Atk.  645. 

▼01.  I.  K  C.  C.  C. 
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1844. 


surviying  children.  The  Court,  however,  must  be  governed 
by  the  words.  It  seems  to  me  that  the  Court  of  Exche- 
quer mast,  in  effect,  have  decided  in  favour  of  the  vesting. 
Independently,  however,  of  that  circumstance,  which  is 
entitled  to  attention,  I  think,  taking  the  whole  disposi- 
tion together,  and  especially  considering  that  the  limita- 
tion over  is  upon  the  niece  dying  without  leaving  issue, 
that  the  true  construction  of  the  will  is,  that  the  shares 
did  vest  in  the  children  on  the  death  of  the  tenant  for  life, 
and  that  the  father  must  take  the  share  of  the  deceased 
child. 


March  \%th, 
19M. 

Executors  held 

iieraonally 
iable  in  respect 
of  the  loss  to 
the  testator's 
estate  of  a  sum 
outstanding  on 
personal  secu- 
rity; although 
the  security 
was  that  of  the 
bond  of  the  tes- 
tator's solicitor, 
and  the  money 
had  been  in- 
Tested  in  that 
security  by  the 
testator  some 
years  before  his 
death,  and  by 
his  will  he  di- 
rected that  his 
trustees  should 
get  in  his  out- 
standing per- 
sonal estate 
"  as  soon  as 
conveniently 
might  be"  after 
his  decease. 


Bullock  v.  Wheatley. 

William  CHAPPERLIN,  by  his  will,  dated  the  2nd 
March,  1835,  gave  and  bequeathed  all  such  monies  as  should 
be  due  and  owing  to  him  at  the  time  of  his  decease  on  mort- 
gage, bond,  or  otherwise  lent  out  on  note  of  hand,  and  also 
the  securities  for  the  same  respectively,  unto  Thomas  Wheat- 
ley  and  John  Carter,  their  heirs,  executors,  administrators, 
and  assigns  respectively,  upon  the  following  trusts,  that  is 
to  say,  upon  trust  that  they  or  the  survivor  of  them,  his 
executors  or  administrators,  should,  as  soon  as  conveniently 
might  be  after  his,  the  testator's,  decease,  call  in  the  same, 
or  such  part  thereof  as  they  should  think  proper,  and  lay 
out  and  invest  the  same  in  the  purchase  of  stock  in  the 
public  or  government  funds,  or  on  such  real  security  or 
securities  as  they  should  deem  sufficient,  at  interest,  and 
from  time  to  time  alter  or  vary  such  stocks,  funds^  or  se« 
curities,  at  their  or  his  discretion ;  and  upon  trust  to  pay 
the  dividends  or  interest  thereof  imto  his,  the  testator's, 
nephew,  Robert  Brown,  for  the  term  of  his  natural  life ; 
and,  after  his  decease,  then  the  testator  directed  that  his 
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tmstees  should  stand  possessed  of  one  equal  moiety  of        1844. 
the  trust  fiind  for  all  and  every  the  child  or  children  of      bullock 
Thomas  Bullock,  deceased,  who  should  be  living  at  the  death     ^    ^^ 
of  the  said  Bobert  Brown^  equaUy  to  be  divided  between 
them^  if  more  than  one,  and  the  remaining  equal  moiety  in 
trust  for  William  Bullock,  if  then  living,  but  if  he  then 
ihould  be  dead,  in  trust  for  his  executors  or  administrators. 
And  the  testator  appointed  Thomas  Wheatley  and  John 
Carter  executors  of  his  wiU. 

The  testator  died  in  August,  1836.  In  April  following, 
the  executors  proved  the  will ;  and  they  possessed  them- 
selves of  the  personal  estate  of  the  testator,  and  paid  his 
funeral  expenses,  debts,  and  legacies. 

At  the  time  of  the  death  of  the  testator,  there  was  due 
to  bim  the  principal  sum  of  £1800,  with  an  arrear  of  in- 
terest, secured  to  him  by  the  bond  of  Thomas  Lediard  of 
Cirencester,  in  the  county  of  Gloucester,  who  was  the  tes* 
titor's  solicitor.  The  bond  bore  date  the  25th  October, 
1828,  and  was  conditioned  for  the  payment  by  Lediard, 
his  heirs,  executors,  or  administrators,  to  the  testator,  his 
executors,  administrators,  or  assigns,  of  the  full  sum  of 
£1800,  with  interest  for  the  same  after  the  rate  of  4/.  ISs, 
per  cent,  per  annum,  on  the  day  next  after  the  expiration 
of  twelve  months'  notice  from  the  testator  to  Lediard. 

This  bond  appeared  to  have  been  found  amongst  the 
testator's  effects  in  the  year  1842,  and  not  before.  For 
amie  years,  however,  previously  to  that  time,  the  executors 
received  interest  upon  it  from  Lediard,  and  they  handed 
over  such  interest  to  Bobert  Brown,  the  tenant  for  life 
under  thetestator's  wiU. 

In  September,  1840,  the  executors  called  upon  Lediard 
br  pijnnent  of  the  bond  debt,  and  upon  that  occasion  it 
^^  sgreed  between  the  parties,  that  Lediard  should  pay 
^  bond  debt  to  the  executors  at  the  expiration  of  six 
iXMrnths  from  that  time,  namely  in  March,  1841.   Lediard, 

k2 
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1844.         however^  failed  to  do  so,  and  the  executors  at  that  time 
^;;;;^      took  no  measures  to  enforce  payment. 

^'  In  April,  1842,  the  executors  again  applied  to  Lediard 

for  payment  of  the  bond  debt.  The  result  of  this  applica- 
tion was,  that  the  executors  took  from  Lediard,  as  a  secu- 
rity for  the  debt,  his  promissory  note,  dated  the  23rd 
April,  1842,  for  payment  (a)  of  the  sum  of  £1800  on  the 
6th  July  ensuing,  and  delivered  up  the  bond  to  Lediard, 
who  afterwards  cancelled  it. 

It  appeared  that  Lediard  had  been  in  large  business  as 
an  attorney,  and  was  for  many  years  up  to  the  year  1842 
reputed  to  be  in  a£9uent  circumstances. 

The  money  due  on  the  note  not  having  been  paid,  and 
Lediard  having  become  bankrupt,  this  bill  was  filed  by 
William  Bullock  and  the  children  of  Thomas  Bullock 
against  the  executors  and  Robert  Brown,  praying  that  the 
executors  might  be  decreed  personally  to  make  good  the 
money,  and  that  the  same  might  be  invested  for  the  benefit 
of  the  persons  interested  therein. 

Mr.  Russell  and  Mr.  Parry,  for  the  plaintiffs. 

Mr.  Swanston  and  Mr.  Baily,  for  the  defendants,  the 
executors,  contended  that  their  clients  had  acted  with 
reasonable  discretion,  and  that  there  was  no  rule  of  this 
Court  rendering  trustees  liable  on  the  mere  ground  that 
they  had  left  property  outstanding  on  the  same  personal 
security  on  which  the  testator  had  left  it :  Buxton  y.  Bux- 
ton {b),  Garrett  v.  Noble  (c),  Ashbumham  v.  ThonyMon  (d). 
They  observed  that  Lediard  was  the  testator's  own  soli- 
citor, and  that  the  testator  himself  had  left  this  bond  out- 
standing seven  years,  which  shewed  his  confidence  in 

(a)  The  words  "  to  pay"  were  (c)  6  Sim.  504. 
omitted  in  the  note.  (d)  13  Yes.  402. 

(b)  IMyl.  &C.  80. 
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Lediard ;  and,  moreoyer,  that,  without  twelve  months'  no-        1844. 
tice,  the  testator  himself  could  not  have  recovered  the      bullock 
money  in  an  action  on  the  bond,  and  that  it  was  very  v- 

doubtful  whether  the  executors  had  any  right  of  action  at 
til,  and,  consequently,  that  they  were  justified  in  the  ar- 
nngement  which  they  had  entered  into  with  Lediard  as  to 
the  promissory  note,  which  was  not  necessarily  to  be  con- 
ndered  as  taken  in  satisfaction  of  the  bond:  Davis  v. 
Gyde  {a).  They  also  contended  that  Brown  was  equally 
liable  with  the  executors :  Trafford  v.  Boehm  (i),  and,  as  to 
costs,  cited  Taylor  v.  Tabrum  (c).  Baker  v.  Carter  (rf), 
Bailey  V.  Gould  {e). 

Mr.  Faber  appeared  for  the  defendant  Brown. 

The  ViCE^HANCELLOR. — Paiuful  as  this  case  is,  I  think  March  19M. 
it  unfortunately  so  clear  of  difficulty  (an  opinion  confirmed 
by  reflection,  and  an  examination  of  authorities  last  night, 
and  some  examination  of  the  pleadings  this  morning)  that 
I  ought  not  to  cause  the  parties  further  expense  or  anxiety 
bj  deferring  my  judgment  to  another  day. 

It  is  plain,  that,  at  the  time  of  the  testator^s  death,  in 
1835,  Mr.  Lediard  was,  and  admitted  himself  to  be,  in- 
debted to  the  testator  in  a  principal  sum  of  JEISOO,  carry- 
ing interest,  and  that  this  debt  was  included  in  the  bequest 
inder  which  the  plaintifis  daim.  The  executors  were  cer- 
tainly aware  of  the  existence  of  the  debt  as  early  as  the 
year  1837,  if  not  as  early  as  the  year  1836,  and  must  be 
taken  to  have  then  known  that  it  was  comprised  in  the 
bequest  just  mentioned.  Of  this  there  can  be  no  doubt, 
lediard,  who  did  not  dispute  his  liability,  made  several 

payments  of  interest  upon  the  £1800,  on  the  footing  that 

I  bave  stated,  in  the  interval  between  the  testator*s  death 

W  2  Ad.  &  E.  623.  {d)  1  Y.  &  C.  250. 

(*)  3  Atk.  444.  (e)  4  Y.  &  C.  221 . 

(06  Sim.  281. 
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Whxatlbt. 
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1844.  and  the  year  1840^  interest,  that  is,  accruing  after  the  tea- 
Bullock  tator's  death.  The  testator  in  his  books  treated  the  debt 
as  a  bond  debt,  a  fact  which  the  executors  also  knew  in 
1837^  if  not  in  1836;  and  there  was  in  truth  a  bond  for  it 
from  Lediard  to  the  testator,  which  probably  was  at  the 
testator's  death  in  his  own  custody  in  the  house  where  he 
died,  for  it  was  found  there  in  the  year  1842.  The  exe- 
cutors may  very  possibly  not  have  seen  or  looked  for  this 
bond,  or  known  its  contents,  until  the  year  1842.  But  I 
am,  I  think,  bound,  upon  the  evidence  before  the  Court,  to 
hold,  that,  if  in  the  year  1838  they  were  ignorant  of  its 
nature  or  contents,  that  ignorance  was  unjustifiable,  and 
cannot  be  allowed  to  be  alleged  in  their  favour  for  any 
useful  purpose.  The  tenor  of  the  instrument  is  such,  that, 
if  a  notice  calling  in  the  principal  money  was  not  given, 
as  I  collect  none  to  have  been  given,  in  the  testator's  life- 
time, it  may  be  questionable  whether  it  was  competent  to 
the  executors  to  bring  an  action  directly  upon  it.  This, 
however,  is  a  point  upon  which  I  do  not  give  any  opinion. 
But  I  am,  upon  the  clear  and  admitted  facts,  satisfied 
that  the  executors  were  entitled  to  maintain  some  suit  at 
law  or  in  equity  against  Mr.  Lediard  for  the  recovery  of 
the  £1800,  with  the  arrears,  if  any,  of  interest.  Whether 
they  could  or  could  not  have  maintained  the  suit,  without 
a  twelvemonth's  previous  notice  or  demand,  may  possibly 
be  a  question.  Upon  that  also  I  give  no  opinion.  But 
the  executors  did  not  at  any  time  before  the  year  1842 
either  sue  Lediard  or  make  any  demand  upon  him  for  the 
£1800,  or  obtain  or  ask  for  any  security  for  it,  or  give  him 
any  notice  of  any  kind,  or  threaten  to  sue  him,  except 
only,  that,  in  September,  1840,  they  appear  to  have  made 
an  arrangement  with  him  that  he  should  pay  the  money 
in  the  Spring  of  1841,  which  he  did  not  do.  The  whole 
£1800  having  under  these  circumstances  remained  due  at 
the  end  of  the  year  1841, 1  think  that  the  trustees  had 
then  certainly,  if  not  before,  committed  a  breach  of  trust 
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hj  letting  it  so  remain^  and  made  themselves  personally        i844. 
answerable  to  the  plaintiffs  for  it.    Nothing  took  place      ^""^     ' 
in  my  opinion  to  remove  or  relieve  them  from  that  re-  v- 

^onsibUity.  The  transaction,  however,  of  April,  1842, 
including  the  promissory  note  and  the  loss  of  the  posses- 
non  of  the  bond,  found  afterwards  in  a  cancelled  state 
unong  the  papers  of  Lediard,  who  became  bankrupt  in 
July,  1842,  strengthened  the  case  against  the  executors,  if 
that  case  was  capable  of  being  strengthened.  It  may  be 
tree  that  the  executors,  whose  integrity  I  do  not  doubt, 
wished  and  meant  to  act  properly,  and  were  guided  by  the 
advice  of  the  solicitor  whom  the  testator  employed  and 
trusted,  namely,  Lediard  himself.  This,  however,  though 
it  may  seem  to  add  hardship  to  the  case,  cannot  in  my 
judgment  avail  them.  A  trustee  committing  a  breach  of 
trust  is  not  protected  from  its  consequences  by  the  cir- 
cimistance  that  he  honestly  took  and  followed  the  advice 
and  opinion  of  his  solicitor,  whatever  remedy  he  may  have 
against  that  solicitor;  nor  can  it  make  any  difference,  that 
the  solicitor  was  also  the  solicitor  and  adviser  of  the  author 
of  the  trust. 

It  may  be  true,  that,  as  the  executors  say,  Lediard  was 
up  to  the  time  of  his  bankruptcy  believed  by  them,  and 
generally  reputed  and  considered,  to  be  a  man  of  credit  and 
mhstance  and  ample  means.  Neither  that  circumstance, 
nor  the  fact  that  he  was,  and  had  been  from  the  year  1828, 
trusted  by  the  testator  as  a  debtor  without  security,  nor 
the  degree  of  delay  or  discretion  allowed  by  the  general 
ndes  of  this  Court,  or  by  the  particular  terms  of  the  will 
in  question,  (in  which  I  do  not  forget  the  words  "  as  soon 
la  conveniently  may  be,'^  or  the  words  "  or  such  parts 
thereof  as  they  may  think  proper*'),  can,  in  my  opinion, 
jmtify  the  course  taken  by  the  executors,  or  rather  their 
omission. 

It  has  not  been  suggested  to  me,  and  I  have  not  been 
tble  to  surest  to  my  own  mind,  that  any  advantage  to  the 
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1844.        plaintiffs  was  or  could  reasonably  have  been  thonght  likely 

g^][^^      to  arise  from  leaving  the  money  in  the  debtor's  hands  im- 

^    ^-  secured.    The  case  as  to  Mr.  Brown,  the  tenant  for  life, 

Whbatlet. 

who  was  receiving  four  and  a  Yisliper  cent,  per  annum,  may 
possibly  have  been  different ;  but  of  course  the  executors 
were  bound  not  to  consult  his  interest,  to  the  damage  or  at 
the  risk  of  the  other  cestuis  qiie  truaieni.  Security  was 
not,  but  of  course  might  have  been,  asked  for.  Its  refusal 
would  have  brought  the  matter  to  a  crisis ;  and  that  the 
testator  was  content  without  security,  has  never  been  al- 
lowed to  justify  an  executor  in  leaving  debts  due  to  the 
estate  outstanding  upon  mere  personal  liability.  If  a 
year's  notice  before  calling  in  the  principal  was,  after  the 
testator's  death,  necessary,  it  was  especially  imprudent  in 
the  executors  neither  to  give  such  a  notice  nor  to  ob- 
tain an  agreement  dispensing  with  it,  nor  was  it  otherwise 
than  very  incautious  to  allow  an  instrument  so  worded 
as  the  bond  to  remain  the  only  written  evidence  of  the 
debt,  or  the  only  security,  if  security  it  could  be  called, 
for  it.  It  is  not  necessary  in  this  case  to  say,  whether, 
during  the  first  year,  or  even  the  first  two  years,  after  the 
testator's  death,  there  was  unjustifiable  delay  or  culpable 
negligence,  terms  which  I  use  of  course  technically,  and 
not  disrespectfully.  But,  in  1838,  he  had  been  dead- three 
years,  and  I  am  clearly  of  opinion,  that,  in  or  before  the 
year  1839,  the  executors  ought  to  have  placed  themselves, 
if  they  were  not  originally,  in  a  condition  to  sue,  and 
ought  either  to  have  sued  or  to  have  obtained  substantial 
security,  or  (if  this  could  be  denied  or  doubted)  that  they 
ought  to  have  done  so  in  1840  or  1841.  And  upon  the 
pleadings  and  evidence  I  consider  myself  not  at  liberty  to 
suppose  that  such  measures,  if  then  taken,  would  have 
been  fruitless. 

I  think  that  I  ought  not  to  direct  any  inquiry  as  to  the 
means  and  circumstances  of  Lediard  at  any  time  between 
the  testator's  death  and  his  bankruptcy,  a  period  of  more 
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than  six  years^  daring  the  whole  or  more  than  the  first         1844. 
half  of  which  he  was  in  apparent  credit  and  repnte.     He       ^    "^"^ 
was  so  indeed^  as  I  collect^  np  to  the  end  of  the  year  1841^  v. 

and  still  later.  But  I  observe  a  passage  in  the  answer  of 
the  executors,  from  which  it  appears^  that^  in  February, 
1842,  having  heard  rumours  as  to  Lediard's  circumstances, 
ihey  applied  for  payment  at  a  future  day.  This  renders 
the  transaction  of  April,  1842,  still  more  weighty  and  re- 
markable. 

It  has  been  argued  that  there  was  acquiescence  on  the 
part  of  the  plaintiffs,  or  some  of  them,  in  the  conduct  or 
omission  of  which  they  now  complain,  such  as  to  preclude 
their  title  to  relief.  I  think  that  case,  however,  not  esta- 
bCahed.  Neither  act  nor  knowledge  before  the  year  1840 
or  1841  is  proved  as  to  either  of  them.  Nor  does  that 
which  took  place  in  1840  or  1841  amount  to  an  answer  to 
their  case,  or  to  the  case  of  either  of  them.  It  is  not 
ihewn  that  either  of  them  was  then,  or  at  any  time  before 
Lediard's  bankruptcy,  apprised  fully  or  sufficiently  of  their 
rights  or  of  the  material  facts  or  circumstances,  or  in- 
tended to  abandon  or  waive  any  rights  that  they  might 
haye.  The  executors  must  (and  I  regret  it)  be  declared 
liable  for  the  £1800,  and  bring  the  amount  into  Court 
without  prejudice  to  any  question  between  them  and  Mr. 
Brown.  I  may  add  that  I  consider  this  decision  to  be 
quite  consistent  with  Garrett  v.  Noble  and  Buxton  v. 
Butm. 

With  regard  to  the  costs  to  this  time,  the  suit  has  been 
i^dered  necessary  by  the  breach  of  trust  merely,  and  they 
oiuit  follow  the  event;  but  neither  between  the  plaintiffs 
^i  Mr.  Brown,  nor  between  the  executors  and  Mr. 
Brown,  can  there  be  any  costs. 
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1844. 

March  19^  BaoOETT  V.  MeUX. 

29th,  T 

A  real  estate  J  OHN  WARREN,  by  his  will,  dated  the  1st  September, 
to'a  ma^ed*^  1828,  after  devising  certain  real  estates  and  beqaeathing 
woman  in  fee-    certain  legacies,  devised  as  follows  : — *'  I  give  and  devise 

nmple  for  her  "  ,  ° 

separate  ose,      unto  my  daughter,  Alice  Baggett,  the  wife  of  William  Bag- 

maimeras  to      g^^^  ^^^  youngcr,  all  that  my  freehold  estate  situate  and 

du^^^thc'co-  ^®^^&  o^  *^®  ^®s*  *^<1®  o^  Great  Windmill-street,  in  the 
Tertnre  from      parish  of  St.  Jamcs,  Westminster,  with  the  appurtenances, 

making  any 

sale,  mortgage,  Consisting  of  the  premises  called  the  Bull-yard,  in  the  oc- 
incui^ranceto  cupatiou  of  Mr.  Robert  Newman,  and  three  houses  in 
take  effect         Great  Windmill -street  aforesaid,  being  No.  42,  in  the  oc- 

against  it  dur-  ^  *  o  ^ 

ing  her  life  or  cupation  of  —  Brodic,  Esq.,  No.  43,  known  by  the  name  or 

Tertnre.  Hence,  sign  of  The  Bull  public-house,  and  No.  44,  to  hold  the  same 

▼boTa  reid  '  unto  my  said  daughter,  Alice  Baggett,  and  her  heirs  for 

estate  to  his  ever.^'    The  testator  then,  after  bequeathing  several  pecu- 

daughter  B.,  a  ,  ^  -i  o  r 

married  wo-  niary  legacies,  gave  all  the  residue  and  remainder  of  his 

with'a  deciara-  estate  and  effects  whatsoever  and  wheresoever  to  William 

^miMnotleii  ^^^SS®*^  *^®  elder,  and  George  Bather,  their  heirs,  execu- 

charge,  morU  tors,  and  administrators,  upon  trust  to  make  sale  and  dis- 

ber  it,  followed  pose  of  such  parts  thereof  as  should  not  consist  of  money, 

deciwraition  ^^^  ^^^  pajuig  and  discharging  all  his  just  debts  and 
that  she  should   funeral  and  testamentary  expenses  and  legacies,  should 

omi  sole  and      transfer,  pay,  and  divide  the  surplus  of  such  residue  unto 

a^benefirand   *^^  among  his  five  children  (including  Alice  Baggett)  in 

h '^^^*  8d!e      ®^^*^  shares,  the  shares  of  the  daughters  to  be  paid  into 

management 
thereof,  inde- 
pendent of  her  hosband  and  free  from  his  debts,  &c. : — Held,  that  the  prohibitory  dause  was 
not  Toid,  inasmuch  as  it  must  be  taken  in  connexion  as  well  with  the  succeedhig  as  the  pre- 
ceding words ;  and  therefore  that  a  security,  by  way  of  equitable  mortgage,  executed  by  the 
hnsbukd  and  wife  to  a  party  who  had  notice  of  the  wife's  title  under  the  wOl,  was  Toid  as  against 
the  wife. 

Feme  coTert  is  entitled  under  a  will  to  an  estate  in  fee-simple,  subject  to  an  outstanding  lease 
for  thirty-one  years  from  June,  1816,  at  a  rent  of  ^60  per  annum,  and  subject  to  a  clause  in  the 
will  prohibiting  her  from  mortgaging  or  encumbering  the  property  during  coverture.  In  June, 
1840,  the  hus^nd  takes  an  assignment  to  himself  of  the  lease  of  1816,  and  the  husband  and 
wife  execute  a  new  lease  to  £.,  as  a  trustee  for  the  husband,  for  the  term  of  thirty. one  years,  at 
the  same  rent  as  before.  Id  this  lease  no  notice  is  taken  of  the  wife's  separate  estate,  and  E. 
enters  into  no  covenants.  In  1841,  the  property  lets  at  j^O  per  annum.  The  new  lease  is  an 
incumbrance  within  the  meaning  of  the  prohibitory  clause  contained  in  the  will. 
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their  own  proper  liands  respectively^  for  their  own  sole  and 
separate  nse  respectively^  their  receipts  to  be  sufficient 
discharges  to  his  execators;  provided^  that^  if  either  of  his 
nid  children  should  die  in  his  lifetime,  leaving  a  child  or 
children^  the  share  or  shares  of  the  parents  so  dying  should 
go  to  their  child  or  children.    The  testator  then  proceeded 
ai  follows : — "  And  I  hereby  declare,  that  neither  of  my 
aid  daughters  shall  sell,  charge,  mortgage,  or  encumber 
the  estates  or  property  by  me  given,  devised,  and  be- 
queathed to  them;  and  that  my  daughters  shall  have,  re- 
ceive, and  take  such  estates  and  property,  each  of  them, 
br  their  own  sole  and  separate  and  respective  use,  benefit, 
ind  disposal,  and  have  the  sole  management  thereof  inde* 
pendent  of  their  husbands  for  the  time  being;  and  the 
ame,  or  any  part  thereof,  or  the  rents,  dividends,  or  yearly 
produce  thereof,  or  any  part  thereof,  shall  not  be  subject 
(ff  liable  to  the  debts,  control,  or  intermeddling  of  their 
husbands  for  the  time  being ;  and  that  the  respective  re- 
ceipts of  my  said  daughters  alone,  signed  by  them  with 
their  hands,  shall  from  time  to  time  be  a  good  and  suffi- 
cient discharge  for  the  said  rents,  dividends,  and  interest, 
(ff  yearly  produce  and  monies  hereby  given,  devised,  and 
bequeathed  to  them  respectively,  to  the  parties  paying  the 
nme ;  and  that  the  said  estates  or  property  shall  go  to 
iQch  child  or  children,  or  other  person  or  persons,  in  such 
ihare  or  shares,  or  manner,  as  they,  my  said  daughters, 
ihall,  by  their  respective  last  will  and  testament  in  writing, 
or  by  any  writing  of  that  purport,  to  be  executed  in  the 
presence  of  two  or  more  credible  witnesses,  give,  order, 
direct,  or  appoint  the  same.^'    And  the  testator  appointed 
limiiam  Baggett  the  elder,  and  (George  Bather,  executors 
cfhiB  will. 

The  testator  died  on  the  1st  September,  1828.  At  the 
time  of  his  death  the  premises  called  The  Bull  public-house, 
in  Great  Windmill-street,  were  subject  to  a  lease  granted 
l^the  testator,  dated  the  19th  January,  1816,  to  Joseph 
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1844.        Goding,  for  a  term  of  thirty-one  years,  commencing  at 
^    "^^      Lady-day,  1816,  at  the  annual  rent  of  d660. 

»•  By  an  indenture  dated  the  11th  June,  1840,  made  be- 

Msux. 

tween  William  John  Baggett  and  his  wife  of  the  first  part^ 
the  defendant  John  Evans  of  the  second  part,  and  William 
John  Baggett  of  the  third  part,  in  consideration  of  the  rent 
thereby  reserved,  and  the  covenants  therein  contained, 
William  John  Baggett  and  his  wife  granted,  bai^ned, 
demised,  and  leased  to  Evans,  his  executors,  administrators, 
and  assigns,  the  premises  called  The  Bull  public-house, 
with  the  appurtenances,  to  hold  the  same  to  Evans,  his 
executors,  administrators,  and  assigns,  nevertheless,  in  trust 
for  Baggett,  his  executors,  administrators,  and  assigns, 
from  Midsummer-day  then  next  ensuing,  for  the  term  of 
thirty-one  years,  yielding  and  paying  during  the  said  term 
to  Baggett  and  his  wife,  and  the  survivor  of  them,  and 
the  heirs  and  assigns  of  the  wife,  the  clear  yearly  rent 
or  sum  of  £60,  on  the  four  usual  quarterly  days  of  pay- 
ment. 

By  an  indenture  dated  the  16th  of  June,  1840,  Baggett 
took  an  assignment  to  himself  of  the  premises  comprised  in 
the  indenture  of  January,  1816,  for  the  residue  of  the  term 
of  thirty-one  years  thereby  created. 

On  the  same  16th  of  June,  Baggett  deposited  all  the 
before-mentioned  deeds  with  Sir  Henry  Meux  &  Co.  by 
way  of  equitable  mortgage  for  securing  the  re-payment  to 
them  of  the  sum  of  £600  with  interest.  He  at  the  same 
time  signed  and  delivered  to  them  a  memorandum  by 
which  he  admitted  that  that  sum  had  been  lent  by  Meux 
&  Co.  to  himself,  and  by  which  he  engaged  to  execute  to 
them  an  under-lease  of  the  premises  for  such  term  as  they 
should  think  fit,  by  way  of  mortgage,  with  powers  of  sale, 
&c.,  and  agreed  that  they  should  have  a  lien  on  the  deeds 
until  re-pajrment. 

The  bill  was  filed  by  Mrs.  Baggett,  by  her  next  friend, 
against  Sir  H.  Meux  &  Co.,  John  Evans,  and  W.  J.  Ba^ett. 


Meux. 


CASES    IN    CHANCERY.  141 

It  alleged  that  the  plaintiflF's  husband^  being  in  needy  cir-         1844. 
comstances^  did,  in  Jane,  1840,  set  on  foot  a  plan  or  con-      ^I    "^     ' 

,  *  Bagoett 

tnyance  to  obtain  from  the  plaintiff  the  benefit  of  her  sole        ^_  v. 
and  separate  estate  and  interest  in  the  premises  in  ques- 
tion, and,  with  that  view,  applied  to  Meux  &  Co.  for  a  loan 
of  £600,  and  proposed  to  secure  the  re*payment  thereof  by 
a  lease,  to  be  obtained  from  the  plaintiff,  of  the  premises  to 
some  indifferent  person,  in  trust  for  her  husband,  and  to 
deposit  the  same,  when  granted,  with  Meux  &  Co. :  that, 
haying  entered  into  such  arrangement  with  Meux  &  Co., 
her  husband  applied  to  the  plaintiff,  and  stated  and  repre- 
sented to  her,  that,  as  the  then  existing  lease  of  thirty-one 
years  was  nearly  expiring,  it  was  very  desirable  that  a  new 
ktse  should  be  granted,  and  that  a  person  of  the  name  of 
Eyans  would  take  such  new  lease  and  give  a  considerable 
increase  of  rent  for  the  same,  and  that  it  would  be  much 
to  her  benefit  to  grant  such  a  lease :  that  the  plaintiff, 
tmsting  entirely  to  the  truth  and  good  faith  of  such  repre- 
sentations, and  in  ignorance  of  any  such  agreement  for  a 
loan  having  been  entered  into  between  her  husband  and 
Meux  &  Co.,  consented  to  join  in  granting  such  lease :  and 
that  thereupon  her  husband,  or  Meux  &  Co.,  or  one  of  their 
aohcitors,  prepared  and  ingrossed,  or  caused  to  be  prepared 
and  ingrossed,  a  certain  indenture  of  lease  which  she  exe- 
cated,  without  ever  having  read  the  same  or  heard  the 
tame  read,  and  without  having  been  made  acquainted  with 
the  true  purport  or  effect  thereof.    The  bill  then  stated, 
that  the  plaintiff  had  lately  discovered  that  the  indenture 
of  lease  so  executed  was  the  indenture  of  the  11th  June, 
1840;  and,  ailer  stating  the  fact  of  the  deposit,  it  charged 
iliat  the  declaration  of  trust  contained  in  the  indenture  of 
lease,  in  favour  of  William  John  Baggett,  was  a  fraud  on 
the  plaintiff,  and  was  inserted  therein  entirely  without  her 
knowledge  or  concurrence,  and  that  she  never  in  any  man- 
lier agreed  or  intended  to  give  up  her  separate  estate  and 
iiiterest  in  the  premises,  or  any  part  thereof. 
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1844.  The  bill  prayed  that  it  might  be  declared^  that,  by  the 

true  construction  and  operation  of  the  will  of  the  testator, 
John  Warren,  the  plaintiff  was  restrained  from  disposing 
of  her  estate  and  interest  in  the  premises  in  question  by 
way  of  anticipation,  and  from  executing  any  valid  con- 
veyance or  disposition  thereof;  and  that  it  might  be  de» 
dared,  that  the  indenture  of  lease  of  the  llth  June,  1840j 
was,  therefore,  void  and  inoperative  as  against  her;  and 
that  it  might  also  be  declared,  that  it  was  obtained  from 
her  by  undue  and  improper  means,  and  ought  to  be  de- 
livered up  to  be  cancelled,  and  that  the  same  might  be 
delivered  up  and  cancelled  accordingly  as  against  her;  and 
that  it  might  also  be  declared,  that  plaintiff  was  entitled  to 
the  fee-simple  and  inheritance  of  the  said  premises  for  her 
sole  and  separate  use,  exclusive  of  her  said  husband,  sub* 
ject  to  the  residue  of  the  said  term  of  thirty-one  years 
granted  by  the  indenture  of  the  19th  January,  1816. 

In  the  answer  of  the  defendants  Meux  &  Co.,  the  iol* 
lowing  statements  were  made  by  Henry  Nealson  Smith, 
one  of  the  partners  : — That,  in  June,  1840,  the  defendant 
John  Evans  introduced  Baggett  to  Sir  Henry  Meux,  de- 
ceased, and  the  defendant  Smith,  and  represented  him  to 
be  the  husband  of  the  plaintiff,  and  to  be  entitled,  toge- 
ther with  the  plaintiff,  to  the  premises  in  question,  sub- 
ject to  the  indenture  of  lease  of  the  19th  January,  1816; 
but  that,  previously  to  such  introduction,  Baggett  was  a 
perfect  stranger  to  Smith,  and,  as  the  other  defendants  be- 
lieved, to  Sir  H.  Meux.  That,  on  such  occasion,  Baggett 
stated  to  Smith,  that  he,  Baggett,  and  the  plaintiff  were 
desirous  of  entering  into  possession  of  the  public-house 
and  premises,  in  order  that  he,  Baggett,  might  therein 
carry  on  the  business  of  a  publican,  for  the  benefit  of  him- 
self and  the  plaintiff,  and  that,  with  that  view,  he,  Baggett, 
had  agreed  to  purchase  the  residue  of  the  term  of  thirty- 
one  years  in  the  premises,  created  by  the  indenture  of 
lease  of  19th  January,  1816;  that  he  contemplated  making 
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considerable  repairs  and  alterations  in  the  house  and  pre-  1844. 
miseSy  but  that  he  had  not  sufficient  ready  money  for  that 
purpose,  and  he  requested  the  firm  of  Meux  &  Co.  to  ad- 
fince  and  lend  him  £600j  that  he  represented  to  Smith 
ind  Sir  H.  Meux  that  he  and  his  wife  were  willing  to  con- 
cur in  effecting  any  security  upon  the  premises  for  the  re- 
payment of  such  loan  and  interest^  and  of  such  further 
debt  as  might  become  due  from  him^  Baggett^  to  Meux  & 
Co.^  in  the  course  of  his  dealings  in  trade  with  them^  which 
might  be  adrised  on  behalf  of  Meux  &  Co.  That^  in  con- 
sequence of  such  application  by  Baggett^  Meux  &  Co. 
csQsed  inquiries  to  be  made  by  their  solicitors^  as  to  the 
nstnre  of  the  plaintiff's  interest  in  the  public-house  and 
premises,  under  the  will  of  the  testator,  John  Warren,  and 
u  to  the  truth  of  the  other  representations  made  by  Bag- 
gett,  and  particularly  as  to  the  plaintiff's  willingness  to 
join  with  her  husband  in  the  proposed  security. 

All  the  defendants  (Meux  &  Co.)  then  stated  their  belief 
ihst  the  plaintiff  represented  herself  to  their  solicitors  to  be 
perfectly  cognizant  of  the  intention  and  design  of  Baggett 
as  to  the  proposed  loan,  and  as  to  the  taking  possession  of 
ind  carrying  on  trade  in  the  said  public-house  and  pre- 
mises, and  that  she  confirmed  his,  Baggetf  s,  representa- 
tions, and  expressed  herself  to  be  ready  and  willing  to  join 
viih  her  husband  in  giving  the  security  required  by  their 
loUdtors  for  the  said  loan.    That  they  had  been  informed 
and  beliered,  that,  after  some  negotiation  as  to  the  best 
mode  of  effecting  such  proposed  security,  it  was  ultimately 
apreed  between  their  solicitors  and  Baggett  and  the  plain- 
tiff, that  Baggett  and  the  plaintiff  should  execute  such 
leue  of  the  said  public-house  and  premises  to  John  Evans, 
in  trust  for  the  defendant  Baggett,  as  in  the  bill  mentioned 
to  have  been  executed,  and  to  bear  date  the  11th  June, 
1840,  and  that  such  lease,  when  executed,  should  be  de- 
posited by  Baggett  with  Meux  &  Co.,  by  way  of  equitable 
i&ortgage  for  securing  to  the  firm  the  re-payment  of  the 
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1844.        said  intended  loan  and  interest,  and  of  any  further  sum 
which  might   become    due    to    them    from  Baggett  as 
aforesaid^  and  that  Baggett  should  also  enter  into  such 
agreement  to  grant  to  the  partnership  firm  an  under-lease 
of  premises  as  thereinafter  mentioned  and  set  forth.  They 
admitted^  that^  under  the  circumstances  thereinbefore  men- 
tioned, Baggett  and  the  plaintiff  applied  to  the  firm  of 
Meux  &  Co.  for  a  loan  of  £600^  and  proposed  to  secure 
the  re-payment  thereof  by  a  lease  to  be  granted  by  him  and 
the  plaintiff,  but  not  otherwise  to  be  obtained  from  the 
plaintiff^  of  the  said  pubUc-house.    They  then  alleged  that 
the  same  amount  of  rent,  and  no  more,  was  intended  to 
be,  and  is,  reserved  by  the  lease  of  11th  June^  1840|  as 
was  reserved  by  said  lease  of  19th  January,  1816;  and  they 
believed  that  the  lease  of  11th  June,  184!0,  was  executed 
by  the  plaintiff  in  pursuance  of  such  arrangement,  and  with 
a  view  of  enabling  the  plaintiff  and  her  husband  to  take 
the  said  public-house  for  the  purpose  of  residing  and  carry- 
ing on  business  therein  for  their  joint  benefit;  however, 
&c.     The  defendants  then  traversed  the  allegations  of  the 
plaintiff^s  bill  as  before  set  out,  and  added  that  they  had 
been  informed  and  believed  that  the  plaintiff  was  well 
aware  of  such  plan  and  agreement  for  a  loan  having  been 
entered  into  between  Baggett  and  the  firm  of  Meux  &  Co., 
and  that  she  perfectly  understood  the  object  of  the  said 
plan  or  agreement,  and  particularly  the  purpose  for  which 
the  new  lease  was  to  be  granted,  and  that  she  fuUy  i^ 
proved  of  such  object  and  purpose,  and  was  willing  and 
anxious  that  the  loan  should  be  obtained  from  Meux  &  Co. 
by  the  means  and  for  the  purposes  therein  set  forth. 
The  plaintiff  entered  into  no  evidence. 
The  defendants  Meux  &  Co.^  in  support  of  their  case, 
examined  the  defendant  Evans  and  Mr.  Hunter,  their  so- 
licitor.    These  witnesses  completely  established  the  case 
made  by  the  answer.     Prom  the  evidence  of  the  former,  it 
appeared  that  he  had  introduced  Baggett  to  the  derk  of 
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Messrs.  Meox  &  Co.  in  consequence  of  a  previons  arrange-         1844. 
ment  with  the  plaintiff  and  her  husband^  which  had  been      baoobtt 
mide  at  a  meeting  at  which  the  plaintiff  was  present^  and  ^' 

jobed  in  the  proposals  for  the  loan.  The  witness  Hunter 
prored  that  the  nature  of  the  security  to  Meux  &  Co.  was 
Mf  explained  to,  and  understood  by^  the  plaintiff^  and 
that  she  entirely  concurred  therein.  A  Master  in  Chan- 
eery  was  likewise  examined  upon  the  latter  point,  and  his 
endence^  as  far  as  it  went,  corroborated  that  of  the  last 
witness. 

Mr.  Swanston  and  Mr.  Busk,  for  the  plaintiff,  cited 
hennet  v.  Davis  (a),  Morgan  v.  Morgan  (i),  Thdlett  v.  Arm- 
Urong  (c),  Jackson  v.  Hothouse  (d). 

Russell  and  Freeling,  for  the  defendants  Messrs.  Meux 
k  Co. — Had  the  clause  against  anticipation  ended  with  the 
words  ''And  I  hereby  declare  that  neither  of  my  said 
daughters  shall  sell,  mortgage,  charge,  or  encumber  the 
estates  or  property  by  me  given,  devised,  or  bequeathed  to 
them,^^  it  could  not  have  been  doubted  that  the  prohibi- 
tion was  Toid ;  and  we  submit,  that  the  proviso  restrain- 
ing anticipation  will  make  no  difference.     The  testator 
gives  an  estate  in  fee  to  his  daughter,  and  to  such  a  gift, 
although  to  a  married  woman,  a  subsequent  proviso  against 
anticipation  will  not  attach:  it  is  contrary  to  the  whole 
policy  of  the  law.    There  is  no  case  precisely  like  the  pre- 
sent, but  the  observations  of  Lord  Ahanley  in  Bradley  y. 
ftixoto  {e)  are  in   point.     His  Lordship   says — '^  In   all 
these  cases  the  gift  stands,  and  the  condition  or  exception 
ia  rejected.     In  this  case,  therefore,  I  am  under  the  ne- 
ceinty  of  declaring  that  this  is  a  gift  with  a  qualification 
inconsistent  with  the  gift,  and  the  qualification  must  there- 
Co)  2  P.  W.  316.  {d)  2  Mer.  483. 
[h)  5  Madd.  408.  \e)  3  Yes.  325. 
(e)  4  M.  &  C.  393. 

VOL.  I.  L  C.  C.  C. 


1 


146 


1844. 


CASES    IN   CHANCERT* 

fore  be  rejected.  This  is  not  like  Sockett  ▼•  Wray,  for 
there  the  gift  was  to  a  feme  covert  for  lifty  and  then  to 
such  uses  as  she  should  by  will  appoint.  She  could  only 
appoint  by  will^  and  could  not  bind  her  executors  by  any 
deed  in  her  lifetime;  and  I  declared,  in  determining  that 
case,  that  I  should  think  otherwise  in  the  case  of  a  man  or 
awj  person  having  an  absolute  interest.*^  His  Lordahip'a 
impression  therefore  was,  that  a  clause  restraining  antici* 
pation,  co-extensive  with  an  absolute  gift  in  fee  to  a  feme 
covert,  was  void.  A  clause  of  that  nature  occurs  in  the 
present  case ;  in  addition  to  which  the  testator  has,  in  ex- 
press terms,  said  two  contradictory  things ;  £or  he  haa  said 
that  the  daughters  shall  not  alienate,  and  yet  that  the 
estate  shall  be  at  their  disposal.  The  word  "  disposal ''  caa 
have  no  meaning  if  the  two  clauses  are  used  together,  and 
as  applicable  to  the  same  property;  for  how  can  it  be  said 
that  they  shall  not  sell  or  encumber,  and,  at  the  same 
time,  have  the  disposal  of  the  property  ? 


Mr.  Hislop  Clarke,  for  the  defendant  Evans. 
Mr.  Grove,  for  the  defendant  Baggett. 
Mr.  Swansion,  in  reply. 


In  the  course  of  the  argument  the  following  cases  were 
also  mentioned : — Barrymore  v.  EUis  (a).  Brown  y. 
ford  (A),  Moore  v.  Moore  (c),  Fettiplace  v.  Gorges  (d). 


March  29/A.  The  Yicb-Ghancbllor. — How  upon  the  authorities,  (in- 
cluding Jackson  V.  Hobhouse),  or  upon  the  ordinary  prin- 
ciples of  the  Court  protecting  purchasers  for  valuable  coup 
sideration  without  notice,  this  cause  would  have  stood  if 


(a)  8  Sim.  1. 

(b)  11  Sim.  127. 


(c)  Ante,  p.  54. 
(/)  1  Vee.  jun.  46. 
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Ht.  Wmtten^u  will  bad  been  concealed^  or  actual  fraud  of        1844. 
tay  kind  had  been  alleged  atid  proved  against  the  plaintiff^ 
ii  It  ttxmeoeatary  to  consider^  for  there  is  no  sudh  issue. 

I  an  of  opinion  that  the  defendant  Mr.  Evans^  and  it  is 
plria  adDid  admitted  that  all  the  other  parties  to  the  trans* 
aetbna  in  question^  which  took  place  in  June^  1840^  had^ 
IB  and  throughout  those  transactions^  from  the  beginnings 
eomplete  notice  of  the  wiU^  and  complete  notice  that  th6 
(diintilPa  title  was  under  it.    The  main  question  argued 
ks  been,  and  the  main  question  for  decision  is^  whether^ 
leeording  to  the  true  construction  of  the  will^  the  lease  of 
11th  Jone^  1840^  is  sustainable  against  her.    It  appears 
fimn  the  will  that  aS  the  testator's  daughters^  including 
the  plaintiff^  were  under  coverture  at  the  time  when  it  was 
mde,  and  that  the  plaintiff  was  then  the  wife  of  her  pre- 
lent  husband.    The  defendants  Messrs.  Meui  &  Co.^  by 
their  counsel^  have  argued,  that^  had  it  ended  with  the 
words  '^  And  I  herebf  declare  that  neither  of  my  said 
diDghters  shall  tell,  mortgage^  charge^  or  encumber  the 
estates  or  property  by  me  given^  devised^  and  bequeathed 
to  them/'  the  prohibition  would  have  been^  as  to  the  pro- 
perty in  question  in  this  suit^  void.     That  is  so :  the  plain- 
tiff would  not  then  have  had  it  to  her  separate  use.     But 
they  have  also  contended  that  the  prohibition  is  unavail- 
ing, even  as  the  will  stands ;  on  the  grounds^  that  (as 
irgued)  the  words  have  no  substantial  connexion  with  thef 
ptorision  following  them^  by  which  the  daughters'  interests 
ve  made^  or  declared  to  be^  independent  of  their  hus- 
binds^  and  that^  as  also  argued^  such  a  clause  against 
dieiiation  is^  as  to  the  plaintiff^  inconsistent  With  the  abso- 
lute gift  said  to  be  made  by  the  will  of  the  property  in 
qoeition  to  her^  and  not  more  effectual  in  her  cate  than 
it  would  be  had  the  devisee  been  a  man^  oi*  never  mafrried. 
To  these  arguments  I  find  myself  unable  to  accede. 

The  prohibition  against  sellings  mortgaging^  charging^ 
or  encumbering  is  immediately  followed  by  a  provision, 

l2 
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1844.  formings  in  truths  part  of  the  same  sentence  or  clause  with 
the  prohibition^  and  declaring  that  the  daughters  shall  hayCj 
receive,  and  take  "  such  estates  and  property,  each  of  them, 
for  their  own  sole,  separate,  and  respective  use,  benefit,  and 
disposal,  and  have  the  sole  management  thereof  independ- 
ent of  their  husbands  for  the  time  being/^  I  do  not  per- 
ceive  any  sufficient  reason  for  not  construing  these  two 
unseparated  parts  of  the  same  sentence  or  clause,  in  asso- 
ciation and  connexion  together ;  or  for  attributing  any 
degree  of  importance  to  the  order  of  precedence  between 
them :  the  question  is,  what  is  the  intention  to  be  reason- 
ably collected  from  the  whole  ?  The  testator  says,  "  I 
hereby  declare,  that  neither  of  my  said  daughters  shall  sell, 
mortgage,  charge,  or  encumber  the  estates  or  property  by 
me  given,  devised,  and  bequeathed  to  them.''  The  gift  of 
the  estate  in  question  to  the  plaintiff  (one  of  those  daugh- 
ters) is  composed,  not  more  of  the  mere  devise  of  it  to  her 
in  fee,  which  precedes,  than  of  the  provision  that  she  shall 
have  it  for  her  separate  use  independently  of  her  husband, 
which  immediately  follows,  that  prohibitory  declaration. 
Neither  the  extension  of  that  declaration,  if  it  does  extend, 
both  to  her  share  of  the  residue  given  to  her  separate  use 
by  an  earlier  part  of  the  will,  and  to  the  estate  now  in  dis- 
pute, nor  its  efficacy  or  sufficiency  as  to  her  share  of  the 
residue  directed  to  be  paid  into  her  hands,  is,  in  my  opinion, 
material  to  the  question  before  me ;  it  being  plain,  in  my 
judgment,  upon  the  whole  will,  that  the  prohibition  was 
meant  to  apply,  and  ought  to  be  read  as  applying,  to  her 
separate  interest  in  the  real  estate,  devised  to  her  as  real 
estate.  But  even  so,  it  is,  as  I  have  said,  contended  against 
her,  that  the  prohibition  is  void  or  ineffectual,  as  to  this 
property,  on  the  ground  of  her  absolute  interest  in  it ;  a 
distinction  being  argued  to  exist  between  such  a  case  and 
the  case  of  a  mere  Ufe  annuity  or  life  interest. 

It  must,  however,  be  remembered,  that,  in  the  language, 
whether  of  Lord  Thurlow  or  of  Lord  Eldon,  used  by  Lord 
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EUbm  in  Jackson  y.  Hobhause  {a),  ''a  feme  covert  having  1844. 
power  to  alien  is  a  mere  creature  of  equity^  to  the  extent  to 
lUch  the  settlement  constitutes  her  a  feme  sole^  and  no  fur- 
ther;^ and  that  Lord  Cotteriham,  in  Tullett  v.  Armstrong  {b)f 
Mfiy'^When  once  it  was  established  that  the  separate  es- 
tite  of  a  married  woman  was  to  be  so  far  enjoyed  by  her 
SB  a  feme  sole^  as  to  bring  with  it  all  the  incidents  of  pro- 
peity^  and  that  she  mighty  therefore^  dispose  of  it  as  a  feme 
lok  might  do^  it  was  founds  that^  to  secure  to  her  the  de- 
ored  protection  against  the  marital  rights^  it  was  necessary 
to  qualify  and  fetter  the  gift  of  the  separate  estate  by  pro- 
hibiting anticipation.'^  [His  Honor  also  read  the  subsequent 
observations  of  Lord  Cottenham,  to  the  words  '^  equally  upon 
the  other.'^  See  4  Myl.  %  C.  393,  394.]  Again,  in  the 
nme  case  (c).  Lord  Cottenham  says,  ''When  this  Court  first 
ealablished  the  separate  estate,  it  violated  the  laws  of  pro- 
perty as  between  husband  and  wife ;  but  it  was  thought 
beneficial,  and  it  prevailed.  It  being  once  settled  that  a 
wife  might  enjoy  separate  estate  as  a  feme  sole,  the  laws  of 
property  attached  to  this  new  estate,  and  it  was  found,  as 
part  of  such  law,  that  the  power  of  alienation  belonged  to 
the  wife,  and  was  destructive  of  the  security  intended  for 
it  Equity  again  interfered,  and,  by  another  violation  of 
the  laws  of  property,  supported  the  validity  of  the  prohi- 
bition against  alienation.^' 

Now,  it  being  clear  and  admitted  on  all  hands,  that,  with 
respect  to  a  life  interest  given  to  a  married  woman  for  her 
leparate  use,  she  may  be  effectually  restrained  from  doing, 
daring  her  coverture,  any  act  of  alienation,  total  or  partial, 
(without  any  clause  of  forfeiture,  and  without  any  limita- 
tion over  taking  effect  upon  such  an  act), — it  being  clear, 
u  I  apprehend,  that  a  clause  prohibiting  alienation  or  an- 
ticipation by  a  married  woman  of  her  separate  estate,  (when 

there  is  no  such  provision  of  forfeiture  or  limitation  over), 

(«)  2  Mer.  487.  (6)  4  M.  &  C.  393.  (e)  Id.  405. 
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1844.  however  the  prohibition  may  be  expressed^  whether  in  terms 
confining  it  to  a  period  of  coyerture,  or  in  terms  general 
and  undefined,  or  in  terms  distinctly  expressing  a  period 
beyond  as  well  as  during  coverture,  has  by  law  vaUdify 
allowed  to  it,  as  to  a  life  interest,  at  least,  but  that  this 
validity  is  by  the  same  law  (whatever  the  expressions)  not 
permitted  to  extend  to  a  period  beyond  coverture,  (that  is, 
the  law,  of  its  own  force,  preventing  the  restrictioa  from 
operation  or  effect  as  to  any  act  done  when  coverture  does 
not  exist), — I  am  at  a  loss  to  discover  any  sufficient  reason 
why  that  which  holds  good  as  to  a  life  interest  should  not 
equally  hold  good  as  to  an  absolute  estate.  Why  should 
there  be  any  difference  ? 

That,  during  the  existence  of  a  life  estate  in  land,  the 
reversion  or  remainder  in  fee  expectant  upon  it  should  be 
so  settled  or  limited  as  to  be  for  the  whole  period  in  con- 
tingency, is  neither  illegal  nor  unusual.  Many  cases  at 
once  suggest  themselves,  in  which,  during  the  continuance 
of  a  tenancy  for  life,  the  inheritance  is  substantially  inca- 
pable of  being  dealt  with.  It  may  be  said  that  there  is  no 
reversion  or  remainder  in  the  present  instance.  Still,  con- 
sidering what  those  rules  are  which  all  the  counsel  in  this 
cause  join,  and  in  my  judgment  correctly  join,  in  admit- 
ting as  established  with  regard  to  the  rights  and  powers  of 
women  in  respect  of  their  property,  there  is  not,  I  think, 
anything  more  anomalous  than  those  rules,  or  more  at  va- 
riance with  general  principle  than  those  rules,  or  not  en- 
tirely consistent  vrith  them,  in  holding,  as  I  do  hold,  that  a 
real  estate  may  be  well  devised  to  a  married  woman  in  £e^ 
simple  for  her  separate  use,  but  in  such  a  manner  as  to 
disable  her  during  her  coverture  from  seUing,  mortgaging, 
charging,  or  encumbering  her  interest  in  it,  by  any  act  u^ 
ier  vivas,  or,  at  least,  from  making  any  sale,  mortgage, 
charge,  or  incumbrance  to  take  effect  against  it  during  her 
life,  or  during  her  coverture.  That,  in  my  opinion,  is  the 
case  here.    The  clause  enabling  the  plaintiff  expressly  to 
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make  a  will  (wliich^  by  the  way,  is  not  without  operation,  1844. 
for  it  may  enable  her  to  affect  the  legal  estate ;  and  in 
1828y  when  her  father^s  will  was  made,  the  mention  of  two 
vbiesaes  was  not  immaterial)  does  not,  I  conceive,  make 
nf  difference  for  the  present  purpose.  Subject  or  not 
abject  to  the  lease  in  question,  the  property  is  devisable 
bjr  ber,  and,  if  she  shall  become  a  widow,  will  be  then  ab- 
nhitely  at  her  disposal  inter  vivos,  or  by  devise.  I  think 
tktt  it  has  not  hitherto  been  at  her  disposal  inter  vivos. 

I  am  reminded  by  the  word  ''  disposal  '*  of  an  argument 
firom  the  bar,  which  was  founded  on  that  expression  in  Mr. 
Warren's  will.  It  is  of  more  than  one  meaning,  and  was 
not,  I  conceive,  used  by  him  in  the  sense  in  which  I  have 
and  it.  I  think  that  he  used  it  (and  correctly)  in  the 
sense  of  regulation,  ordering,  conduct,  government,  as 
meaning  by  it  little,  if  anything,  more*than  he  afterwards 
describes  by  the  word  ''management.'^  It  would,  as  I 
consider,  be  erroneous  and  unreasonable  to  construe  it  in 
a  manner  contradictory  to  the  prohibition  of  any  sale, 
mortgage,  charge,  or  incumbrance,  contained  in  the  same 
sentence  or  clause. 

Is,  then,  the  title  alleged  against  the  plaintiff  by  Messrs. 
Meox  &  Co./ claiming  through  her  husband  under  the  deed 
of  11th  June,  1840,  a  title  founded  on  a  sale,  mortgage, 
charge,  or  incumbrance  by  her?    Was  the  deed  an  act  of 
tkat  nature  on  her  part  ?    I  think  that  these  questions,  or 
tint  question,  must  be  answered  in  the  affirmative.     Sub- 
itintially,  the  sole  view,  the  single  object  of  the  transac- 
tion, was  to  create  a  security  to  Messrs.  Meux  for  money 
lent  or  to  be  lent  by  them.    The  dates  of  the  several  in- 
stmments  of  June,  1840,  the  pleadings,  and  the  evidence 
plamly  shew  it.    [His  Honor  here  read  the  passages  from 
the  answer  of  Messrs.  Meux  &  Co.  which  are  set  out, 
<9^>  p*  142,  and  observed  that  they  were  corroborated  by 
the  evidence  of  Evans  and  Hunter.]     But,  without  resting 
cs^onvely  on  this,  must  not  the  lease  of  itself,  however 
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U3Lt4.  intenHed.  he  conadered  u  cnmiii^  within  die  profailntkiii? 
The  fhnner  lease  zrmxed  in  LSl^  by  die  teacacar  to  Goding; 
at  the  jearlj  rent  oi  £fiO.  and  acqmzed  by  the  plsintiff 's 
hnahand  in  Jane.  1(^40.  will  oot  expire  imtil  1847.  The 
rent  reierred  hv  the  lease  at'  I;^40  in  qaeadon,  granted  fior 
a.  term  oc  thircv-one  years  fronL  Midaammer-cfaKy,  IMO^ 
bat  not  reciting  or  ooticing  the  existence  at'  the  demiae  of 
1816,  or  the  teatacar's  will,  or  the  plaintiff's  title  to  baie 
the  property  to  her  ^parate  oae,  ia  not  more  dum  £60  jmt 
ammtm,  and  is  made  psy^able  to  the  phiintiff 's  fcnAafMi  ud 
herself^  and  the  sorvivor  of  them,  and  the  heira  and  aasigna 
of  the  plaintiff,  £60 /ler  amiiait,  considered  as  rent  npon a 
lease  fisr  thirty-one  years  in  poflKssion,  commeiicing  in 
1840^  waa  probably  then,  and  ia  probably  now,  snbctan- 
tiaQy  below  the  yearly  valoe  of  the  property,  whidi  ap- 
pears to  have  been  let  in  1841  at  £90  per  eaaaai.  Evana^ 
the  leasee,  in  the  lease  of  1840,  who  is  declared  by  it  to  be 
a  trustee  of  it  for  the  plaintiff's  husband,  takes  away  ficom 
the  plaintiff,  of  course,  by  ¥irtue  of  it,  upon  that  tnisty  the 
rent  reserved  in  1816  for  the  residue  of  the  term  demised 
in  1816.  There  are  in  it  stipulaitions  between  the  husband 
and  wife  as  to  matters  which  are  usually  subjects  of  a  ka- 
see^s  coTcnants ;  but  Evans  does  not  enter  into  any  cove- 
nant whatever.  Must  not  such  a  lease  as  this^  under  the 
circumstances  belonging  to  it,  whether  including  or  not 
including  the  act  or  intention  of  making  it  a  security  to 
Messrs.  Meux  k  Co.,  be  considered,  according  to  a  just 
and  rational  interpretation  of  the  testator's  words  applied 
to  such  a  subject,  if  not  a  sale,  a  charge  at  least,  or  an  in- 
cumbrance? Upon  reflection,  I  do  not  doubt  it;  and  I 
must  declare  the  deed  void  in  equity,  against  the  plaintiff, 
and  direct  it  to  be  delivered  up  and  the  term  demised  by  it 
to  be  assigned  to  a  trustee  for  the  purpose  of  protecting 
the  freehold  and  inheritance.  The  husband  must  be  made 
liable  to  the  plaintiff's  costs  to  this  time.  As  between  the 
plaintiff  and  Mr.  Evans,  there  can  be  no  costs  to  this  time. 
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As  between  Messrs.  Meax  &  Co.  and  the  plaintiff,  they 
most  pay  her  the  general  costs  of  the  sait  to  this  time, 
ooept  as  those  costs  have  been  increased  by  means  of  the 
iDegitioiis  and  charges,  which  she  has  made,  of  ignorance 
onlier  part  and  of  deception  and  contrivance  against  her, 
sod  of  misrepresentations  to  her;  and  so  far  as  the  costs 
kfe  been  increased  by  such  means,  they  are  to  receive 
them  firom  the  plaintiff. 


1844. 


Tes  plaintiff  not  desiring  any  account  or  direction  as  to  the  rents  of 
tlie  premises  comprised  in  the  indenture  of  lease  of  the  11th  June,  1840, 
declare  that  such  lease  is  void  in  equity  against  the  plaintiff.     Let  the 
defendants  Meux  &  Co.,  within  six  weeks,  deliver  up  the  lease  of  the  11th 
June,  1840,  to  J.  W.,  (the  plaintiff's  next  friend),  in  trust  for  the  purposes 
of  the  will.   Let  the  defendant  John  Evans,  within  six  weeks,  assign  the  said 
lease  for  the  unexpired  residue  of  the  term  of  thirty-one  years  created 
dierebj,  free  and  clear  of  all  claims  and  demands  of  the  defendants,  or 
aay  of  them,  or  any  person  or  persons  claiming  under  them  or  any  of 
them,  to  the  said  J.  W.,  in  trust  for  the  plaintiff  according  to  her  bene- 
ficial estate  and  interest  therein,  under  the  said  will,  and  subject  to  the 
restrictions  imposed  by  the  said  will.    Refer  it  to  the  Master  to  settle  such 
SMgnment  in  case  the  parties  differ,  and  let  all  proper  parties  join  in 
SDch  assignment,  as  the  Master  shall  direct.     And  let  the  plaintiffs  next 
frieod  pay  the  defendant  John  Evans  his  costs  of  the  assignment.     Let 
the  defendants  Meux  &  Co.  and  William  John  Baggett  pay  the  plain- 
ts costs  of  this  suit  to  this  time,  subject  as  after  mentioned  as  to  the 
defendants  Meux  &  Co.   Let  the  plaintiffs  next  friend  pay  to  the  defend- 
ints  Meux  &  Co.  their  costs  to  this  time,  so  far  as  those  costs  have  been 
iDcresied  by  means  of  the  allegations  and  charges  in  the  plaintiff's  bill,  of 
igDorsnce  on  the  part  of  the  plaintiff,  and  of  deception  and  contrivance 
•gsiast  her,  and  of  misrepresentations  to  her.     Refer  it  to  the  taxing 
Muter  to  tax  the  plaintiff  her  costs,  and  such  costs  of  the  defendants 
Meax  k  Co.,  accordingly,  and  let  them  be  set  off  against  each  other. 
Kesenre  liberty  to  all  parties  to  apply. 
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1844. 

JEa?jpar/cTHE  Archbishop  of  Canterbury. — In  the  Mat- 
ter of  The  Manorial  Bights  Commutation  Act. 

Tenant  for  life  J5y  the  stat.  4  &  5  Vict.  c  35^  8.  56,  for  the  commutatimi 
whkh  landB^  ^^  manorial  rights,  lords  of  manors,  whatever  be  their  in- 
enfran^ued      terest  therein,  are  empowered  to  enfranchise  any  of  the 

under  the  pro-  '  ^  ^  "^ 

Tinonsof  the  lands  holden  of  the  manors,  in  consideration  of  sach  sum 
Rights  Com-  Or  sums  of  money,  payable  either  forthwith  or  at  a  fntun' 
™entiu!Kl tohifl  *^™®>  ^  ^hall  be  agreed  to  be  paid  by  the  tenant  whose 
cotts  out  of  the  lands  are  to  be  enfranchised. 

rand  anting 

from  the  en-  By  the  58th  section  of  the  act  the  expenses  of  every 

agreement  for  enfranchisement  are  to  be  borne  by  the  lord 
and  tenants  in  such  proportions  as  they  may  agree,  or  in 
default  of  agreement  as  the  commissioners  may  direct; 
provided  always,  that  the  expenses  payable  by  lords  of 
manors  having  particular  interests  or  being  trustees  shall, 
with  any  other  expenses  they  may  reasonably  incur  in  or 
about  any  such  agreement,  the  amount  of  such  last-men- 
tioned  expenses  being  subject  to  the  approval  of  the  com- 
missioners, be  paid  out  of  the  first  monies  to  be  received 
out  of  the  enfranchisements  to  be  effected  under  the  act. 

By  the  69th  section,  lords  of  manors  having  particular 
interests,  or  being  trustees,  may,  with  the  consent  of  the 
commissioners,  charge  the  costs  and  expenses,  paid  by  them 
in  respect  of  the  commutation  or  enfiranohisement,  on  the 
manor. 

The  73rd  section  enacts  that  all  monies  to  be  paid  for 
enfranchisement  shall  be  paid  to  the  lord  of  the  manor,  his 
heirs  or  assigns,  where  he  shall  be  absolutely  seised  as 
tenant  in  fee-simple  in  possession  of  the  manor,  or  where, 
as  trustee  for  sale  or  otherwise,  he  has  power  to  give  an 
effectual  discharge  for  such  monies;  and  where  the  lord 
shall  be  only  entitled  for  a  limited  estate  or  interest,  or  shall 
be  under  any  legal  disability,  such  money  shall,  if  it  exceed 
jE200,  be  paid  into  the  Bank,  in  the  name,  and  with  the 
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prifity^  of  the  Aocountant-G^neral  of  the  Exchequer^  there         1844. 
to  remain  until  the  same  shall  by  order  of  that  Court  made       E^P^rte 
imou  the  petition  of  the  party  who  would  have  been  en-     ^b  Arch- 

.,--  '■/•/.I  11  1  BISHOP  OF 

tued  to  the  reuts  and  profits  of  the  manor^  had  no  such  Cantxrburt. 
eofranchisement  been  made^  be  applied  in  the  discharge 
af  incambrances  a£Fecting  the  manor^  or  in  the  purchase  of 
hndi  to  be  settled  to  the  like  uses ;  and  in  the  meantime 
the  same  money  may  by  order  of  the  said  Court,  upon  ap- 
plication thereto,  be  invested  by  the  said  Accountant- 
General  in  his  name  in  the  purchase  of  £3  per  Cent.  Con- 
soUdated  Bank  Annuities,  or  £S  per  Cent.  Reduced  Au- 
miities ;  the  dividends  in  the  meantime  to  be  paid  to  the 
person  who  would  have  been  entitled  to  the  rents  and 
profits  of  the  manor  if  no  enfranchisement  had  been  made. 
By  an  indenture  dated  the  23rd  December,  1843,  to 
which  a  commissioner  under  the  act  was  a  party,  the  Arch- 
bishop of  Canterbury,  as  lord  of  the  manor  of  Lambeth, 
in  consideration  of  £1239,  paid  into  the  Bank  of  England 
under  the  73rd  section  of  the  act  by  B.  F.  Boupell,  a  tenant 
of  certain  copyhold  lands  holden  of  the  manor,  conveyed 
those  lands  to  Boupell  and  his  heirs  clearly  and  absolutely 
enfranchised  and  discharged  from  all  customary  payments, 
loits  of  Court,  services,  &c. 

The  Archbishop  now  presented  his  petition,  praying  that 

the  costs  of  paying  the  purchase-money  into  the  Bank,  and 

of  this  application,  might  be  taxed,  and  that  the  same  when 

taxed  might  be  paid  out  of  the  sum  of  £1239,  and  that  the 

leiidue  of  that  sum  might  be  invested  in  the  purchase  of 

iB3  per  Cent.  Beduced  Annuities  in  the  name  of  the  Ac- 

oountant-Gkneral,  and  placed  to  a  certain  account,  and 

that  the  dividends  might  be  paid  to  the  petitioner  during 

hU  life,  and  after  his  decease  to  the  Archbishop  of  Canter- 

Vmry  for  tbe  time  being. 

Mr.  Wiffram,  for  the  petitioner,  submitted,  that,  though 
^hm  was  no  clause  in  the  act  directly  authorizing  the  pay- 
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1844.         ment  of  the  costs  as  prayed  by  the  petition^  yet^  taking 

^^p"^       the  whole  act  together,  the  Court  had  jarisdiction  to  award 

The  Arch-     8uch  costs.     He  observed  that  the  enactments  in  this  case 

BISHOP  OF 

Cantkeburt.  were  more  extensive  than  those  in  Ex  parte  Pasmore  {a). 

The  Yice-Chancellob  said,  that,  looking  at  the  whole 
scope  of  the  act,  he  was  of  opinion  that  he  had  jurisdiction 
to  make  the  order  as  prayed. 

Order  accordingly. 

(a)  1  Y.  &  C.  75. 


March  21tt  JoNES  V.  WiLLIAMS. 

Upon  the  con-  1 HOMAS  JONES,  by  his  will,  dated  the  18th  Septem- 
J^f_i^w,*  ber,  1816,  directed  all  such  debts  as  should  be  due  and 
^f**  ncnJ^^  owing  by  him  to  any  person  or  persons  whomsoever,  by 
worda  of  chai^gc  specialty  or  simple  contract,  or  otherwise  howsoever,  at  the 

at  the  com* 

menceraent  time  of  his  dcccasc,  as  also  his  funeral  expenses  and  the 
down  by^b-  expenses  of  proving  his  will,  to  be  paid ;  and,  in  aid  there- 
sequent  words.    q{^  lie  directed  that  the  money  arising  and  to  be  paid  for 

the  purchase  of  the  premises  called  Caerallt,  otherwise 
Brynhyfryd,  in  the  parish  of  Llanbeblig,  in  the  county  of 
Carnarvon,  which  he  had  lately  sold  to  the  Governors  of 
Queen  Anne's  Bounty,  and  also  the  principal  and  interest 
due  to  him  from  the  late  Joseph  Williams  of  GlanrafoUi 
in  the  said  county  of  Carnarvon,  Esq.,  deceased,  should  be 
applied  for  that  purpose.  And  he  thereby  devised  unto 
his  wife  Sydney  Jones,  her  heirs  and  assigns  for  ever,  his 
messuage  or  dwelling-house,  with  the  lands,  hereditaments, 
and  premises  thereto  belonging,  in  the  parish  of  Llanbe- 
blig, called  Tyny  Gorse,  in  the  occupation  of  Owen  David, 
in  trust  to  sell  for  the  most  money  that  should  be  reason- 
ably gotten  for  the  same,  and  to  apply  the  money  arising 
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bj  sach  sale  in  farther  aid  and  discharge  of  his  said  debts.         1844. 
And  the  testator  also  gave  and  devised  unto  his  said  wife      ^^j^JJ^ 
and  her  assigns  his  messuage  or  tenement,  lands,  heredita-  ^' 

.  .  ,       t  .  Williams. 

ments^  and  premises,  with  the  appurtenances^  situate  m 
die  parish  of  Llanbeblig^  called  Castellmai^  to  hold  to  his 
odd  wife  and  her  assigns  for  her  life  without  impeach- 
ment of  waste,  subject,  however,  to  the  mortgage  for  se- 
curing the  re-payment  of  j£500  and  interest  affecting  the 
same ;  and  after  her  decease,  he  devised  the  same,  subject 
as  aforesaid,  unto  his  daughter  Anne  Jones,  her  heirs  and 
assigns.     The  testator  then  devised  certain  leasehold  mes- 
suages in  the  town  of  Carnarvon  and  parish  of  Llanbeblig, 
as  to  one  moiety,  to  his  wife  for  life,  and,  as  to  the  residue, 
to  his  daughter  Anne,  her  heirs,  executors,  administrators, 
and  assigns.     He  also  devised  an  estate  at  Llangollen  to 
his  daughter,  her  heirs  and  assigns :  and  he  bequeathed  to 
ber  absolutely  certain  leasehold  property  in  the  town  of 
Uanrwst.    He  then  bequeathed  certain  specific  monies  and 
certain  plate  to  his  wife ;  and  after  giving  to  his  daughter 
for  her  life  a  silver  tankard  and  two  silver  goblets,  which 
vere  presented  to  him  by  the  Carnarvonshire  Agriculture 
Society,  and  directing,  after  her  decease,  that  the  same 
Amdd  remain  at  CasteUmai  as  heir-looms,  he  gave  the  re- 
mainder of  his  plate  to  his  daughter.     And  he  bequeathed 
the  residue  of  his  personal  estate  to  his  wife  and  daughter 
in  certain  proportions. 

Upon  the  death  of  the  testator,  a  bill  was  filed  in  the 
Chancery  Court  of  the  Great  Sessions  for  the  several  coun- 
ties of  Anglesey,  Carnarvon,  and  Merioneth,  by  Jane  Jones, 
1  specialty  creditor,  and  Falfirey  Rowlands,  a  simple  contract 
creditor  of  the  testator,  on  behalf  of  themselves  and  all 
other  the  creditors,  for  the  administration  of  the  testator's 
ttKts.  By  the  decree  made  on  the  hearing  of  the  cause  in 
that  Court,  it  was  referred  to  the  Master  to  take  the  usual 
''munts  of  the  testator's  debts,  and  it  was  ordered  that 
the  testator's  personal  estate  not  specifically  bequeathed 
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1844.  should  be  applied  to  pay  the  plaintiff  and  all  others^  the 
testator's  creditors^  in  a  course  of  administration^  and 
then  to  pay  his  funeral  expenses;  and  in  case  the  tm* 
tator's  personal  estate  should  not  be  sufficient  for  that 
purpose,  it  was  declared  that  the  testator's  messuage  called 
Tyny  Oorse,  devised  by  his  will  to  Sydney  Jones  and  her 
heirs,  to  be  sold  for  the  payment  of  his  debts^  ought  to.be 
sold  for  that  purpose ;  and  it  was  ordered,  that  the  regis- 
trar should  take  an  account  of  the  rents  and  profits  of  the 
said  messuage  come  to  the  hands  of  Sydney  Jones,  ftc, 
and  that  out  of  the  said  rents  and  profits,  and  the  monqr 
arising  by  such  sale  of  the  messuage,  the  testator's  debts 
remaining  unpaid  should  be  paid  pari  passu.  And  it  was 
ordered,  that,  in  case  the  sereral  funds  aforesaid  should  not 
be  sufficient  for  the  payment  of  the  testator's  debts,  the  re« 
gistrar  should  take  an  account  of  the  specific  legacies  given 
by  his  wiU,  and  that  the  same  should  contribute  in  propor- 
tion  to  the  payment  of  his  debts ;  and  in  case  the  debts  of 
any  of  the  testator's  creditors  by  specialty  should  exhaust 
his  personal  estate,  they  were  to  receive  nothing  out  of  his 
real  estate  until  the  simple  contract  creditors  were  made 
up  equal  with  them;  and  in  case  the  aforesaid  several 
funds  should  not  be  sufficient  for  the  payment  of  the  tes^ 
tator's  debts,  the  Court  declared  that  the  real  estates  He* 
vised  by  his  will  to  the  devisees  therein  named  should  be 
subject,  in  proportion,  towards  further  satisfaction  of  his 
debts  which  affected  the  same.  And  it  was  ordered,  that 
the  same,  or  so  much  thei^of  as  should  be  sufficient  for 
the  pajonent  of  the  said  debts  which  affected  the  same, 
should  be  scdd  accordingly,  &c.  And  the  registrar  was  to 
settle  the  proportions  to  be  borne  between  the  respective 
devisees  of  such  estates;  and  out  of  the  money  arising  by 
such  sale,  the  said  testator's  debts  affecting  the  ^d  last^ 
mentioned  estates  were  to  be  paid.  And  if  all  such  seteni 
funds  should  still  be  insufficient  for  the  payment  of  the 
said  testator's  debts,  the  registrar  was  to  take  an  aoooont 
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of  the  rents  and  profits  of  the  said  last-mentioned  estates        1844. 
receiyed  bj  said  defendants,  or  any  or  either  of  them,  &;c., 
snd  charge  the  said  defendants  therewith,  and  apply  the 
same  towards  satisfaction  of  such  aforesaid  debts  a£Fecting 
the  said  last-mentioned  estates  as  should  so  remain  un- 
paid ;  and  in  case  any  of  the  said  testator's  creditors  whose 
debts  a£fected  such  last-mentioned  estates  should  have  ex-' 
liaasted  any  of  the  before-mentioned  funds,  the  said  tes-' 
tator's  other  creditors  were  to  stand  in  their  place  and 
neeire  a  satis£Eu^on  pro  tanto  out  of  the  money  arising 
from  said  last-mentioned  estates. 

After  some  proceedings  had  been  had  under  this  decree, 
tlie  plaintiff  Jane  Jones  died ;  whereupon  a  bill  of  revivor 
and  supplement  was  filed  by  her  personal  representative  in 
the  Court  of  Exchequer,  to  which  bill  Falfirey  Rowlands 
was  made  a  defendant ;  and  by  a  decree  made  in  that  Court 
in  July,  18S5,  it  was  ordered,  amongst  other  things,  that 
the  decree  of  the  Chancery  Court  of  Great  Sessions  should 
be  canied  on  and  prosecuted  between  the  parties  to  the 
tlien  present  suit,  in  the  manner  as  by  the  said  decree  di- 
rected between  the  parties  to  the  original  suit. 

The  caose  now  came  on  fcnr  hearing  for  further  directions, 
and  one  of  the  questions  was,  whether  the  testator  had 
diarged  all  his  real  estates  with  the  payment  of  his  debts. 

Mr.  Temple  and  Mr.  Renshaw,  for  the  plaintiffs. 

Mr.  Simpkinson  and  Mr.  Cockerell,  for  another  creditor  of 
the  testator. 

Mr.  BuBsell  and  Mr.  Cankrien^  for  the  testator's  daughter 
nd  her  husband,  contended,  first,  that  the  CasteUmai  estate 
waa  not  charged  by  the  will  with  the  payment  of  the  tes- 
^ttor'i debts;  for  that  the  general  charge  at  the  beginning 
of  the  will  was  cut  down  by  the  subsequent  expressions ; 
Snnn  which  it  appeared  that  only  certain  specified  real 
^*^>tes  were  to  be  applied  ''in  aid''  of  the  personalty  for 
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1844.  that  purpose :  Douce  v.  Lady  Torrinffton{a),  Thonuu  v.  Brit^ 
nell  (A),  Palmer  v.  Graves  (c) ;  all  which  cases  were  recog- 
nized and  approved  by  Lord  Lyndhurst  in  Pricey  .North  {d). 
Secondly,  that,  whatever  might  be  the  true  construction  of 
the  will,  the  expressions  "  affect  the  same''  and  '^ affecting 
the  said  last-mentioned  estates/*  which  were  used  in  the 
decree  in  reference  to  the  devised  estates,  shewed  that  the 
Court  of  Great  Sessions  considered  that  there  were  some 
debts  which  did  not  affect  the  devised  estates;  and  the 
decree  in  that  respect,  not  having  been  appealed  from, 
must  stand. 

In  the  course  of  the  argument  the  Vice-chancellor  refer- 
red to  Graves  v.  Graves  {e)  and  Comewall  v.  ComewaU{f), 

The  Vice-Chancelloe. —  Upon  the  question  of  con- 
struction, without  expressing  or  intimating  either  assent 
or  dissent  as  to  the  cases  of  Douce  v.  Lady  Torrinffton 
and  Palmer  v.  Graves,  I  am  of  opinion,  upon  this  will, 
that  there  is  at  the  commencement  of  it,  plainly  ex- 
pressed, an  intention  to  charge  all  the  property  with  all 
the  debts,  and  that  the  following  parts  of  the  will  do  not 
contain  any  sufficient  indication  of  a  contrary  intention ; 
and,  therefore,  according  to  the  true  construction,  whatever 
might  be  the  order  of  precedence  in  which  the  testator 
considered  the  property  chargeable,  all  the  property  is 
charged.  The  doubt,  however,  which  presses  upon  my 
mind  is,  whether  I  can  give  effect  to  this  construction 
consistently  with  those  expressions  in  the  decree  to  which 
my  attention  has  been  called.  Upon  that  I  will  hear  the 
plaintiffs'  counsel. 

Mr.  Temple, — The  expressions  in  question  have  reference 

(fl)  2  M.  &  K.  600.  (d)  1  Phillips,  87. 

(b)  2  Vez.  sen.  313.  (e)  8  Sim.  43. 

(c)  1  Keen,  545.  (/)  12  Sim.  298. 
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no  donbt^  to  mortgage  and  specialty  debta^  those  debts  at 
law  afieeting  the  realty ;  bnt  the  effect  of  them  is  not  to 
ezclnde  ike  operation  of  the  general  charge^  at  the  com- 
mencement of  the  wiU^  upon  the  residue  of  the  real  pro- 
perty which  may  be  left  after  payment  of  the  mortgages 
md  specialty  debts. 
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The  Yicb-Chancbllor. — ^If  the  canse  had  been  origin- 
illy  before  me,  I  should  have  dealt  with  the  will  in  this 
cue  as  the  will  in  Orwes  t.  Oraves  was  dealt  with.  I  re- 
gret to  say,  however,  that  I  find  myself  unable  to  surmount 
ike  hngoage  of  the  decree,  especially  the  last  words.  All 
I  csB  do  is,  not  to  carry  the  dedarations  contained  in  it 
iiirther. 


MOSTTN  V.  MOSTYN. 


March  2UU 


i)Y  the  settlement  made  previous  to  the  marriage  of  Bythemarri- 
Samuel  Mostyn  and  Jane  Thomas,  dated  the  9th  June,  ofArand'B^  a 
1789,  the  sum  of  ^63800,  being  the  fortune  of  the  wife,  was  ^^^^^Uo 
Mrigned  to  Paul  Panton  and  Thomas  Crew,  their  executors,  trustees  upon 

-  ,  trust  for  uie 

kc,apon  trust,  after  the  solemnisation  of  the  marriage,  to  husband  and 
ptf  the  interest  and  produce  thereof  to  the  husband  for  his  respectiTeiiTes; 
life;  and  from  and  after  his  decease,  to  the  wife  for  her  life :  ™  after  the 

'  '   decease  of  the 

ind  then  the  settlement  proceeded  in  these  words :  ^^  And  sumyor  of 

them,  hi  case 

^  should  be  aaj  child  or  chfldren  of  their  bodies  then  liTing,  to  pay  the  said  sum  unto  such 

4|Bj  or  cUUren  whidi  should  be  then  liyingi  in  such  shares  &c.  as  the  husband  and  wife  should 

JBiBtly  apfoiat ;  sad  for  want  of  sueh  aj^poiiitment,  the  same  was  to  go  and  be  equallj  divided 

*BOQgMeil  ekUdrerif  if  more  than  one»  or  thould  not  be  inheritable  to  the  real  ettate  of  the  hus- 

"^  Abo  wmd  slMrealike»  and  to  be  paid  t«  him,  her,  or  them,  at  hie,  her,  or  their  respectiye 

ypr  ages  of  twenty-one  years  or  days  of  marriage,  which  should  first  happen ;  and  in  case  there 

"^  be  no  tmA  child  or  children  nring  at  the  time  of  the  death  of  the  surviror  of  A.  and  B., 

^»  if  such,  and  they  should  all  happen  to  die  before  their  respectiTc  ages  of  twenty-one  years 

^^ayi  of  marriage  as  aforesaid,  then  the  said  sum  was  to  go  to  such  person  or  persons  as  B. 

*y  wi  or  will  Should  appoint.    A.  and  B.  died  without  esecudng  the  joint  power  of  appoint- 

Jyt  baring  had  sereral  children,  some  of  whom  survived  them  : — Held,  that  a  son  of  the  mar- 

2|i^  who  attaiDad  twenty-one,  bat  <fied,  without  having  been  married,  in  tlie  lifetime  of  one 

^fbisparints,  acquired  a  vested  interest  in  the  fund,  but  that  two  children  who  died  infants 

*^  wiOout  having  been  married,  hi  their  parents'  liftetime,  were  excluded  firofm  the  fdnd. 


VOL.  1. 
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1844.        from  and  after  the  decease  of  the  sumTor  of  them  the  said 
^TT'^^      S.  Mostyn  and  Jane  his  intended  wife,  in  case  there  shall 
V*  be  any  child  or  children  of  their  bodies  between  them  be- 

gotten then  living,  then  upon  further  trust  that  they  the 
said  Paul  Fanton  and  Thomas  Crew,  and  the  survivor  of 
them,  and  the  executors,  administrators,  or  assigns  of  such 
survivor,  shall  pay,  apply,  and  dispose  of  the  said  principal 
sum  of  j£3300,  and  the  interest  or  produce  that  may  be  had 
or  made  thereof,  unto  and  among  such  child  or  children 
which  shall  be  then  living,  in  such  parts,  shares,  and  pro- 
portions, and  upon  such  conditions,  manner,  and  form,  as 
they  the  said  Samuel  Mostyn  and  Jane  Thomas,  by  any 
their  joint  deed  or  deeds  in  writing,  to  be  by  both  of  them 
duly  executed  and  attested  in  the  presence  of  two  or  more 
credible  witnesses,  shall  give,  direct,  limit,  or  appoint  the 
same ;  and  for  want  of  such  gift,  limitation,  and  appoint- 
ment, that  the  same  shall  go  to  and  be  equally  divided 
among  such  children,  if  more  than  one,  of  the  said  Samuel 
Mostyn  and  Jane  his  intended  wife,  as  shall  not  be  in- 
heritable to  the  real  estate  of  the  said  Samuel  Mostyn 
hereby  agreed  to  be  settled  in  manner  herein  mentioned, 
share  and  share  alike,  and  to  be  paid  to  him,  her,  or  them, 
at  his,  her,  or  their  respective  age  or  ages  of  twenty- 
one  years  or  days  of  marriage,  which  shall  first  happen; 
and  in  case  there  shall  be  no  such  child  or  children  living 
at  the  time  of  the  death  of  the  survivor  of  them  the  said 
S.  Mostyn  and  Jane  his  intended  wife,  or,  if  such,  and  they 
shall  all  happen  to  die  before  their  respective  ages  of 
twenty^one  years  or  days  of  marriage  as  aforesaid,  then 
and  in  such  case  upon  further  trust  to  transfer  and  assign, 
as  well  the  said  principal  sum  of  £3300  as  all  securities  as 
shall  be  then  taken  for  the  same,  to  such  person  or  persons, 
and  to  and  for  such  uses,  trusts,  intents,  and  purposes,  and 
under  such  conditions,  as  she  the  said  Jane  Thomas,  not- 
withstanding her  said  intended  coverture,  and  as  if  she  were 
a  feme  sole,  shall,  by  such  her  deed  in  writing,  or  last  wilku. 
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and  testament  to  be  by  her  so  executed  and  attested  in        1844. 
manner  aforesaid^  give^  dispose^  direct^  limits  and  appoint       mosttn 
the  same.'^     In  default  of  such  last-mentioned  appoint-      ^,  ^' 

"  Mosttn. 

ment,  the  fund  was  to  go  to  certain  persons  named,  who 
were  the  collateral  relatives  of  Mrs.  Mostyn. 

The  indenture  then  contained  a  covenant  on  the  part  of 
the  husband  for  settling  various  real  estates  in  FlintshirCi 
oS  which  he  was  seized  in  tail  and  in  fee^  upon  himself  for 
life^  with  certain  provisions  for  his  wife^  with  remainder  to 
his  issue  in  tail,  with  remainder  to  himself  in  fee,  in  the 
usual  way  of  settling  estates  in  that  neighbourhood,  with 
1  power  to  the  trustees  to  apply  the  £3300  in  paying  off 
incumbrances  and  to  pay  the  surplus  to  the  husband, 
taking  securities  on  the  estates  for  the  sums  so  paid. 

The  marriage  took  effect,  and  there  were  seven  children 
of  the  marriage,  of  whom  four,  namely,  Robert  John,  Mary 
Margaret,  Samuel  Johnson,  and  Thomas,  attained  the  age 
of  twenty-one,  and  were  living  at  the  hearing  of  this  cause; 
one^  namely,  John  Henry,  attained  the  age  of  twenty-one, 
bat  died  intestate,  without  having  been  married,  in  the 
lifetime  of  his  mother;  and  the  other  two,  namely,  Jane 
and  Ma^aret,  died  infants,  and  without  having  been  mar- 
ried, in  the  lifetime  of  both  their  parents. 

Mr.  and  Mrs.  Mostyn  never  executed  the  joint  power  of 
appointment  of  the  £3800  given  to  them  by  the  settlement, 
tnd  they  died,  the  former  in  November,  1819,  and  the 
latter  in  April,  1836. 

Under  an  indenture  dated  the  5th  July,  1816,  made  in 

» 

puioance  of  the  settlement,  Robert  John  Mostyn  became 
fint  tenant  in  tail  of  the  settled  real  estates.  By  the  same 
indenture  those  estates  became  charged  with  part  of  the 
>Qmof  jESSOO  which  had  been  advanced  by  the  trustees 
bt  the  payment  of  incumbrances,  and  certain  terms  of 
T^ttiwere  assigned  to  the  trustees  for  securing  the  re-pay- 
n^t  of  those  sums. 
The  bill  was  filed  by  Thomas  Mostyn  against  Robert 

m2 
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Jolm  Moatyn,  the  trosteea  of  the  iSSSOO^  and  cevtetn  peiw 
9ons  alleged  to  be  subaequent  incmnbraiiceia  on  ib»  mti 
eatates,  chargiBg  that  the  iES30Q  wan  divisible  equally 
amoAgat  the  three  younger  children  of  Mf%  and  Mia 
Mostyn^  who  aurvifed  their  parenta^  that  two  of  theae 
ehildren  had  receiyed  tbewr  aharea>  and  that  the  plaintiff, 
aa  the  other  of  theae  children,  ought  to  be  paid  thie  re* 
SMiining  ahare. 

The  queation  iipon  tiie  hearing  of  the  eanae  for  further 
dtreotipna  was,  whether  the  plaintiff 'a  oonfl^otion  of  the 
aettlejnmt  waa  right,^  or  whether,  in  the  events  that  had 
happened^  {^hn  He^iyj  or  the  deceaaed  infaoitfi  took  a^y 
interest  under  it  in  the  ;63300.  The  plajupitiff  had  tahei^  oojfc 
letters  of  ^dmini^tn^ion  of  the  effects  of  ^ohui  'ELwy,  hut 
99  adinmatrati^  had  heeA  gra];kted  in  reafeet  «^  tlp#  inftfits, 
and  th^y  were  oQus^qiiently  unrepreaented  iii^  the,  eaune^ 

Mr.  Snasetl  a^d  Mr.  Terrell,  for  the  plaigtii^  contended 
tbi^t  the  ifm%  power  of  app<;nntment,  giyeii^  tP  the  hu^heAd 
Wd  wife  by  th?  a^tjiement,.  onlgr  extended  to  yenngov  (^ 
djrei^  U^g  at  the  death  ot  the  aurvivmg  paJfent,.  aod.  thajt 
the  limitation  ov^r  in  ddault  of  appoint^ient  only  ixydnded 
the  same  childres^;  ^nsequej(itly>  that  Joh;n  HeniQr  Mostyp 
and.  ^.0  deceased  infant%  tpok  no  interest  ii^  th/e^  fund  in 
questK>n.    They  reared  to  Woodcock  v.  Suh^  lyf  jDpra^  (a), 

JiW^  ^\  ^^.  Cl\f4^  (&)>  aud  the  oba^rvationa^Q^  Sir  J%oma» 
Plumer  in  Howgrave  v.  Cartier  (c). 

Mr.  Wiffram  apd  Mr.  ^eberdetk^  ^  the^  defendant  Bcd^ert 
{qhn  Mostyn. 

]|ifj^.  7.  Si,  ffallj  for  the  dp^e^antfs  the  triJi^teea^ 

It  wasr  noticed  duri|ig  the  argument  that  ti^iere.  were  ^o 

(a)  3  Bro.  C.  C.  569.  (c)  3  Yes.  &  B.  79,  see  p.  85  ^^ 

(b)  6  Yes.  499.  Coop.  66. 
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representatives  of  the  deceased  infants  before  the  CoBrt>        1844. 
but  no  objection  was  taken  on  that  ground.  MotttiT 


The  Yicb-Chancellob.' — ^The  Court  must  read  settle* 

ments  of  this  description  with  an  inclination  to  believe  that 

there  wis  an  intention  to  provide  for  children  at  a  time 

when  a  provision  would  be  required,  namely,  at  twenty* 

one,  or  marriage.    If  the  expressions  are  doubtfol,  that 

Inclination  will  ptevail ;  btit  if  there  be  a  clearly  expressed 

intenticm^  that  intention,  so  clearly  expressed,  milst  be 

ibided  by^     Such  I  have  always  understood  to  be  the  doo» 

trine  on  this  particular  Subject.    Now  in  this  case  the 

£8800  is  to  be  for  the  husband  and  wife  for  their  lives 

respectively,  and  afteiNrards  to  be  paid  ''  unto  and  among 

iQch  child  or  children,'' — ^it  is  not  even  said  of  the  marriagei 

but  that  cannot  be  doubted,*^'' which  shall  be  then  livings 

in  rach  parts,  shares,  and  proportions,  and  upon  such  con-* 

diticnis,  manner,  and  form,  as  they  the  said  Samuel  Mos* 

tjra  and  Jane  Thomas,  by  any  their  joint  deed  or  deeds  in 

vritiBg,  to  be  by  both  of  them  duly  executed  and  attested 

in  the  presence  of  two  or  more  credible  witnesses,  shall 

fpftf  direct,  limit,  or  appoint  the  same.''    Therefore  the 

bnibsnd  and  wife  could  not  appoint  to  any  child  except  tL 

diild  fulfilling  the  condition  of  survivorship^  according  to 

ike  ordinary  meaning  of  the  words  used.    ^' And  for  Want 

of  lodi  gift,  limitation,  and  appointment,"  whi6h  is  the 

c^t  that  has  happened,  ''the  stoie  shall  go  to  and  be 

^nally  divided  among  such  children,  if  more  than  one,  oi 

^  isid  Samuel  Mostyn  and  Jane  his  intended  wife,  as 

^^  not  be  inheritable  to  the  real  estate."    Now,  in  strict 

^nitruction,  according  to  all  propriety  o£  phraseology,  the 

''«nck"  and  the  ''as,"  here,  are  the  two  words  connect- 

^  together;  the  "such"  is  not  connected  with  any  pre« 

^Hmi  word.     Admitting  that  it  would  have  been  cioii* 

'^^cted  with  the  previous  description  or  designatioBy  if 

'^^^tbing  had  followed,  here  it  is  followed  by  a  word  16 
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which  alone^  and  to  nothing  that  has  gone  before^  it  strict- 
ly and  properly,  according  to  the  right  use  of  language^  be- 
f.  longs.    If  the  intention  required  it,  correct  rules  of  phrase- 

ology might  be  departed  from;  but  I  am  here  asked  to 
depart  from  those  rules,  for  the  purpose  of  contradicting 
that  which  it  ought  to  be  the  inclination  of  the  Court  to 
believe  was  intended,  and  therefore  I  do  not  think  myself 
warranted  in  not  reading  the  words  as  used  according  to 
the  correct  rules  of  language.  Reading  the  word  ''such'' 
as  I  have  read  it,  and  as  in  point  of  correct  writing  it 
ought  to  be  read,  there  is  no  condition  of  survivorship  ia 
default  of  appointment  at  all.  The  fund  in  question  is  to 
go  to  all  the  children  not  inheritable.  Then,  after  a  pro- 
vision as  to  minority  and  marriage,  that  I  shall  notice  pre- 
sently, comes  the  provision, ''  that,  in  case  there  shall  be  no 
such  child  or  children  living  at  the  time  of  the  death  of  the 
survivor  of  them  the  said  Samuel  Mostyn  and  Jane  his 
intended  wife,'* — which  has  not  happened, — ''or,  if  such,'* 
— which  has  happened, — "  and  they  shall  all  happen  to  die 
before  "  twenty-one  or  marriage, — ^which  has  not  happen- 
ed,— "  then  and  in  such  case  upon  further  trust  to  transfer 
and  assign,  as  well  the  said  £3300  as  all  securities  as  shall 
be  then  taken  for  the  same,  to  such  person  or  persons,  and 
to  and  for  such  uses,  trusts,  intents,  and  purposes,  and 
under  such  conditions,  as  she  the  said  Jane  Thomas,  not- 
withstanding her  intended  coverture,  and  as  if  she  were  a 
feme  sole,  shall,  by  such  her  deed  in  writing,  or  last  will 
and  testament,  to  be  by  her  so  executed  and  testified  in 
manner  aforesaid,  give,  dispose,  direct,  limit,  and  appoint 
the  same,'' — and  there  the  Master  stops :  but  the  ulterior 
trusts,  in  default  of  appointment  by  Jane  Thomas,  are  for 
collateral  relatives,  as  I  read  the  settlement ;  and  there- 
fore, if  this  settlement  receives  the  interpretation  that  a 
child  could  not  take  a  vested  interest  unless  surviving  the 

parents,  there  being  no  appointment,  and  no  child  had 

been  living  at  the  death  of  the  survivor,  although  thei 


CASES   IN    CHANCERY.  167 

had  been  twenty  grandcliildren,  the  property  would  go        1844. 
over  to  collaterals.    We  need  not,  however,  closely  consider       mostyk 
what  would  have  been  the  case  under  such  circumstances,      ,    *- 

,  .  ^  -1  -r  A  MOSTYN. 

because  the  circumstances  have  not  happened.  I  am  of 
opinion^  according  to  the  rules  applied  to  such  a  subject  in 
all  the  cases  now  considered  as  of  binding  authority,  in 
whatever  way  the  fund  would  have  gone  if  no  child  had 
Borvived  the  parents,  that,  as  several  children  have  survived 
the  parents  and  attained  majority,  a  child  attaining  ma- 
jority, but  not  surviving  both  parents,  did  acquire  a  vested 
interest  in  a  share.  The  next  question,  then,  is,  what 
Bhare? 

The  trust  is  for  the  children,  but  to  be  paid  at  twenty- 
one,  or  marriage,  which  word  "  marriage,*'  be  it  observed, 
applies  to  sons  as  well  as  daughters ;  and,  therefore,  a  son 
marrying  under  twenty-one  would,  as  to  vesting,  stand  on 
the  same  footing  as  a  son  attaining  twenty-one,  which, 
like  many  other  parts  of  this  settlement,  is  not  usual. 
The  words  may  or  may  not  import  a  vesting  on  birth, 
according  to  circumstances.    You  must  look  at  the  rest  of 
the  settlement,  to  see  whether  they  import  mere  payment 
or  vesting.     I  find  in  a  subsequent  part  of  the  settlement, 
and  in  fact  very  near  these  words, — forming  almost  part 
of  the  same  clause, — this  declaration :  '^  that,  in  case  there 
shall  be  no  such  child  or  children  living  at  the  time  of 
the  death  of  the  survivor  of  them  the  said  Samuel  Mostyn 
and  Jane  his  intended  wife,  or,  if  such,  and  they  shall 
aU  happen  to  die  before  their  respective  ages  of  twenty- 
one  years  or  days  of  marriage,*'  the  fund  is  to  go  over.    I 
think  that  this  may  be  fairly  taken  as  a  sufficient  indica- 
tion of  intention  that  the  age  of  twenty-one  or  marriage 
was  to  be  the  period  of  vesting.    Therefore,  I  think  that 
the  two  children  who  died  minors,  (living  their  parents), 
without  having  married,  did  not  acquire  vested  interests, 
^d  I  am  not  disposed  to  insist  upon  the  presence  of  their 
'^Pmentatives. 
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1844.  Mr.  HaUj  for  the  trustees^  then  suggested  that  his  clients 

were  not  safe  in  the  absence  of  the  personal  repreaentatiTes 
of  the  deceased  infants. 

The  Vics-Chancellob  said^  that^  had  he  not  supposed 
the  objection  as  to  parties  waived^  he  would  not  have  de- 
livered his  opinion  upon  the  construction  of  the  settlement ; 
and  that  upon  the  requisition  of  the  trustees^  he  would 
direct  the  case  to  stand  over,  in  order  to  make  the  per- 
sonal representatives  of  the  deceased  infants  parties. 

July  \1th.  The  cause  afterwards  came  on  for  re-argument^  and  was 
re-argued  in  the  presence  of  the  representatives  of  the  two 
infants,  on  whose  behalf  Mr.  Wigram  and  Mr.  Heberdm 
addressed  the  Court. 

The  defendant  Robert  John  Mostyn  consented^  in  the 
event  of  the  Court  deciding  against  the  representatives  of 
the  infants,  to  a  declaration  that  John  Henry  Mostyn  took 
no  interest  in  the  fund,  although  he  attained  the  age  of 
twenty-one  years. 

The  cases  of  Whatford  v.  Moore  (a)  and  Hubert  v.  Par^ 
9on8  {b)  were  mentioned. 

The  Yice-Chancellob  said,  that  he  adhered  to  the 
opinion  before  expressed  by  him  as  to  the  construction  of 
the  settlement ;  but  if  that  opinion  was  erroneous,  there 
was,  he  thought,  but  one  other  reasonably  possible  view  of 
the  instrument — a  view  which  would  equally  exclude  the 
children  who  died  infants  and  without  having  been  mar- 
ried during  the  joint  lives  of  the  two  parents.  As  to  the 
other  deceased  child's  share,  the  parties  were  agreed. 

(a)  3  Myl.  &  C.  270.  (6)  2  Vei.  len.  261. 
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]844. 
OlDFIELD  V.   COBBETT.  March  27th. 

1  HE  defendant,  William  Cobbett,  who  was  sole  residuary  A  defendant, 
legatee  and  executor  under  his  father's  will,  was  in  con-  ^ecatorTand^ 
tempt  for  the  non-payment  of  costs  incurred  on  a  motion  ^^J^^' 
made  by  him  on  the  Equity  side  of  the  Court  of  Exche*  mitted  to  de- 
qner.  An  order  to  defend  tn  formA  pauperis  had  been  ob-  pauperu  for 
tained  by  the  defendant  on  the  4th  February,  1840,  but  SSiS^hU  "^ 
the  order  was  not  properly  intitled  in  the  cause.  contempt. 

A  motion  was  now  made  on  behalf  of  the  defendant,  that 
the  order  of  the  4th  February,  1840,  and  the  petition  upon 
which  it  was  founded,  might  be  amended,  or  that  the  de- 
fendant might  be  admitted  to  defend  tn  formd  pauperiBf 
and  that  he  might  hare  a  counsel  and  solicitor  assigned,  to 
tct  on  his  behalf  in  this  suit. 

In  opposition  to  the  motion,  the  affidavit  of  the  plaintiff 
was  read,  stating  that  the  applicant  was  made  a  defend- 
ant to  the  suit  solely  in  the  character  of  executor  of  his 
father. 

Mr.  Temple  and  Mr.  Addis,  for  the  motion. 

Mr.  Simpkinson  and  Mr.  Bacon,  contrh,  objected,  that  the 
defendant,  being  in  contempt,  could  not  be  heard. 

The  Vics-Chanoellob. — ^A  party  in  contempt  can  pro- 
ceed for  the  limited  purpose  of  clearing  his  contempt 
The  question  is,  whether  the  defendant  shall  be  allowed  to 
defend  in  firmd  pauperis  for  that  exclusive  and  limited 

pvpoee. 

Mr.  Bacon  then  argued  that  the  defendant,  being  sued 
tt  an  executor  only,  could  not  be  permitted  to  defend  tn 
hf^ pauperis;  citing  Oldfieldv.  Cobbett  (a). 

(a)  3  BcaT.  482. 


\ 
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1844.  Mr.  Temple. — In  an  old  case  oiParadice  v.  8heppard{a)i 

Oldfibld  ^^  ^^  held,  that  an  executor  can  not  sue  as  plaintiff  in 
_  V-  formd  pauperis,  because  he  need  not  have  taken  on  himseli 
the  duty^  and  he  sues  en  autre  droit;  but  that  case  has  been 
doubted.  With  regard  to  a  defendant^  howeveri  the  case 
is  very  different ;  for^  having  taken  on  himself  the  duty  ol 
an  executor^  he  is  not  at  liberty  to  retire;  and  if  he  ha< 
honestly  paid  away  his  testator's  assets,  and  is  himseli 
poor,  he  could  not  defend  at  all  unless  he  could  do  so  ts 
formd pauperis :  11  Hen.  7,  c.l2;  Lord  Bacon's  Orders  (98); 
Beames's  Orders,  4a4»;  Wallop  v.  fVar burton  (i).  In  Thon^ 
son  V.  TTiompson  (c),  the  plaintiff,  an  executor,  was  allowed 
to  sue  in  formd  pauperis,  because  he  was  also  legatee ;  here^ 
the  defendant  is  sole  legatee,  as  well  as  executor.  It  doa 
not  appear  from  the  case  of  Oldfield  v.  Cobbett,  as  decided 
by  the  Master  of  The  Rolls^  that  an  order  for  an  executoi 
to  defend  in  formd  pauperis  might  not  be  made  on  spedal 
application. 

Mr.  Bacon,  in  reply. 

The  Vice^Chancellob. — The  last  argument  on  the  pa 
of  the  plaintiff,  which  has  been  limited  to  the  question,  wl 
ther  it  is  competent  to  the  defendant  to  make  the  presi 
application  for  the  sole  purpose  of  clearing  his  contempt, 
not  displaced  the  opinion  which  I  have  already  intima' 
that  to  that  extent  assistance  may  be  given.      Upo 
liberal  and  considerate,  but,  I  think,  not  unjust  viei 
this  notice  of  motion,  I  am  of  opinion,  that,  to  that  ex 
the  defendant  may  be  relieved  upon  it,  without  tren( 
upon  what  the  Master  of  the  Rolls  decided  in  Oldfi 
Cobbett  in  1841.     I  shall,  therefore,  now  make  the 
that  this  defendant  be  at  liberty  to  proceed  in  fomu 


(a)  1  Dick,  136.  Prac.  42. 

(b)  1  Turn.  &  V.  618;  1  Dan.  (c)  2  Cox,  411. 
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peris,  for  the  single  purpose  of  discharging  or  clearing  the        1844. 
contempt  under  which  he  is  in  this  cause^  but  not  other-      oldpiild 
wise.  ^' 

COBBKTT. 


"Warren  v.  Postlethwaite.  March  28M, 

T29lh, 
HIS  was  a  motion  on  behalf  of  the  plaintiff  for  leave  to  Pnctioe  in  re- 
enter a  memorandum  of  service  under  the  24th  Order  of  semoe  of  a  de- 
August,  1841.     The  affidavit  in  support  of  the  application  offi^w^*^"" 
stated  that  the  deponent  did  personally  serve  the  defendant  ^^  ^^^' 
▼ith  a  true  copy  of  an  office  copy  of  the  bill,  having  care- 
folly  examined  the  said  copy  with  the  said  office  copy  before 
lening  the  same. 

Mr.  James,  in  support  of  the  motion. 

The  Vice-chancellor  observed  that  the  affidavit  ap- 
peared to  be  defective  in  omitting  to  shew  that  there  had 
been  service  of  a  true  copy  of  the  bill  itself,  and  also  in 
omitting  to  state  the  place  of  service. 

Mr.  James  submitted,  upon  the  first  point,  that  the  Court 
vould  give  credit  to  the  acts  of  its  own  officer,  and  would 
Bssume  that  an  office  copy  of  the  bill  was  a  true  copy; 
uid  if  so,  a  true  copy  of  the  office  copy  would  be  a  true 
copy  of  the  bill.     He  added  that  the  affidavit  ought  to 
diew  how  the  copy  of  the  bill  was  a  true  copy.     He  refer- 
red to  Legh  v.  Leffh  (a).  Blew  v.  Martin  (i),  and  Pe^fold  v. 
^oiic&  (c).    Upon  the  second  point,  he  observed  that  the 
<^er  of  August,  1841,  took  no  notice  of  a  place  of  service, 
ttd  that  in  the  affidavit  in  Blew  v.  Martin  the  place  of 
•^ce  was  not  mentioned. 

^«)  27  Leg.  Obt.  140.         (&)  1  Hare,  150.  (e)  2  Hare,  157. 
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The  Vicfe-CHANCBLLOR. — Unless  the  Lord  Chaneelhr 
should  hold  that  it  is  unneoessaiy  to  shew  where  the  place 
of  service  was,  or  that  an  affidavit  which  leaves  it  uncer*> 
tain  where  such  service  was  made  is  sufficient,  I  shall  con- 
tinue  to  hold  that  it  is  necessary  that  the  affidavit  should 
shew  that  the  service  was  within  the  jurisdiction  of  the 
Court.  With  regard  to  the  other  point,  my  present  im- 
pression is,  that  to  shew  that  a  true  copy  of  an  office  copy 
of  the  bill  has  been  served  is  not  sufficient.  What  a  de- 
fendant has  a  right  to  require  under  the  terms  of  the  order 
is,  that  he  be  served  with  a  copy  of  the  bill,  and  I  am  not 
sure,  if  he  be  not  so  served,  that  the  whole  of  the  subse- 
quent proceedings  may  not  be  rendered  void* 


The  Vice-chancellor,  on  the  following  day,  said  that 
he  had  communicated  with  the  Master  of  the  Rolls  and  the 
Vice-chancellor  of  England  upon  the  subject  of  the  present 
application,  and  they  agreed  with  him  in  the  two  following 
propositions : — 1.  The  assertion,  that  a  true  copy  of  an 
office  copy  of  the  bill  has  been  served,  ought  not,  or  gene- 
rally ought  not  to  be  considered  as  an  assertion,  that  a 
true  copy  of  the  bill  has  been  served.  2.  It  is  not  nniver- 
sally  or  generally  necessary,  where  a  true  copy  of  a  bill  is 
sworn  to  have  been  served,  to  state  whether,  by  examina- 
tion or  any  other  means,  the  writing  served  has  been  as- 
certained to  be  a  true  copy,  in  order  to  induce  the  Court 
to  act  upon  the  supposition  that  it  was  a  true  copy. 
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MjCKLETHWAJTE  V.  AtKINSON.  Jktarch  29th. 

M  April  Qrd. 

K  JtOGSRS  moFed  that  certain  exertions  which  had  A  phintiff  can- 
been  taken  to  the  answer  of  a  defendant^  who^  being  of  hiraffidoic^to 
iBJiottttd  wind,  had  answered  b j  his  guardian^  but  against  ^^^^  ^ 
whom  BO  commiasion  of  lunacy  had  issued^  might  be  taken  ^Qap^nd  mind, 

*^  ^  against  whom  a 

off  the  fik»  fSoor  irregiLUuritj.  oommissionof 

lunacy  has 


not  iasnedf 
answering  by 
his  guardian. 


Mr.  Momimgiu  opposed  the  motion. 

The  following  authorities  were  referred  to :  Miif.  PI. 
108,115;  2i>£»i.Cft.i¥.,pp.802i,40a;  Sirudwiek  y.  Jhir^ 
ptet  {a),  Ltving  v.  Cavtriy  {b),  CUuon  v.  CUarnieir  {c),  Aitor* 
uff-GmertU  v.  Waddimffimi  {d)y  Crmrford  y.  KemoffhoH  (e) ; 
•es  GsmiF  v.  Johmiam  (/). 

The  YiCK^HANCBLLOR.-^The  question  in  this  case  is^  April  3rd. 
vlether  it  ia  r^;ular  to  ezeept  for  insufficiency  to  the  an- 
im  of  a  defendant  of  unsound  mind  answering  by  a 
gsttdian  appointed  in  the  manner  usual  in  such  casea^ 
dttie  not  having  been  any  eommission  of  lunacy,  and 
there  not  being  therefore  any  committee  of  his  person  or 
tttate. 

I  un  not  ttware  of  the  existeace  of  any  authority  di- 
nelly  on  the  poinL  la  respect:  of  principle  and  conyeni* 
<nce,  the  questaoB  may  be  open  to  yarious  considerations^ 
ud  reasonable  arguBsents  for  and  against  the  yalidity  of 
the  exceptions. 

If  the  answer  stands  on  the  footing  of  an  infant'a  an- 
**er,  insufficiency  must^  I  svqppose^  be  out  of  the  question, 
^adiiinions  in  it  can  be  read  and  used  against  the  do- 

(«}  Bimb.  338.  (d)  1  Madd.  321. 

(*)  Pre.  Ch.   229 ;  1  Eq.  Ca.  (e)  1  Dr.  &  Wal.  195. 

A^  2«l.  (/)  2  Sch.  &  L.  293. 

(0  1  Dick.  286. 
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THWAITS 

V. 

Atkixson. 


fendant^  so  as  to  affect  his  rights  and  interests^  oaght  the 
Court,  when  his  own  conscience  cannot  be  searched,  nor 
his  mind,  memory,  or  volition  be  exerted,  to  lend  its  aid  for 
the  purpose  of  obtaining  admissions,  which,  proceeding 
from  another,  are  without  the  intervention  or  participation 
of  his  own  conscience,  will,  or  understanding,  to  bind  him, 
however  important  the  matter  brought  into  contest  may 
be?  If  the  guardian  will  imprudently  or  falsely  plead, 
will  imprudently  demur,  or  will  prejudicially  answer,  there 
may  possibly  be  no  help  for  it,  as  between  the  plaintiff  and 
defendant,  at  least  the  latter  may  have  to  abide  all  the 
consequences.  As  to  that,  I  say  nothing.  The  question 
before  me  is,  whether,  the  defence  being  by  answer,  the 
Court  is  to  compel  the  answer  to  be  fuU.  The  case  of 
Barrett  v.  Tickell{a)  happening  to  occur  to  my  recollec- 
tion after  the  argument,  I  have  referred  to  Mr.  JacoVt 
report  of  it.  Lord  Eldon  says  there,  that  the  plaintiff 
can  have  no  discovery  from  Charles  Tickell,  ''for  in  his 
state  of  mind  he  is  unable  to  disclose  anything.  On  the 
other  hand,  there  is  Joseph  Tickell,  who  seems  to  have 
been  employed  by  these  persons  to  manage  the  business 
for  them,^' — and,  a  little  lower,  he  speaks  of  circumstances 
that  "  cannot  be  established  by  the  admission  of  the  de- 
fendants.'^ Now  Charles  Tickell  had  answered  by  Joseph, 
as  his  guardian,  Charles  having  become  lunatic,  but  no 
commission  having  been  taken  out  ,*  and  Joseph  was  con- 
ducting, in  the  name  of  Charles,  the  action  against  the 
plaintiff  in  equity,  which  it  was  one  object  of  the  suit  of 
Barrett  v.  Tickell  to  stay. 

Mr.  Berrey,  a  very  experienced  officer  of  the  Court,  has. 
been  so  good,  at  my  request,  as  to  refer  to  the  proceedings^ 
and  has  shewn  me  the  answers.    The  first  answer  ofE 
Charles  Tickell  and  Joseph  Tickell  was  joint,  as  was  thei^K 
second  answer.     Joseph  Tickell,  who,  being  a  defendana^^ 


(a)  Jac.  154. 
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in  his  own  rights  was  or  might  have  been  interrogated^ 
independently  of  his  character  of  guardian^  as  to  all  the 
matters  mentioned  in  the  bill^  may  not  improbably  have 
had^  at  leasts  as  fnll  knowledge  and  as  ample  means  of 
giving  information  as  Charles^  if  sane^  would  have  had. 
The  documents  were^  as  I  collect^  in  Joseph's  possession. 
He  seems^  so  far  as  I  have  been  able  to  form  a  judg- 
ment, to  answer,  both  in  his  own  right,  and  as  Charles's 
guardian,  every  question  that  he  answers  at  all,  making 
no  distinction  between  the  two,  unless  as  to  the  documents. 
Exceptions  for  insufiBciency  appear  to  have  been  taken  to 
the  first  answer.   Mr.  Berrey  infers,  and  I  infer  also,  that, 
under  the  circumstances  to  which  I  have  referred,  these 
exceptions  were  in  form  applied  to  both  defendants,  who 
(the  exceptions  having  been  allowed  or  submitted  to,  as  it 
ii  to  be  supposed)  put  in  the  further  answer  that  I  have 
mentioned. 

Mr.  Berrey  (who  thinks  the  present  exceptions  irregu- 
lar) is  not,  nor  am  I,  aware  of  any  other  instance  of  ex- 
ceptions for  insufficiency  to  the  answer  of  a  defendant 
of  unsound  mind,  answering  by  guardian,  there  being  no 
oommittee.     The  attention  of  the  Court  was  not,  as  far  as 
I  am  aware,  drawn  in  Barrett  v.  Tickett,  and  I  do  not  con- 
lider  it  as  involving  any  judicial  decision  or  judicial  ex- 
prem>n  of  opinion  with  reference  to  the  point  now  before 
iBe.    Supposing  the  exceptions  in  the  present  instance  not 
to  hive  been  resisted,  but  to  have  been  allowed,  I  am  not 
prepared  to  say  by  what  means,  or  whether  by  any,  the 
puffdian  or  the  defendant  himself  could  have  been  com- 
piled to  answer  them;  nor,  if  the  answer  had  admitted 
documents  to  be  in  the  possession  of  the  guardian  or  of  the 
defendant,  do  I  at  present  see  that  an  order  for  the  pro- 
dnctbn  of  them,  if  obtainable,  would  have  been  so  nearly 
^  matter  of  course  as  Mr.  Montagu  has  suggested.    Whe- 
^  the  answer  of  such  a  defendant  so  put  in  can  or  can 
^be  read  or  used  against  the  guardian,  out  of  the  suit,  so 
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1844. 

Westovbr  v.  Chapman.  j^arch  2Zrd. 

Ann  ADAMS  by  her  will  gave  the  residue  of  her  per-  Trostecs  under 

a  will  decreed 

•omd  estate  to  her  executors^  upon  trust  that  they  should  to  pay  interest 
oouTert  such  part  thereof  as  should  not  consist  of  money  ^^  atmwn,on 
into  money^  and  lay  out  and  invest  the  same  in  their  or  ?"^^  "".^*^ 
hit  names  or  name,  as  soon  as  the  same  should  be  received  their  own 
by  them,  in  the  public  stocks  or  funds,  or  on  good  private  used  in  their 
securities,  and  that  they  shoidd  alter  and  vary  such  stocks,  ^j^on^^t^' 
fonds,  and  securities,  as  they  or  he  should  see  occasion,  and  ^  authorized 

them  to  invest 

should  receive  and  take  the  dividends,  interest,  and  annual  the  residue  on 

produce  thereof,  as  the  same  should  become  due,  and  pay  se^tiM"'^ 

the  same  unto  her  daughter  Mary  Ann,  the  wife  of  Thomas 

Westover,  for  and  during  the  term  of  her  natural  life,  for 

her  sole  and  separate  use  exclusive  of  her  husband  &c.,  her 

receipts  alone,  notwithstanding  her  coverture,  to  be  good 

discharges  to  her  said  executors  for  the  same ;  and  from 

md  immediately  after  the  decease  of  her  said  daughter, 

Hiry  Ann  Westover,  upon  trust  that  they,  her  said  exe- 

caton,  or  the  survivors,  &c.,  should  stand  possessed  of  and 

iaterested  in  all  and  every  the  said  residuum  of  her  per- 

wiud  estate  and  trust  monies,  and  of  the  stocks,  funds,  and 

Mcnrities,  in  or  upon  which  the  same  should  be  then  in- 

^^ted  to  and  for  the  only  use  and  benefit  of  all  and  every 

^  children  of  h^  said  daughter,  Mary  Ann  Westover, 

'Awfolfy  b^;otten  and  to  be  begotten,  in  equal  parts,  shares, 

^  proportions,  and  share  and  share  alike,  to  be  paid,  as- 

'^Soedj  and  transferred  to  such  children  respectively,  when 

^d  80  soon  as  the  youngest  of  them  should  attain  the  age 

^  twenty-one  years;   and  the  dividends  and    interest 

^l^^reof  in  the  meantime  to  be  paid  and  applied  for  their 

'^^^pective  maintenance. 

The  testatrix  died  in  August,  1827,  leaving  Mary  Ann 
Westover  surviving  her.    Mary  Ann  Westover  had  three 
^liildren,  daughters,  all  of  whom  attained  twenty-one.  The 
'VOL.  I,  N  c.  c.  c. 
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1844.  executors^  Chapman  and  Moi^an^  proTed  the  will^  and  paid 
the  debts  of  the  testatrix,  and  receired  the  residue  to  a 
considerable  amount.  The  biH,  which  was  filed  against 
them  by  Mr.  and  Mrs.  WestoTer,  the  three  daughters,  and 
the  husbands  of  two  of  them  who  were  married,  all^;ed 
that  they  had  misapplied  the  residue  by  mixing  it  with 
their  own  monies  and  making  a  profit  of  it;  and  the  bill 
prayed  that  they  might  be  chaiged  with  interest  at  the  rate 
of  £d  per  cent,  per  ammtm  upon  the  balances  finom  time  to 
time  received  by  them. 

In  consequence  of  the  death  of  Mrs.  Westoyer,  which 
took  place  in  December,  1841,  a  bill  of  reriTorand  supple- 
ment was  filed  against  the  defendants  by  Thomas  West- 
over,  as  the  administrator  of  his  wife,  and  by  the  before- 
mentioned  plaintiffs. 

It  was  admitted  by  the  answers  of  the  executors  that  the 
sum  of  £900,  being  the  principal  part  of  the  residue  of  the 
testatrix's  estate,  was  at  her  death  in  the  hands  of  Henry 
Shepherd,  who  paid  interest  at  that  time  at  the  rate  of 
4/.  10».  per  cent.,  and  afterwards  at  the  rate  oi  £4per  eaii, 
for  the  same ;  that,  in  the  following  December,  Shepherd 
paid  the  executors  £100  on  account  of  the  debt,  and  that 
on  the  6th  July,  1832,  he  paid  them  the  remaining  £800; 
that  they  then  took  that  sum  into  their  own  keeping  in 
equal  moieties,  giving  each  other  their  cross  promissoiy 
notes  for  £400  a-piece,  and  paying  Mrs.  Westover  interest 
at  £4  per  cent,  per  mmum  on  the  amount.  They  further 
admitted  that  they  mixed  this  money  with  their  own,  and 
employed  it  in  their  own  respective  businesses  of  fiurmers 
and  graziers,  and  they  believed  they  made  some  profit  of  it, 
but  not  beyond  £4  per  cent,  per  ammmi. 

In  justification  of  the  course  which  they  had  pursued,  the 
execators  stated  that  the  £800  had  been  left  in  the  hands 
Shepherd  in  the  first  instance,  and  then  in  their  own  hands, 
in  order  that  Mrs.  Westover  might  be  accommodated 
£4  per  cent,  interest,  which  could  not  otherwise  be  o 
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tained^  and  also  that  the  children  might  not  be  prejudiced        1844. 
by  any  fall  in  the  funds^  which  might  occur  in  case  the     wbstovbr 
money  were  invested  on  that  security.    And  the  executors     ^     ^- 

•^  "^  Chapman. 

alleged  that  Mrs.  Westover's  children  both  knew  and  ac- 
quiesced in  the  whole  of  these  arrangements  until  the  year 
1841,  when  their  solicitor  wrote  to  the  executors,  calliog 
them  to  account. 

It  appeared  from  the  evidence  on  the  part  of  the  plain- 
tiffs, that  in  September,  1836,  an  application  was  made 
by  one  of  the  children,  Maria  Westover,  afterwards  Mrs. 
Carder,  for  some  information  respecting  the  trust  fund, 
and  for  an  advance  of  part  of  her  share ;  and  that  in  March, 
1838,  shortly  previous  to  her  marriage^  a  similar  application 
was  made  by  her  solicitor;  and  that  these  applications  were 
answered,  in  the  first  instance,  by  a  letter  of  the  defendant 
Mo]^;an,  containing  these  words : — "  You  can  have  nothing 
to  do  with  the  money  till  after  the  demise  of  your  mother; 
and  Mr.  Chapman  and  myself  by  your  grandmother's  will 
tre  bound  to  pay  the  surviving  children  six  months  after 
her  death.    The  money  is  out  on  good  security,  and  your 
mother  receives  the  interest  regularly  every  half  year;*' 
and  in  the  latter  instance  by  a  letter  of  both  executors 
containing  these  words :    *'  The  property  due  to  the  child- 
^  of  Mrs.  Westover  at  her  demise  is  £800,  upon  unde^ 
riabk  iecurity  of  men  of  large  landed  property;  the  same  as 
^  the  death  of  Mr.  Adams.    What  Mrs.  Carder  or  the 
other  daughters  of  Mrs.  Westover  like  to  do  as  to  the  dis- 
posal of  the  property,  we,  as  executors,  have  nothing  to  do 
^th.    At  Mrs.  Westover's  death  the  money  will  be  paid 
to  them,  the  same  regular  way  as  the  interest  has  been.'' 
It  further  appeared  that  the  sum  of  £50  on  account  of 
Hn.  Carder's  share  in  the  residue  was  afterwards  advanced 
hf  Chapman  to  John  Carder,  the  husband  of  Mrs.  Carder, 
<^the  security  of  his  bond,  dated  the  24th  April,  1838, 
^hich  bond,  though  it  mentioned  the  amount  of  residue  to 

n2 
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1844.        be  £800,  was  silent  as  to  the  particular  manDer  in  wliich 

Wbstovbr     *^®  residue  was  invested. 

*•  It  further  appeared  from  the  evidence,  that  in  February, 

1841,  upon  the  executors  advancing  to  Harriet  Westover 
(who  was  living  with  her  father  and  mother)  dS50  in  part 
payment  of  her  share  of  the  residue,  thejr  took  from  the 
father  and  mother  and  Harriet  a  deed  of  release  for  that 
sum,  dated  the  27th  February,  1841,  by  which  it  was 
amongst  other  things  recited,  that,  upon  the  death  of  the 
testatrix,  the  executors  possessed  themselves  of  her  effects, 
paid  her  just  debts  and  testamentary  and  funeral  expenses 
and  legacies,  and  ''invested  the  clear  residue  of  her  per- 
sonal estate  in  their  names  upon  goad  prwaie  aecwriiy 
agreeably  to  the  directions  for  that  purpose  in  the  said 
will  contained.'' 

It  appeared  from  the  answers  of  the  defendants,  and 
otherwise,  that  the  plaintiffs  were  in  an  humble  situation 
of  life. 

The  cause  now  came  on  for  hearing  for  further  direc- 
tions. 

Mr.  fViffram  and  Mr.  Hore,  for  the  plaintiffs,  said,  that 
the  words  of  the  will  did  not  warrant  the  executors  in 
placing  cut  the  money  on  their  own  personal  security ;  and 
that,  as  they  had  used  it  for  their  own  purposes,  they  must 
account  for  the  profits  made  by  it,  or  pay  £6  per  ead. 
interest. 

Mr.  Russell  and  Mr.  Bilion,  contrh,  contendedj  that  one 
of  the  plaintiffs  at  least,  namely,  Mrs.  Westover,  had  not 
been  justified  in  filing  the  biU,  nor  had  there  been  any 
calling  in  of  money  by  the  executors.  The  money  having 
been  paid  to  them,  they  had  endeavoured  to  act  for  the 
benefit  of  the  plaintiffs. 
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Mr.  Bilton  also  appeared  separately  for  the  defendant        1844. 


The  Yics-Chancellob  said  that  there  was  no  evidence 
that  any  one  of  the  plaintiffs^  who  were  in  an  humble  sta- 
tion, ever  was  aware  of  the  trae  position  of  this  money. 
There  were  suggestions  in  the  answer  tending  to  shew  that 
they  had  some  knowledge  on  the  subject ;  but,  looking  at 
the  letters  of  1836  and  1838,  looking  at  the  bond  of  1838 
and  the  release  of  1841,  he  was  obliged  to  come  to  the 
conclusion  (or  rather,  he  thought,  these  documents  formed 
an  additional  reason  for  coming  to  the  conclusion)  that 
they  had  not  that  knowledge.    Whether  the  plaintiffs 
were  or  were  not  capable  of  understanding  the  nature  of 
thdr  interests  or  the  propriety  of  the  investment  of  the 
money,  he  thought  it  clear  that  proper  information  on  the 
nibject  had  not  been  conveyed  to  them.    Under  the  cir- 
cmnstances,  the  defendants  had  so  dealt  with  the  fund  as 
to  make  it  a  plain  case  for  fixing  them  with  the  payment 
of  interest  at  £6  per  cent. 


V. 

Chapman. 


With  respect  to  the  costs  of  the  suit,  a  question  was  Tnutees  de- 
aiaed,  whether  the  defendants  ought  to  pay  the  costs  of  ^^S^u^* 
•a  inquiry  which  the  Master  had  been  directed  to  make  '^•^""^fy  ^' 

^      "^  qvoTj  directed 

•>  to  the  number  of  Mrs.  Westover's  children  and  their  before  the  Mu- 

a  ter,  as  to  the 

■8^1  «C.  state  of  the  tes- 

In  the  answers  of  the  defendants  to  the  bill  of  revivor  ***®'  •  am  y- 
^d  supplement,  they  admitted  that  the  plaintiffs,  in  the 
^^nginal  bill  mentioned,  were  (that  is  at  the  time  of  putting 
m  the  answer)  the  only  children  of  the  late  plaintiff,  Mary 
^Q  Westover,  and  that  they  had  attained  the  age  of 
*^ettty^)ne. 

Notwithstanding  this  admission,  the  defendants,  on  the 
^'^^^jmI  hearing  of  the  cause,  insisted  that  a  reference  should 
^  directed  to  the  Master  for  the  purpose  above  stated. 
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1844.        be  £800,  was  silent  as  to  the  particular  manner  in  whidi 
y^^;;;^^    the  residue  was  invested. 

^-  It  further  appeared  from  the  evidence,  that  in  February, 

1841j  upon  the  executors  advancing  to  Harriet  Westover 
(who  was  living  with  her  father  and  mother)  £50  in  part 
payment  of  her  share  of  the  residue,  they  took  from  the 
father  and  mother  and  Harriet  a  deed  of  release  for  that 
sum,  dated  the  27th  February,  1841,  by  which  it  was 
amongst  other  things  recited,  that,  upon  the  death  of  the 
testatrix,  the  executors  possessed  themselves  of  her  effects, 
paid  her  just  debts  and  testamentary  and  funeral  expenses 
and  legacies,  and  "  invested  the  clear  residue  of  her  per- 
sonal estate  in  their  names  upon  good  private  security 
agreeably  to  the  directions  for  that  purpose  in  the  said 
will  contained.^' 

It  appeared  from  the  answers  of  the  defendants,  and 
otherwise,  that  the  plaintiffs  were  in  an  humble  situation 
of  life. 

The  cause  now  came  on  for  hearing  for  further  direc* 
tions. 

Mr.  Wigram  and  Mr.  Hore^  for  the  plaintiffs,  said,  that 
the  words  of  the  will  did  not  warrant  the  executors  in 
placing  cut  the  money  on  their  own  personal  security ;  and 
that,  as  they  had  used  it  for  their  own  purposes,  they  must 
account  for  the  profits  made  by  it,  or  pay  £b  per  cent. 
interest. 

Mr.  Russell  and  Mr.  Bilton,  contrh,  contended,  that  one 
of  the  plaintiffs  at  least,  namely,  Mrs.  Westover,  had  not 
been  justified  in  filing  the  biU,  nor  had  there  been  any 
calling  in  of  money  by  the  executors.  The  money  having 
been  paid  to  them,  they  had  endeavoured  to  act  for  the 
benefit  of  the  plaintiffs. 
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Mr.  Bitton  also  appeared  separately  for  the  defendant        1844. 

Lriiapman.  Wbstovbr 


The  Vice-Chancellob  said  that  there  was  no  evidence 
that  any  one  of  the  plaintiffs,  who  were  in  an  humble  sta- 
tion, ever  was  aware  of  the  tme  position  of  this  money. 
There  were  suggestions  in  the  answer  tending  to  shew  that 
they  had  some  knowledge  on  the  subject;  but,  looking  at 
the  letters  of  1836  and  1838,  looking  at  the  bond  of  1838 
and  the  release  of  1841,  he  was  obliged  to  come  to  the 
conclusion  (or  rather,  he  thought,  these  documents  formed 
an  additional  reason  for  coming  to  the  conclusion)  that 
they  had  not  that  knowledge*    Whether  the  plaintiffs 
were  or  were  not  capable  of  understanding  the  nature  of 
thdr  interests  or  the  propriety  of  the  investment  of  the 
money,  he  thought  it  clear  that  proper  information  on  the 
subject  had  not  been  conveyed  to  them.    Under  the  cir- 
cnmstances,  the  defendants  had  so  dealt  with  the  fund  as 
to  make  it  a  plain  case  for  fixing  them  with  the  payment 
of  interest  at  £6  per  cent. 


0. 

Chapman. 


With  respect  to  the  costs  of  the  suit,  a  question  was  Tmstees  de- 
mised, whether  the  defendants  ought  to  pay  the  costs  of  costs  of  wa^on-^ 
•n  inquiry  which  the  Master  had  been  directed  to  make  n«?e«*17  »j- 

^      ^  qxuTj  directed 

w  to  the  number  of  Mrs.  Westover's  children  and  their  before  the  Msa- 

o  ter,  as  to  the 

H^i  «C.  state  of  the  tes- 

In  the  answers  of  the  defendants  to  the  bill  of  revivor  ***®^ »  «»  y- 
uid  supplement,  they  admitted  that  the  plaintiffs,  in  the 
<^nal  bill  mentioned,  were  (that  is  at  the  time  of  putting 
^  the  answer)  the  only  children  of  the  late  plaintiff,  Mary 
^iiii  Westover,  and  that  they  had  attained  the  age  of 
^cnty-one. 

Notwithstanding  this  admission,  the  defendants,  on  the 
^'^^gittal  hearing  of  the  cause,  insisted  that  a  reference  should 
^  directed  to  the  Master  for  the  purpose  above  stated. 
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1844.  The  Master  reported  that  Mrs.  Westover  had  had  four 

yj^^^^^^j^  children  only,  namely,  the  three  plaintiffs,  and  a  son  who 
9-  died  in  April,  1813,  at  the  age  of  eight  weeks. 

At  the  present  hearing  the  before-mentioned  bond  and 
release  were  read  in  evidence. 

In  the  bond  of  April,  1838,  (which  was  given  to  Chap- 
man only),  it  was  recited  that  Mrs.  Westover  had  three 
children,  that  they  had  attained  twenty-one,  and  upon  her 
death  would  be  entitled  to  the  sum  of  £S00,  the  amount 
of  the  residue,  in  equal  shares,  and  that  John  Carder  and 
Maria  his  wife  having  applied  for  an  advance  of  £50,  the 
defendant  Chapman  had  agreed  to  advance  that  sum  on 
the  security  of  the  share  of  Maria  Carder. 

In  the  release  of  February,  1841,  it  was  recited  that  Maiy 
Ann  Westover  had  then  three  children  only,  and  that  it 
was  not  probable,  from  her  advanced  age,  that  she  would 
have  any  more,  and  that  Harriet  Westover,  having  attained 
twenty-one,  had  applied  for  an  advance  of  £50,  &c. 

The  Vice-chancellor,  after  noticing  the  fulness  of  the 
recitals  of  the  deed  of  release  of  February,  1841  (a),  said 
that  that  deed  must  be  taken  to  amount  to  an  admission 
by  the  defendants  that  the  fund  to  which  it  related  was  a 
clear  fund.  He  must,  therefore,  view  the  defendants  as 
trustees  rather  than  executors.  Still  they  had  a  right,  as 
trustees  and  executors,  to  know  the  state  of  the  £Emiily. 
Now  it  was  not  technically  expressed  either  in  the  release 
or  the  bond,  more  than  in  the  answers,  that  there  had 
never  been  any  other  child  of  Mrs.  Westover  who  had  at- 
tained a  vested  interest  in  the  fund ;  but  looking  at  the 
substance  of  the  case  without  critical  nicety,  it  was  plain 
to  him  that,  when  these  instruments  were  executed,  the 
executors  had  satisfied  themselves  that  three,  and  three 
only,  of  the  children  were  entitled  to  participate  in  th 

(u)  See  ante,  p.  180. 
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fund ;  and  although  at  the  former  hearing,  when  dealing 
with  the  answers  only^  he  had  thought  it  right,  upon  the 
requisition  of  the  executors,  to  direct  the  reference,  yet  upon 
the  whole  of  the  materials  which  were  now  before  him,  he 
was  of  opinion  that  the  executors  ought  not  to  have  asked 
for  the  inquiry.  They  must,  therefore,  pay  the  costs  of  it. 
His  Honor  then  mentioned  that  there  were  some  costs 
(iee  the  decree),  unnecessarily  caused  by  the  plaintiffs,  which 
must  be  set  off  against  these  costs. 


1844. 


Westovkr 

V. 

Chapman. 


Declaes  that  the  plaintifib  are  entided  to  interest  at  the  rate  of  £5  per 
estf.  per  annum  on  the  sum  of  796/.  9f .  5d,  (a),  mentioned  by  the  defend- 
ants in  their  answers  in  these  causes,  from  the  6th  day  of  July,  1832,  to 
the  24th  day  of  April,  1838,  on  the  sum  of  746/.  9f.  5d,y  part  of  the  said 
sum  of  796/.  9f.  5J.,  from  the  said  24th  day  of  April,  1838,  to  the  27th 
dsy  of  Febraary,  1841,  and  on  the  sum  of  696/.  9f.  5d,f  part  of  the  said 
mm  of  796/.  9s.  5d.,  from  the  said  27th  day  of  February,  1841,  to  the  5th 
day  of  July,  1842,  but  that  the  defendants  are  entitled  to  be  allowed,  in 
Tcduction  of  such  claims  in  respect  of  interest,  the  amount  of  all  payments 
made  by  them  or  either  of  them  in  respect  of  interest  since  the  said  6th 
day  of  July,  1832.    Refer  it  to  the  Master  (in  case  the  parties  differ) 
to  ascertain  the  amount  of  interest  on  the  said  three  sums,  having  regard 
to  the  aforesaid  declarations.    Let  the  defendants  William  Chapman 
and  Oilefl  Chapman  Morgan,  on  or  before,  &c.,  pay  into  Court  what  the 
Maater  shall  certify  to  be  due  to  the  plaintiffs  in  respect  of  such  interest 
or  the  amount  which  the  plaiutifis  and  defendants  shall  agree  upon  as 
being  due  to  the  plaintiffs  in  respect  of  interest  as  aforesaid,  (such  amount 
in  that  case  to  be  verified  by  affidavit).   Upon  such  payment  being  made, 
Wt  the  defendants  deliver  to  the  plaintiffs  the  bond  and  indentiure  of 
rdeaae,  dated  respectively  the  24th  April,  1838,  and  the  27th  February, 
1841,  in  the  pleadings  mentioned.    Refer  it  to  the  taxing  Master  to  tax 
the  plamtiflb'  costs  of  these  suits,  except  so  far  as  such  costs  have  been 
increased  by  the  plaintiffs'  bill  in  the  first  mentioned  cause  seeking  a 
general  account  of  the  estate  of  Mary  Ann  Westover,  instead  of  being 
confined  to  seeking  payment  of  the  sum  of  696/.  9«.  5(/.,  and  the  relief 
'elating  thereto.    And  let  the  taxing  Master  tax,  as  between  solicitor  and 
c^t,  so  much  of  the  defendant  Giles  Chapman  Morgan's  costs  of  these 
"nti  as  have  been  occasioned  by  the  plaintiffi'  said  bill  in  the  said  first 
inentioned  cause,  seeking  a  general  account,  instead  of  payment  of  the 
ran  of  696/.  9«.  5d,  as  aforesaid.    Let  such  several  costs  be  set  off 


(tt)  The  sum  of  £800  was  reduced  by  a  small  payment  made  by  one 
*^*e  executors. 
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1844.         ^°®  against  the  other,  and  let  the  balance  of  such  ooata,  the  amount  to  he 

^"•^v^-^       certified  by  the  taxing  Master,  be  paid  by  the  defendant  Giles  Chapman 

Westover      Morgan  to  the  plaintiffs  in  the  second-mentioned  cause,  or  by  them  the 

Chapman.     ^^  plaintiffs  to  the  said  defendant  Giles  Chapman  Morgan,  as  the  case 

may  be.    Liberty  to  apply. 


Jpril29rd.  LySE  V.  KiNODON. 

E 


Executors  of     XiLIZABETH  WALKEB,  by  her  will,  bequeathed  all 

creed  to  pay      ^^^  residae  of  her  personal  estate  to  her  sisters  Sarah 

suit^i^eTed     Clapton  and  Ann  Lyse,  in  trust  for  themselves  and  their 

necessary  by      brothers  Johu  Lyso  and  Telluo  Lyse,  in  equal  proportions; 

fused  to  pay      but  in  case  any  of  the  said  legatees  should  die  in  the  life- 

ftmd  on  n^n.  ^^®  ^^  ^^^  testatrix/  leaving  any  child  or  children,  the 

able  cTidenceof  share  of  the  legatee  so  dying  was  to  go  to  his  or  her  child 

death :  but  in-  or  children. 

3^  hLd^'        The  testatrix  died  in  February,  1818,  and  her  will  was 

b^^jTof^tr^*  duly  proved  by  the  two  executrixes. 

in  relation  of         Tellno  Lvse,  ouc  of  the  legatees  named  in  the  will,  lived 

the  fund,  such  J     »  ^^  » 

costs  were  de-    at  Ripple,  in  the  county  of  Worcester,  and  died  in  1814, 

creed  to  be 

paid  out  of  the  (^^  ^^^  lifetime  of  the  testatrix),  leaving  a  son  William,  the 
^Dstoes^  wd  plaintiff  in  this  suit.  He  had  also  a  son  named  James,  who 
not  personally    left  Ripple  in  1793,  and  was  supposed  to  have  gone  to  sea. 

by  the  execu- 
tors. His  father  declared  many  times  before  his  death  that  he 

had  never  heard  of  him  since  he  left  Ripple. 

In  September,  1826,  the  executrixes  under  the  will  met 

by  appointment  the  several  legatees,  and  an  account  was 

then  settled  and  signed  by  all  parties,  except  James  Lyse; 

and  the  residuary  estate,  being  divided  into  four  parts,  was 

distributed  amongst  the  parties,  except  that  the  share  to 

which  Tellno  Lyse  would  have  been  entitled,  if  living,  was 

divided  in  moieties,  one  moiety  being  paid  to  the  plaintiff, 

and  the  other  moiety  being  retained  by  the  executrixes, 

who  signed  a  memorandum,  dated  the  9th  September^ 


CASES   IN   CHANCERY.  186 

1826,  to  the  effect  that  they  retained  that  moiety,  amoiint-         1844. 

ing  to  1659/.  4».  4d.f  for  the  use  of  James  Lyse,  late  of 

Bipple,  in  the  county  of  Worcester,  labourer,  son  of  Tellno 

Lyse,  deceased,  ftc. 
The  executrixes  died  respectively  in  1831  and  1835, 

without  erer  having  invested  the  share  of  James  Lyse  in 

the  funds  or  other  security. 

In  November,  1837,  the  present  bill  was  filed  by  the 
plaintiff  against  the  executors  of  the  two  executrixes  for 
the  purpose  of  recovering  the  share  so  retained. 

The  defendants,  the  executors  of  Ann  Lyse,  by  their 
answer  admitted  that,  several  months  before  the  filing  of 
tbe  bill,  namely,  in  January,  1 837,  the  plaintiff  furnished 
them  with  a  written  declaration  (under  the  statute)  of 
William  Devereux,  of  Tewkesbury,  labourer,  who  stated 
that  he  was  well  acquainted  with  James  Lyse,  who,  together 
with  the  deponent  and  one  Yaughan,  lived  about  forty-five 
yean  since  in  the  service  of  Berkley,  a  farmer,  at  Ripple ; 
that  Yaughan  and  James  Lyse  left  their  service,  and  went, 
as  the  deponent  believed,  to  London ;  that  the  deponent 
had  ever  since  lived  within  four  miles,  and  the  greater  part 
of  the  time  within  two  miles,  of  Ripple,  and  had  never 
heard  of  James  Lyse  since,  except  that,  about  the  Christ- 
maa  after  he  left  Ripple,  the  deponent  heard  that  he  had 
gone  to  sea. 

The  same  executors  also  admitted  the  receipt  of  a  letter 
to  them  firom  the  plaintiff's  solicitors,  dated  the  6th  July, 
1837,  in  which  the  writers,  after  stating  that  they  had  ad- 
vertised for  information  on  the  subject,  proceeded  in  these 
terma: — '^  The  advertisement  brought  forward  the  informa- 
tioQ  required  firom  a  person  connected  with  this  country,  and 
^ho  DOW  holds  an  office  under  government  in  London,  and 
^  formerly  in  the  Royal  Navy.  This  gentleman  has  volun- 
teered to  make  an  affidavit  of  the  following  facts  amongst 
othera,— that  he  was  a  prisoner  at  Valenciennes  in  1814, 
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1844.  and  previous  thereto^  that^  whilst  he  was  there,  a  prisoner 
was  brought  in  whose  name  was  James  Lyse,  and  lie  said 
he  was  a  native  of  the  county  of  Worcester,  and  our  in* 
formant  told  him  he  was  a  native  of  the  city  of  Worcester. 
From  this  circumstance  an  intimacy  arose  between  them. 
Among  other  things  he  told  our  informant  that  he  left 
his  place  of  service  at  Ripple  in  Worcestershire,  and  went 
to  London  and  worked  in  the  London  Docks ;  that  he  was 
afterwards  pressed  into  the  navy,  from  which  he  deserted, 
and  then  entered  the  merchant  service,  and  belonged  to 
the  brig  Mary^  from  Cork  for  London,  Captain  Hancock ; 
that  the  said  James  Lyse  died  at  Valenciennes  on  or  about 
the  13th  January^  1814 ;  that  he  saw  him  after  he  was 
dead,  and  was  at  his  funeral ;  that  he  was  interred  within 
the  walls  of  the  citadel ;  that  in  all  the  communicatioiis  and 
conversations  he  had  with  the  said  James  Lyse  he  never 
named  that  he  had  either  a  wife  or  family.'' 

In  answer  to  this  letter^  the  solicitor  of  the  same  ezecu* 
tors  replied,  that  the  plaintiff's  solicitors  ought  to  have 
given  him  the  name  and  address  of  the  gentleman  alluded 
to,  which  probably  they  would  do ;  in  which  case,  he  the 
writer  would,  after  communicating  with  the  gentleman, 
provided  the  facts  appeared  to  him  in  the  same  light  &c., 
advise  his  clients,  if  the  plaintiff's  solicitors  wished  it, 
to  take  further  advice  of  counsel,  &c.  He  added  that 
there  did  not  appear  to  be  any  possibility  of  shewing  the 
identity  of  the  person  said  to  have  died  in  1814  with  James 
Lyse. 

The  course  taken  by  the  executors  of  Sarah  Clapton  wilL 
sufficiently  appear  from  the  judgment. 

The  bill  was  filed  without  any  further  preliminary  pro-^ 
ceedings  between  the  parties. 

The  witness  mentioned  in  the  letter  of  the  plaintiff's  solL  — 
citors  was  examined  before  the  Master.  It  appeared  thi^*"* 
he  had  been  private  secretary  of  Lord  Barrington,  who  wi 


CASES  IN   CHANCERY.  187 

one  of  the  commissioners  acting  on  behalf  of  the  prisoners  1844. 
confined  at  Valenciennes.  His  •evidence  fully  bore  out  the 
statement  contained  in  the  letter  of  the  plaintiff's  sohci- 
tors ;  and  he  mentioned  additional  circumstances  tending 
to  shew  the  identity  of  the  person^  whom  he  knew,  with 
James  Lyse. 

Upon  the  original  hearing  of  this  cause  it  had  been 
referred  to  the  Master  to  inquire  whether  any  and  what 
child  or  children  of  Tellno  Lyse  other  than  the  plaintiff  was 
or  were  living  at  the  death  of  Tellno  Lyse  or  of  the  tes- 
tatrix ;  and  subject  to  that  inquiry  it  had  been  declared 
that  the  estates  of  the  executrixes  were  indebted  to  the 
plaintiff  in  the  sum  claimed,  with  interest  from  the  9th 
September,  1826.    The  Master  having  found  that  no  other 
child  of  Tellno  Lyse  than  the  plaintiff  had  survived  him  or 
the  testatrix,  and  the  defendants  having  admitted  assets 
(between  them)  of  the  executrixes  for  payment  of  the  whole 
debt,  the  only  question,  on  the  hearing  of  the  cause  for 
iiurther  directions,  was,  by  whom  the  costs  of  the  suit  were 
to  be  paid. 

Mr.  Ruiiell  and  Mr.  CampbeU,  for  the  plaintiff. 

Mr.  Simpkinion  and  Mr.  Osborne,  for  the  executors  of 
Ann  Lyse. 

Mr.  Swanston  and  Mr.  Heaihfield,  for  the  executors  of 
Sarah  Clapton. 

TheVicE-CHANCELLOB. — ^Thc  testatrix  Elizabeth  Walker 
^  in  1818.  Her  will  was  proved  in  the  same  year  by 
ber  two  sisters,  who  were  her  executrixes,  Sarah  Clapton 
^  Ami  Lyse.  The  assets  received  were  considerable, 
^  left  a  dear  residue.  That  residue,  subject  to  what  I 
am  about  to  state  as  to  one  share,  was  divided  by  the  exe- 
CQtrixet  amongst  the  persons  entitled  to  it  under  the  wiU. 
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1844.  One  share  of  tlie  residue,  however,  was  thus  circunistanced : 
If  James  Lyse,  a  nephew  of  the  testatrix  and  her  sisten, 
was  alive  at  the  time  of  the  decease  of  the  testatrix,  this 
share  belonged  to  him^;  but  if  he  did  not  survive  her,  that 
share  belonged  to  the  plaintiff,  who  was  also  a  n^hew  of 
these  three  women.  In  fact,  James  Lyse  did  not  survive 
the  testatrix,  so  that  this  share  belonged  originally,  has 
always  belonged,  to  the  plaintiff.  There  never  was  at  any 
time  reason  to  suppose  that  James  Lyse  had  not  died  (as 
he  did)  in  the  lifetime  of  the  testatrix ;  there  were  strong 
reasons  to  suppose  the  contrary.  After  administering  the 
estate  for  seven  or  eight  years,  the  two  executrixes  set 
apart  a  sum  which  they  stated,  and  probably  with  accu- 
racy,  to  be  the  amount  of  this  share,  and  signed  a  paper 
acknowledging  that  they  retained  that  sum  in  respect  of 
such  share.  That  occurred  in  September,  1826.  It  was 
the  duty  of  the  two  executrixes  at  that  time  to  set  apart 
and  to  invest  that  share  in  some  proper  manner;  either 
on  mortgage,  or  in  the  funds.  They  did  ndther  the  one 
nor  the  other  ,*  they  neither  invested  it  nor  appropriated 
it.  It  remained  merely  a  simple  contract  debt  from  them, 
liable  to  the  contingency  of  their  insolvency,  and  all  other 
like  contingencies.  Sarah  Clapton  died  in  1831,  and  Ann 
Lyse  in  1836.  At  least  as  early  as  the  year  1826  or  1827, 
they  committed  a  breach  of  trust  as  to  this  share,  and  it  is 
clear  that,  at  the  death  of  each,  each  was  indebted  to  the 
extent  of  the  whole  of  this  sum ;  it  was  a  debt  contracted 
by  means  of  a  breach  of  trust. 

After  the  death  of  the  survivor  of  the  two  executrixes,  if 
not  sooner,  applications  were  made  by  the  plaintiff,  whose 
money  it  always  was,  for  payment.  Applications  of  this 
nature  are  proved  to  have  been  made  to  the  executors  of 
Ann  Lyse,  though  not,  as  I  collect,  to  the  executors  of  Sarah 
Clapton.  These  applications  were  met  by  the  assertion 
that  the  money  was  not  his ;  at  all  events,  that  further  prodT 
of  the  time  of  James  Lyse's  death  was  necessary.    Further* 
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information  was  given,  but  without  effect,  and  the  result        1844. 
was,  that  this  bill  was  filed  in  November,  1887.     The  re- 
presentatives of  Sarah  Clapton  were  not  made  parties  until 
1839. 

The  representatives  of  Sarah  Clapton  in  their  answer 
enter  into  long  statements ;  they  say  that  they  have  divided 
the  estate  of  their  testatrix,  without  saying  whether,  in  fact, 
the  debts  of  their  testatrix  were  paid,  and  after  alleging, 
that,  by  the  plaintiff's  own  shewing,  James  Lyse  has  been 
dead  upwards  of  20  years,  they  submit  that  the  plaintiff's 
demand  is  barred  by  the  statute  of  King  James  the  First, 
and  they  claim  the  benefit  of  the  statute.    It  is  clear  from 
this  answer,  that,  if  any  application  for  payment  had  been 
made  to  the  representatives  of  Sarah  Clapton,  that  applica- 
tion would  not  have  been  attended  to.    The  suit  is  altoge- 
ther resisted  in  a  manner  shewing  that  any  such  applica- 
tion would  have  been  fruitiess.    Then  how  does  it  stand  ? 
Some  circumstantial  evidence  was  given  at  the  former 
hearing  to  shew  that  James  Lyse  died  in  the  lifetime  of 
thi  testatrix;  but  as  the  defendants  still  disputed  the  fact, 
I  was  of  opinion  that  they  had  a  right  to  an  inquiry,  a 
ri^t  to  fiill  protection  under  the  decree,  and  that  it 
was  proper  that  the  usual  advertisements  should  be  pub- 
liihed.    The  advertisements  were  issued,  and  the  Master's 
f^foii  is,  conformably  to  the  previous  evidence,  that  James 
Ifie  died,  in  fact,  more  than  three  years  before  the  tes- 
tatrix. 

Under  these  circumstances,  the  question  being  not  whe- 
ther 1  am  to  visit  the  defendants  personally  with  the  costs, 
but  whether  the  costs  of  the  suit  should  be  allowed  out  of 
^  eatates  of  the  two  indebted  persons,  I  have  no  doubt 
^^  the  subject.  The  two  executrixes  were  unmarried 
^  were  indebted  under  a  breach  of  trust.  Was  there, 
^  any  moment,  any  reasonable  doubt  of  James  Lyse's 
^^  having  happened  in  the  testatrix^s  lifetime  ?  I  am 
of  ojnnion  that  there  was  not ;  and  that  this  is  a  case  in 
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which  the  costs  of  the  suit  must  be  paid  out  of  the  assets 
of  Sarah  Clapton  and  Ann  Lyse^  and  not  personally  by  the 
defendants ;  but  on  account  of  the  limited  admission  of 
assets  on  the  part  of  the  executors  of  Ann  Lyse  their  lia- 
bility must  not  be  extended  beyond  that  limit. 


Decree  for  payment  of  the  amount  claimed,  against  the  defendanti^ 
with  costs  of  suit.    The  decree  not  to  he  executed  against  the  executors 

of  Ann  Lyse  beyond  the  amount  of  £ ,  being  the  amount  of  assets 

admitted  by  them  for  payment  of  the  debt.     Let  the  executors  pay  their 
own  costs. 


Jpril  le/A. 

Conditions  an- 
nexed to  ap- 
pointments 
made  in  pur- 
suance of  a 
power,  though 
in  themselves 
void,  held  not 
to  invalidate 
the  appoint- 
ments. 


Palsgrave  v.  Atkinson. 

JlSy  the  marriage  settlement  of  Theodore  Palsgrave,  Esq., 
with  Chai*lotte  Law,  it  was  declared  that  a  sum  of  £2000 
£3  per  cent.  Consols  should  be  held  by  certain  trustees 
upon  trust  to  pay  the  dividends  and  interest  to  the  hus- 
band and  wife  for  their  lives,  and  after  the  decease  of  the 
survivor  of  them,  upon  trust  to  transfer  the  principal  unto 
and  amongst  all  and  every  the  sons  and  daughters  of  the 
marriage  and  their  children,  in  case  any  of  them  should 
be  then  dead  leaving  issue,  in  such  parts  and  proportions, 
and  at  such  time  and  times,  and  in  such  manner  as  Theo- 
dore Palsgrave  should  by  will,  executed  as  therein  men- 
tioned, appoint,  and,  in  default  of  appointment,  unto  and 
amongst  all  and  every  the  said  sons,  daughters,  and  child- 
ren equally ;  with  power  to  the  trustees,  upon  the  request 
of  the  husband  and  wife,  or  the  survivor  of  them,  to  sell 
out  the  stock  and  invest  the  produce  in  the  purchase  of 
such  freehold  lands,  tenements,  and  hereditaments  as  the 
husband  and  wife  should  by  writing  appoint,  to  be  held 
upon  the  trusts  of  the  settlement. 

The  marriage  took  effect,  and,  in  1825,  the  stock  wa» 
sold  out.     The  produce,  together  with  an  additional  sunft^ 
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adranced  for  that  purpose  hj  the  husband^  was  by  the        1844. 
written  direction  of  the  husband  and  wife  invested  in  the     Palsgravb 
purchase  of  a  leasehold  house  in  Mecklenburgh  Square ;     Atkinson. 
and,  by  the  consent  of  the  three  only  children  of  the  mar- 
riage, a  memorandum  was  endorsed  on  the  settlement  to 
the  effect  that  the  leasehold  house  was  held  upon  the 
trusts  of  the  settlement. 

Theodore  Palsgrave,  having  survived  his  wife  and  one  of 
Us  children^  appointed  by  his  will  the  house  in  Mecklen- 
burgh Square  to  his  two  sons,  John  Henry  Palsgrave  and 
Charles  Theodore  Palsgrave,  in  the  proportions  of  nineteen- 
twentieths  and  one-twentieth,  and  he  thereby  declared  his 
wish  and  request  to  his  son  John  Henry,  that  he  should 
not  tell  or  dispose  of  his  interest  in  the  said  house  to  any 
person  whomsoever ;  and  the  testator  gave  the  residue  of 
his  estate  to  his  two  sons  equally. 

By  a  codicil  dated  the  14th  May,  1839,  reciting  the  be- 
qoest  in  the  will  of  the  house  in  Mecklenburgh  Square, 
tnd  also  that  the  testator  had  given  up  to  Charles  Theodore 
Palsgrave  a  sum  of  £1500  sterling  due  from  him  to  the 
testator,  and  all  interest  thereon^  the  testator  declared 
that,  in  case  his  said  son  Charles  Theodore  Palsgrave 
should  marry  in  his  lifetime^  then  he  revoked  so  much  of 
his  will  as  related  to  the  two  bequests  and  to  the  delivering 
op  to  him  of  his  said  note^  and  instead  thereof  he  gave  his 
ion  John  Henry  Palsgrave  the  said  £1500  and  interest 
thereon,  and  the  note  upon  which  the  same  was  secured, 
tttd  also  l-500th  part  of  the  said  house ;  and  to  Charles  T. 
Palsgrave  the  remaining  409-500th  parts,  upon  this  condi- 
tion,  that  he  should  make  a  strict  settlement  of  the  same 
^foti  any  wife  with  whom  he  might  intermarry,  and  upon 
the diildren  who  might  be  bom  of  such  marriage;  and  in 
dl  other  respects  he  confirmed  his  will. 

Charles  Theodore  Palsgrave,  in  the  lifetime  of  his  father, 
''^^nied  Anna  Maria  Griffin^  of  Montreal,  in  Lower  Cana- 
^  By  the  settlement,  made  previously  to  their  marriage. 


V. 

Atkinson. 


102  CASES    IN   CHANCEET. 

1844.  dated  the  24th  August^  1839^  and  duly  executed  accordiiig 
Palsoratb  to  the  laws  of  Canada^  and  to  which  the  intended  husband 
and  wife  (who  was  of  age)  were  parties^  after  reciting  that 
Theodore  Palsgrave  had  expressed  his  intention  to  vest  in 
the  hands  of  trustees  certain  real  estate  situate  in  that  part 
of  the  United  Kingdom  of  Oreat  Britain  and  Ireland  called 
London^  or  the  revenue  and  clear  rents^  issues^  and  profits 
thereof^  to  be  enjoyed  by  Anna  Maria  Griffin  from  and  after 
the  decease  of  the  said  Theodore  Palsgrave^  as  and  for  a 
marriage  settlement  upon  and  in  favour  of  the  said  Anna 
Maria  Oriffin  and  the  children  and  issue  of  the  said  in- 
tended marriage^  it  was  agreed  and  stipulated  by  and  be- 
tween the  parties  thereto  that  the  said  Anna  Maria  OrifBn 
should,  during  her  natural  life^  have  the  full  and  perfect  use 
and  enjoyment  of  the  said  revenue  arising  from  or  out  cObe 
said  rents^  issues^  and  profits  of  the  said  real  estate^  or  of 
any  dividends  or  interests  accruing  from  the  same^  (»r  fix>m 
the  amount  of  the  friture  disposal  or  sale  of  the  same^  sub- 
ject nevertheless  to  the  express  condition  that  the  said 
rents,  issues,  and  profits,  dividends  and  interest,  should  be 
applied  to  and  for  the  support  and  maintenance  of  the  said 
Charles  Theodore  Palsgrave  and  Anna  Maria  Griffin,  and 
of  their  domestic  establishment,  during  the  natural  life  of 
the  said  C.  T.  Palsgrave,  and  after  his  decease  in  such  man- 
ner as  the  said  Anna  Maria  Griffin  during  her  natural  life 
might  think  proper;  and  further,  that  the  said  real  estate 
or  the  capital  thereof,  upon  the  said  future  disposal  or  sale 
of  the  same,  should  belong  to  and  be  the  properly  of  the 
said  children  of  the  marriage,  subject  however  to  the  free 
disposition  of  the  same,  to  all  or  any  of  the  said  children,  ss 
he  might  think  proper,  by  the  said  C.  T.  Palsgrave  by  last 
will  and  testament,  and,  failing  such  children,  subject  to 
the  free  disposition  of  the  said  real  estate  or  capital  se 
aforesaid  by  the  said  C.  T.  Palsgrave  by  last  will  and  tes- 
tament to  any  person  or  persons  whomsoever:  subject 
however  to  the  disposal  of  the  said  A.  M.  Griffin  during 
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her  natural  life  of  the  said  revenue^  rents^  issaes^  and        1844. 
profits^  dividends^  or  interests  of  the  said  real  estate  as    p^^^^^^^^^ 
aforesaid.     And.  after  reciting  that  it  might  thereafter  be  ^^ 

Atkinson 

deemed  more  advantageous  for  the  purposes  aforesaid  that 
the  trust  aforesaid  in  the  said  real  estate  held  by  the  said 
trustees  should  be  sold,  and  the  amount  thereof  be  trans- 
ferred to  the  said  province  of  Lower  Canada  for  the  pur- 
pose aforesaid,  it  was  stipulated  by  the  said  C.  T.  Pals- 
grave and  A.  M.  Oriffin  that  the  said  trustees  should 
transfer  their  trust  in  the  said  real  estate  and  the  said 
revenue,  rents,  issues,  and  profits,  dividends,  or  interests 
thereof  to  trustees  or  to  a  trustee  resident  in  the  said  pro- 
Tince  of  Lower  Canada,  to  be  named  and  appointed  by  the 
udd  C.  T.  Palsgrave  and  A.  M.  Oriffin  for  the  intents  and 
purposes  aforesaid;  and  upon  such  nomination  and  ap- 
pointment being  fully  notified  to  the  said  original  trustees, 
they  should,  within  two  months  thereafter,  duly  transfer 
their  interests  aforesaid  to  the  trustees  or  trustee  so 
named  and  appointed;  and  thereupon  all  and  every  the 
responsibility  in  respect  thereof  of  the  said  original  trus- 
tees should  cease  and  determine.  And  it  was  also  further 
stipulated  that  the  said  revenue,  rents,  issues,  and  profits, 
or  the  said  dividends  and  interest  aforesaid  during  the 
natural  life  of  the  said  C.  T.  Palsgrave  should  not  nor 
be  deemed  to  be  in  the  nature  of  propres  against  the 
estate  of  the  said  C.  T.  Palsgrave,  and  that  in  considera- 
tion of  the  said  intended  marriage  and  the  exclusion  of 
community  of  property  the  said  revenues,  rents,  issues,  and 
profits,  and  the  said  dividends  and  interest  during  the 
natural  life  of  the  said  A.  M.  Oriffin,  in  case  she  should  sur- 
vive the  said  C.  T.  Palsgrave,  should  be  in  Ueu  of  dower 
and  of  every  other  matrimonial  right,  claim,  pretension,  or 
demand  whatsoever. 

Theodore  Palsgrave  had  no  real  estate  in  London  except 
the  leasehold  house  in  Mecklenburgh  Square. 

By  an  indenture  dated  the  23rd  September,  1842,  John 
VOL.  I.  o  c.  c.  c. 
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1844.        Henry  Palsgrave  released  all  his  interest  in  the  house  to 
Palso&avk    Atkinson  and  Goslings  the  trustees  of  his  father's  settle- 
«•  ment^  in  order  to  enable  them  to  sell^  assign^  or  otherwise 

dispose  of^  the  entirety  of  the  said  niessuage^  and  apply  the 
whole  of  the  proceeds  arising  from  the  sale  in  such  manner 
and  for  such  purposes  as  the  said  Charles  Theodore  Pals- 
grave or  the  trustees  under  his  marriage  settlement  might 
direct. 

There  was  no  issue  of  the  marriage  of  Charles  Theodore 
Palsgrave. 

No  trustees  of  Charles  Theodore  Palsgrave's  marriage 
settlement  had  been  appointed. 

The  original  bill  was  filed  by  Charles  Theodore  Palsgrave 
and  Anna  Maria  his  wife,  against  Atkinson  and  Gosling, 
praying  for  a  sale  of  the  house,  and  that  the  proceeds 
might  be  transferred  to  trustees  resident  in  Lower  Canada 
to  be  named  and  appointed  by  the  plaintiffs  upon  the  trusts 
of  the  plaintiffs'  marriage  settlement. 

The  bill  was  afterwards  amended  by  making  the  hus- 
band a  defendant  instead  of  a  plaintiff. 

The  cause  now  came  on  for  hearing  for  further  directions 
on  the  Master's  report.   The  Master  found,  that,  according 
to  the  law  of  Lower  Canada,  the  defendant  Charles  Theo- 
dore Palsgrave  had,  at  the  date  of  the  report,  an  absolute 
vested  interest  in  the  leasehold  messuage  in  Mecklenburgh 
Square;  that  the  plaintiff  Anna  Maria  Palsgrave  had  a 
beneficial  interest  in  the  said  property  and  a  lien  upon  the 
whole  estate  of  the  defendant  Charles  Theodore  Palsgrave 
for  the  fulfilment  of  the  stipulations  of  the  settlement  in 
her  favour;  that  both  parties,  according  to  the  laws  of  Lower 
Canada,  were  entitled  to  require  the  sale  and  transfer  or 
the  property  for  the  purposes  of  the  settlement,  and  that 
there  being  no  issue  of  the  marriage,  and  both  parties 
being  mutually  agreed  as  to  the  disposition  of  the  pro- 
perty, the  same  was,  according  to  the  laws  of  Lower  Ca— 
nada,  saleable  in  such  manner  as  they  might  think  proper 
and  advisable. 
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The  qnestion  was,  whether  the  proyisions  either  of  the        1844. 
will  or  codicil  could  have  the  effect  of  invalidating  the  sale,     pxlsorav* 


Mr.  Wiffram  and  Mr.  Collins,  for  the  plaintiff. — ^The  con- 
ditions annexed  to  the  appointments  in  the  will  and  codi- 
cil are  void^  but  the  rest  of  the  appointments  are  good. 
In  Alexander  v.  Alexander  {a),  Lord  Hardwicke  said — '' Sup- 
pose a  power  to  a  man  to  appoint  £1000  among  his  child- 
ren; if  he  gives  the  whole  £1000  to  his  children  and  an- 
nexes a  condition  that  they  shall  release  a  debt  owing  to 
them  or  pay  money  over,  the  appointment  of  £1000  would 
be  absolute  and  the  condition  only  void.^^     So  again  in 
Biarkigh  v.  Pearson  {b) — "Not  that  I  say  the  Court  might 
not  hold  the  execution  good  and  the  condition  void;  but 
to  what  purpose,  when  it  would  be  contrary  to  the  intent 
of  the  power  ?'^     And  upon  these   principles   Sadler  v. 
Pratt  (c)  was  decided.     So  here  the  conditions  of  not  sell- 
ing the  estate  and.  of  making  a  strict  settlement  will  not 
be  considered  to  affect  the  validity  of  the  appointments^ 
which  are  absolute  to  the  two  sons.     The  settlement^  how- 
erer^  itself  recognizes  and  confirms  the  right  to  sell  the 
property. 

Mr.  Heigham  appeared  for  the  defendants. 

TheVicB-CHANCELLOR. — Saviug  whole  the  right,  if  any, 
of  the  eldest  son,  I  think  I  may  declare  the  property  sale- 
ibk 

DtciAiB  that  under  the  codicil  and  the  settlement  of  August,  1839, 
^  the  deed  executed  by  John  Henry  Palsgrave,  the  house  is  saleable, 
*^ect  to  the  provisioni  contained  in  the  settlement.  •  •  •  •  The 
^*crce  to  be  without  prejudice  to  the  exercise  of  any  power  of  appointing 
^(^>tect  of  the  settlement 

(•)  2  Yes.  sen.  644.  {h)  1  Vez.  sen.  282.        (c)  5  Sim.  632. 


V. 

Atkinson. 
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1844. 


An  affidsTit  is 
not  receivable 
in  evidenoe  on 
ftirtber  direc- 
tions. 


Nicholson  v.  Haines. 

VJN  the  hearing  of  this  cause  for  further  directions,  Mr. 
Bacon  tendered  an  affidavit  in  support  of  a  fact  not  in- 
cluded in  the  finding  of  the  Master* 

The  Vice-Chancellor  said  that  he  could  not  recei?e 
an  affidavit  on  further  directions ;  but  he  thought  that  this 
was  a  matter  as  to  which  a  general  order  of  the  Court  might 
be  useful. 


MEMORANDA. 

vJn  Easter  Sunday,  the  7th  April,  1844,  Lord  Ahmger^ 
Lord  Chief  Baron  of  Her  Majesty's  Exchequer,  died,  whilft 
on  the  circuit,  at  Bury  St.  Edmonds.     He  was  succeeded, 
in  his  office  by  Sir  Frederick  Pollock,  Her  Majesty's  AttoF-* 
ney.General. 

Sir  William  Webb  Follett,  Her  Majesty's  Solicitor-Oeae- 
ral,  was  appointed  Attorney- General. 

Frederick  Thesiger,  Esq.,  of  the  Inner  Temple,  one  of 
Her  Majesty's  counsel,  was  appointed  Solicitor-GeDeTsI, 
and  shortly  afterwards  received  the  honour  of  knighthood. 
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1844. 

Mullen  v.  Bowman.  MayZt^, 

JOHN  BOWMAN,  of  Carlisle,  made  his  will  in  these  Testator, by hu 

will  which  wftfl 

words: — "  I  bequeath  all  my  goods,  chattels,  and  personal  not 'affected  by 
estate,  (my  leasehold  houses  and  premises  excepted),  unto  4*&*i*wiii^4**' 
my  cousin  John  Bowman,  and  my  sisters  Dinah  Bowman  f  •  ^0,  gave  all 

his  personal 

and  Ann  Bowman,  upon  trust,  that  they  convert  the  sam    estate  (his 

'  L  jii-T-i.  z    Lv.  tA.  J  leasehold  house 

into  money,  and  apply  the  net  proceeds  thereof  towards  pay-  ^nd  premises 
ment  of  my  debts  and  funeral  and  testamentary  expenses ;  hi^*^^*!^  ^^^ 
but  my  wearing  apparel  to  be  given  away  to  whom  they  ^^o  «»ters,  by 

!•*/»  ATT-  !•  Ti_  t  name,  upon 

may  think  fit.     And  I  give,  devise,  and  bequeath  unto  trust  to  con. 
them,  the  said  John  Bowman,  Dinah  Bowman,  and  Ann  rntomoneyriuid 
Bowman,  all  my  freehold,  leasehold,  and  other  houses,  appjythepro- 

,   .    .  ..  .  ceeds  towards 

buildings,  and  premises,  situate  in  the  city  of  Carlisle  payment  of  his 
aforesaid,  or  elsewhere ;  to  hold  to  them,  their  heirs,  ex-  rai  and  testa.  " 
ecutors,  administrators,  and  assigns,  for  all  my  estates,  pcMw'^but 
terms,  and  interests  therein  respectively,  nevertheless  upon  ^^  wearing  ap- 

,  .A  parel  was  to  be 

the  trusts  hereinafter  declared  concerning  the  same,  that  given  away  to 

i«  to  say,  in  trust,  that,  during  the  lives  of  my  sisters  Mar-  might  think  fit. 

garet  Stephenson,  Elizabeth  Mullen,  widow,  and  Mary  STf^hoTiLi 

Uattinson,  and  the  life  of  the  longest  liver  of  them,  and  lewehoid  pre- 

.  .  .  mises  to  the 

uso  during  the  lives  of  their  respective  husbands,  they  the  same  persons, 
^d  John  Bowman,  Dinah  Bowman,  and  Ann  Bowman,  TeU^and^divide 
*nd  their  heirs,  executors,  or  administrators,  do  and  shall,  ^^^  proceeds 

'  '  '  '    among  certain 

by  and  out  of  the  annual  rents,  issues,  and  profits  thereof,  persons,  two  of 

whom  were  the 

P^y  off  and  satisfy  all  my  just  debts  and  funeral  and  testa-  trustees ;  with 
^entary  expenses,  and  maintain  and  support  my  said  sis-  tharin^ordw-to 
ta^  Margaret,  Elizabeth,  and  Mary,  and  each  of  them,  ^'^cUitate  such 

saie,  uie  re. 

^d  the  respective  husbands  of  the   said  Margaret  and  ceiptsofhis 

^wy,  and  also  my  nephew  Thomas,  son  of  my  late  bro-  should  be  suf- 
ficient dis* 

ji  charges.     He 

T^>fter  appointiDg  his  said  trustees  to  be  his  executors,  declared,  that  his  said  executors  and 
r]^**^  might  retain  to  and  reimburse  themselves  aU  their  costs,  charges,  damages,  and  ex- 
occasioned  by  the  due  execution  of  the  trusts  thereby  in  them  reposed : — Held^  that  the 


2^^*^  did  not  take  beneficially  the  residue  of  the  personal  estate  which  remained  undisposed 
^'^  payment  of  the  testator's  debts,  and  fdneral  and  testamentary  expenses. 

^OL,  I,  p  C.  C.  C. 
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1844.        ther  Robert  Bowman,  and  who  is  now  a  minor,  and  i 
rT"^*^  said  sisters  Dinah  and  Ann,  in  such  manner  and  prop< 

MULLBX  .  . 

V.  tions  as  they  the  said  trustees  shall  in  their  discreti 

think  fit ;  such  provision  for  my  said  sisters  Margar 
Elizabeth,  and  Mary,  to  be  for  their  separate  uses,  and  i 
subject  to  any  debts  or  control  of  their  respective  hi 
bands.  And  from  and  after  the  decease  of  my  said  sisti 
Margaret,  Elizabeth,  and  Mary,  and  the  respective  hi 
bands  of  the  said  Elizabeth  and  Mary,  and  the  longi 
liver  of  them,  upon  trust,  that  they  the  said  John  Bowmf 
Dinah  Bowman,  and  Ann  Bowman,  or  their  heirs,  exec 
tors,  or  administrators,  do  and  shall  absolutely  sell  and  d 
pose  of  all  my  said  freehold  and  leasehold  houses  a 
buildings  and  other  premises,  together  or  in  parcels,  a 
either  by  a  public  or  private  sale  or  sales,  for  the  m< 
money  that  can  be  had  for  the  same,  and  out  of  t 
monies  arising  by  such  sale  or  sales,  do  and  shall  in  t 
first  place,  after  paying  off  my  just  debts,  if  any  be  th 
remaining  unpaid,  defray  all  charges  and  expenses  attei 
ing  the  same  sale  or  sales,  and  apply  the  net  residue  a 
overplus  of  the  said  monies  as  follows  :  namely,  to  my  si 
nephews  Edward  Bowman  and  Thomas  Bowman,  the  si 
of  £50  each,  and  to  my  nephew  Nicholas  Bowman  i£20 
and  the  then  residue  to  be  divided  into  five  equal  shai 
one  of  which  shares  to  be  paid  and  divided  equally  amonj 
the  children  of  my  said  sister  Margaret ;  one  other  of  su 
shares  to  be  paid  to  the  children  of  my  said  sister  Elii 
beth  Mullen  in  like  manner;  one  other  share  eqna 
amongst  the  children  of  my  said  sister  Mary,  and  the 
maining  two  shares  equally  between  my  said  sisters  Din 
and  Ann.  And  in  order  to  facilitate  such  sale  or  sales 
do  hereby  declare,  that  the  receipt  or  receipts  of  my  si 
trustees,  or  their  heirs,  executors,  or  administrators,  mu 
their  hands,  shall  be  good  and  sufficient  discharges  to  1 
purchaser  or  purchasers,  for  all  such  monies  as  shall 
therein  acknowledged  or  expressed  to  be   received,  a 
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who  shall  be  thereby  acquitted  and  discharged  of  and  firom        1844. 
the  same  monies,  and  not  bound  to  see  to  the  application^      Mullbn 
or  be  answerable  or  accountable  for  the  loss^  misapplica-  «. 

tton,  or  non-application  of  the  said  purchase  or  considera- 
tion monies,  or  any  part  thereof.  And  I  do  hereby  nomi- 
nate, constitute,  and  appoint  the  said  John  Bowman,  and 
my  said  sisters  Dinah  and  Ann  Bowman,  executors  of  this 
ny  will.  And  I  declare,  that  my  said  executors  and  trus- 
tees shall  not  be  answerable  one  for  another,  and  by  no 
means  for  involuntary  losses;  and  that  they  shall  be  al- 
lowed and  may  retain  to  and  reimburse  themselves  all 
their  costs,  charges,  damages,  and  expenseswhich  shall 
or  may,  from  time  to  time,  arise  or  be  occasioned  by  the 
doe  execution  of  the  trusts  hereby  in  them  reposed.  And 
I  hereby  revoke  all  former  wills  at  any  time  heretofore 
mide.'' 

The  testator  died  in  November,  1824,  and  his  will  wits 
pored  by  his  executor  and  executrixes. 

John  Bowman,  the  executor,  died  in  1830,  leaving  BiO- 
bert  Bell  his  executor. 

At  the  time  of  his  death,  the  testator  was  entitled  under 
the  will  of  an  unde  to  a  contingent  reversionary  share  in 
the  monies  to  arise  from  the  sale  of  certain  real  estates, 
vhich  were  thereby  devised  to  be  sold  after  the  death  of 
tbee  persons,  in  case  one  of  them  should  die  without  leav- 
hig  a  child.  He  was  also  entitled  to  a  like  reversionary 
dUre  in  the  monies  to  arise  firom  the  sale  of  other  estates, 
vhieh  were  by  the  same  will  devised  to  be  sold,  in  the  event 
^  soother  person  dying  without  leaving  a  child.  These 
ttntingent  interests  constituted  the  clear  residi;if  of  the 
POioosl  estate  of  the  testator  at  the  time  of  his  death,  ex- 
dnitFe  of  hia  leasehold  estate  and  wearing  apparel. 

la  J«ne,  1843,  the  contingency  upon  which  the  first- 
n^tioned  estates Vere  to  be  sold  having  occurred,  they 
were  sold  by  auction ;  and  by  a  decree  of  this  Court  it  was 
<^eied,  that  dC1719,  being  that  share  of  the  produce  to 
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1844.        which  the  testator  was  entitled,  should  be  paid  to  Dii 
Jj^^l^      Bowman  and  Ann  Bowman^  as  his  surviving  personal 
_    *•  presentatives. 

The  present  bill  was  filed  by  the  next  of  kin  of  the  1 
tator^  John  Bowman^  other  than  Dinah  and  Ann  Bowm 
against  those  persons  and  Robert  Bell^  for  the  purpose 
having  the  £1719  distributed  amongst  the  next  of  kii 
the  testator^  as  part  of  the  undisposed-of  residue  of  his  { 
sonal  estate. 

To  this  bill^  the  defendants  Dinah  and  Ann  Bowd 
demurred  for  want  of  equity. 

Mr.  Bacon  and  Mr.  fV,  D.  Lewis,  for  the  demurrer 
— In  Pratt  v,  Sladden  (A)  certain  persons  who  were  no 
nated  trustees  with  reference  to  certain  specific  trusts^ 
being  also  appointed  executors,  were  held  by  Sir  WUk 
Grant  to  be  entitled  to  the  residue  undisposed  of,  it  be 
considered,  that  there  was  no  clear  intention  to  make  tl 
trustees  of  the  residue.  The  case  of  Dawson  v.  Clark 
which  was  similar  in  its  circumstances,  was  decided  by 
William  Grant  in  the  same  manner;  his  Honor  consider 
the  right  of  the  executors  the  same  as  that  of  residuary 
gatees.  Upon  appeal  to  Lord  Eldon,  his  Lordship,  in  affi: 
ing  the  decree,  proceeded  upon  difi^erent  grounds  {d), 
William  Grant,  however,  in  SotUhouse  v.  Bate  {e)  exprei 
his  adherence  to  his  original  opinion.  Here,  the  appo: 
ment  of  the  executors  as  trustees  of  the  residue  is  only 
the  payment  of  debts,  a  trust  which  they  would  have  '. 
to  perform,  if  they  had  been  simply  nominated  execut 
The  other  trust  property  is  carefully  kept  apart  from 
residue  which  is  the  subject  of  this  suit.  Will  an  appo: 
ment  in  such  terms  exclude  the  executors  from  taking 
unexhausted  residue,  as  in  the  ordinary  case  of  execute 

(a)  The  arguments  are  abridged  (^)  ^^  ^^^-  ^^^' 
from  Mr.  Bone's  note.  (d)  18  Ves.  247. 

(b)  14  Vet.  193.  (e)   2  Vei.&  B.  398. 
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The  right  is  clear  and  indisputable  at  law^  and  was^  until         1844. 
the  statute  {a),  equally  so  in  equity,  unless  the  will  itself      ^jJT"''^ 
negatiyed  the  presumption  which  arises  in  the  executor^s  v- 

*  t-r  t  t     '  n   %  Bowman. 

favour.  Here,  the  executors  were  relatives  of  the  testator. 
The  receipt  and  reimbursement  clauses,  which  are  common 
forms,  refer  only  to  the  trusts  of  the  real  estate. — They  re- 
ferred also  to  Kififf  y.  Denison  {b)  and  Robinson  v.  Taylor  (c). 
[The  Vtce-Chancellor  referred  to  Langham  v.  Sanford  {d)] . 

Mr.  Russell  and  Mr.  Speed,  for  the  bill. — A  trusteeship  is 
fixed  upon  the  executors  through  the  whole  will.  The  tes- 
tator begins  his  will  by  giving  his  whole  personal  property, 
except  his  leaseholds,  to  his  executors  "  upon  trust  that 
they  convert  the  same  into  money.*'  When  that  trust 
has  been  performed,  then  arises  the  executors'  duty  of 
paying  the  debts.  It  is  said,  however,  that  the  whole  of 
this  trust  might  be  performed  by  the  executors  in  that  cha- 
racter ;  and,  consequently,  that  their  appointment  as  trus- 
tees is  mere  surplusage.  But  can  it  be  doubted,  that,  if 
other  persons  had  been  appointed  executors,  there  would 
itill  have  been  trustees  ?  That  the  testator  intended  a  trust 
of  the  residue,  and  not  a  gift  of  it  to  the  executors,  is  evi- 
dent from  his  direction  as  to  his  wearing  apparel.  For  if, 
tt  is  contended,  they  were  to  take  the  whole  residue,  it 
^  unnecessary  to  empower  them  to  deal  with  the  apparel 
Mthey  might  think  fit.  Besides  the  clause  of  reimburse- 
nient  at  the  end  of  the  will  is,  in  respect  of  costs,  incurred 
ni  the  execution  "  of  the  trusts  hereby  in  them  reposed,'' 
rtdcntiy  referring  to  all  the  trusts,  and  not  merely  the 
^^^  of  the  real  and  leasehold  property.  If,  then,  the 
^hole  property  be  in  trust,  and  the  trusts  do  not  exhaust 
%  can  it  be  contended,  that  the  unexhausted  part  goes  to 
^e  tmatee?     And  will  it  make  any  difference,  that  the 

(«)  11  Geo.  4  &  1  Will.  4,  c.  40.  (c)  2  Bro.  C.  C.  689. 

IK  1  Vet.  8c  B.  260.  (d)  17  Ves.  435. 
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1844.        trastee  happens^  in  a  subsequent  part  of  the  wiUj 

^T^^*^      named  executor  ?     Upon  the  whole,  it  is  submitted 

V.  the  executors  were  not  intended  to  take  a  beneficial 

est  in  the  residue :  Dawson  v.  Clarke  Dean  ▼.  Dolt 

Milnes  v.  Slater  {b),  Rhodee  ▼.  Rudge  (c). 

Mr.  Bacon,  in  reply,  contended,  that,  as  in  tbe  c 
real  estate  devised  in  trust,  the  part  not  wanted  I 
trust  would  result  to  the  heir-at-law,  so,  in  the  caa 
trust  of  personalty,  the  part  unexhausted  by  the  trust 
primd  facie  go  to  the  executor  for  his  own  benefit. 

The  Vice-Ch  ANCBLLOR. — In  this  case,  which  it  ha 
agreed  on  both  sides  must  be  considered  independei 
Sir  Edward  Suff  den's  Act f  the  only  question  which  the 
has  been  asked  to  decide  is,  whether,  upon  the  will 
testator  in  the  cause,  an  intention  appears  that  Joho 
man,  Dinah  Bowman,  and  Ann  Bowman  should  no 
the  clear  residue  of  this  present  estate  beneficially. 

The  testator  gives  the  gross  residue  of  his  personal  ( 
that  is,  gives  the  whole  of  his  personal  estate,  except 
parts  which  he  has  specifically  bequeathed,  to  these 
persons  in  trust  to  -convert  it  into  money  and  apply  tl 
proceeds  thereof  towards  payment  of  his  debts  and  fi 
and  testamentary  expenses,  but  his  wearing  apparel 
given  away  to  whom  they  may  think  fit.  That  is  fol 
by  an  appointment  of  the  same  three  persons  to  h 
cutors. 

I  have  asked  whether  any  case  is  known  to  ex 
which,  without  any  words  of  charge,  the  gross  remc 
the  personal  estate  being  given  to  persons  upon  trust  1 
the  debts,  or  debts  and  testamentary  and  funeral  exp 
without  more,  the  same  persons  being  appointed  exec 
it  has  been  held,  that,  either  by  force  of  the  express  g 

[a)  2  Bro.  C.  C.  634.  (J)  8  Veg.  295.  (e)  1  Sim, 
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by  force  of  the  appointment  of  them  to  be  executors^  those 
executors  take  the  residue  beneficially.  I  do  not  remem- 
ber any  such  case,  and  it  appears  to  be  the  impression  at 
the  bar,  as  it  is  my  impression,  that  no  such  case  exists. 

Considering  that  circumstance,  considering  the  language 
of  Lord  Elthm  in  the  case  of  Dawson  v.  Clark,  and  in  that 
of iCM^  v.  Denison,  and  considering  the  language  of  every 
part  of  this  will,  I  cannot  say  that  there  is  not  an  inten- 
tion manifested  upon  the  will,  that  John  Bowman,  Dinah 
Bowman,  and  Ann  Bowman  should  not  take  the  clear 
residue  of  the  personal  estate  beneficially. 
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Mullen 

r. 
Bowman. 


NeLTHORPE  V.   HOLGATE.  Mayith^Sih. 

IHE  original  bill  was  filed  by  Sir  John  Nelthorpe,  Bart.,  A.  contracted 
•od  Lawson  Holmes,  against  Edward  and  Sarah  Holgate,  estate  of  b!,^^ 
fcr  the  purpose  of  enforcing  the  specific  performance  of  a  **«^"8^  *'  ^^«^^ 

der  a  secret 
underatandiog 
^  C.  to  lell  the  estate  to  him  ;  and  a  contract  was  afterwards  entered  into  between  A.  and  C. 
to  that  effect : — Held,  that  a  bill  for  specific  performance  was  mainteinable  by  A.  and  C.  against 
^ ;  ad  the  prioe  being  adequate,  and  it  not  being  suggested  by  B.  that  he  had  ever  refused,  or 
*M  inwilling,  or  would  have  objected  to  treat  with  B.,  or  might  have  obtained  better  terms 
ft«B  him,  had  be  known  the  rod  circumstances  of  the  case,  the  Court  decreed  specific  per- 
fcnMuice  against  him. 

If  t  defendant  cannot  object  to  a  party  being  made  a  co-defendant,  he  cannot  object  to  his 

isi  Bide  a  co-pbdntiff,  if  the  interests  of  the  several  co-plaintiffs  are  not  conflicting. 

Q*«rr,  in  what  cases  successive  purchasers  are  properly  made  parties  to  a  suit  for  specific 
KHbrmsnee? 

A  penon,  seised  in  fee  of  an  estate  subject  to  the  life- interest  therein  of  his  mother,  and  har- 
^  knowledge  of  his  mother's  interest,  contracted  to  sell  the  estate  to  a  party  who  had  no  actual 
k^led^  of  her  interest,  but  knew,  or  might  have  known,  that  she  resided  on  the  property  as 
'''■nt  or  occupier : — Held,  that,  although  the  mother's  residence  might,  as  between  her  and 
^pvcfaaser,  have  carried  constructive  notice  of  her  rights,  it  was  not  necessarily  notice  as  be- 
^*B^  the  vendor  and  purchaser  (in  those  respective  characters),  so  as  to  deprive  the  purchaser 
^Ui  right  to  compensation  in  respect  of  the  life-interest. 

A  vendor  contracted  to  sell  an  estete  in  fee,  with  a  stipulation,  that  if  any  dispute  should  arise 
**to  the  title,  the  same  should  be  submitted  to  some  eminent  conveyancer,  and  that  in  case  he 
^^^'^  be  of  opinion  that  a  good  title  could  not  be  made,  the  contract  should  be  rescinded. 
^pOB  the  delivery  of  the  abstract,  it  appeared  that  the  vendor's  mother  bad  a  life-interest  in 
^pnniies,  and  that  her  interest  was  known  to  the  vendor  at  the  time  of  the  contract.  Upon 
■cr  refitting  to  join  in  the  conveyance  to  the  purchaser : — Held,  that  the  vendor  was  not  entitled 
tordj  cnthe  before-mentioned  stipulation  as  a  ground  for  rescinding  the  contract,  but  that  the 
''*'»*<i»tit  be  tpecificaUy  perforaied,  vrith  compensation  in  respect  of  the  life-interest. 


HoLSATm. 


204  CASES  I3f 

1844.        contnict  forthe  sale  of  mn  estate  to  the  plaintiffs^  or  one  c 
^     '     '      them,  under  the  foUovinf  circnmstances : — 

r.  Edward  Uol^ate,  being  seised  in  fee,  subject  to  the  lif 

interest  therein  ot  his  mother,  Sarah  Holgate^  ct  a  oertai 
freehold  messna^  and  lands  situate  at  Stnrton,  in  th 
parish  of  Scawbr,  in  the  oonntr  of  linooln,  and  npon  whic 
he  and  his  mother  had  resided  since  1816,  agreed  in  Hard 
1841,  with  Lawson  Holmes^  tar  the  sale  of  the  premises  t 
him  at  the  price  of  j£6000,  and  thereupon  an  agreement  ii 
the  following  teivis  was  signed  bj  the  parties : — 

**  M^morandnm  of  agieement  made  and  entered  into  oi 
the  29:h  March.  1841,  between  Edward  Holgate,  of  fcc 
farmer,  for  himseif.  his  hdrs,  exccnton,  and  administraton 
of  theonepart,  andLaw^sooHofanes,  of  &c,  for  himself,  hi 
heirs^  execQ^N^  and  aMuninistrators^  of  the  other  part,  a 
foUow^ : — Hrss.  the  sa^d  Edward  Holgate  hath  agreed  t 
teli*  and  the  saii  Lawwa  Holmes  hath  agreed  to  purchase 
all  the  messaascesv.  te^  Ixre  followed  the  parcels  of  the  pro 
pmr  i^:m\i  r^  be  parciaaed^,  at  or  for  the  price  or  sumo 
i^XW  $«V>ect  to  a  qTxit-rcnt,  out-rent,  or  tithe-rmt  q 
Sjl  ML  jwr  «naBak  cJat^im  upoei  some  portion  (^  the  estate 
The  pi^rvijB^r  $24lI  take  the  qnantxtr  as  abore  stated 
wheQ^ner  s^cee  <v-  je»  *  ^  *.  TW  purchase  to  be  oompletei 
C'U  th^'  ^^  csr  oc  ArrC  ]$42^  whesi  the  purdiaser  is  t 
V-j^^nir  rv«!iKs^^  oc  all  ibe  saoa  premises  except  the  mes 
$»^:<^  ortittxuKttt  aaii  gsjoga^rf  which  the  purchaser  is  i 
e'n:\Kr  ixr.^  ross<^S!sa:«L  ca  Uie  IS^  iar  of  Mar.  1842^  Tl 
sjkM  Ccm^ftrc  H.%ies^.  ai  lis  cw^  expcnae,  to  make  out. 
$CK>a  t::4f  t-.^  tiif  :su£  <!scactf«  a:i»£  t^  psmJuauto  be  at  tl 
e\>e«»ir  lOC  ^  <>«T  ^va^^i^TxaeeL  Aj^d  it  is  herdij  agr»i 
a:3>i  xd^Sk^ic..  tOiSi  ^*  scrr  £so«c:ie  siall  arise  as  to  the  tit:^ 
T^  $i)cxt>^  «X£I  ^  :$a:>axiinifiL  f^idme  eaaiaeiit  oouTcran^ 
T,''  V  ::^£7^^c  T.7ca  >5  V^  7iur<:3» :  S9ch  ol^ections  to 
scjtfi^  V3:  wr^v.i^.  'V'^irLij:  jcx  irccLtfa^  rf  this  date,  to 
X^^SfTC  CSi>ir,*«r^  ti^  sctDcscnr  ^  ^i»  T«skdv:  and  in 
9&aa  V  cc  ,*9mbVft  ^aa^:  a  pAnc  t^^  cusBfit  be  made 
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robject  as  aforesaid^  that  then  either  of  the  said  parties        1844. 

hereto  shall  be  at  liberty  to  rescind  the  contract  on  two    nw^thorpe 

calendar  months'  notice  after  the  opinion  of  counsel  shall  ^^ 

be  obtained  *  *  *.  And  it  is  hereby  further  agreed^  that  all 

outgoings^  payable  for  and  in  respect  of  the  said  premises 

to  the  said  6th  day  of  April,  1842,  shall  be  paid  by  the  said 

Edward  Holgate,  his  executors  and  administrators.     And 

lastly,  the  said  Lawson  Holmes  hereby  agrees  to  pay  the 

som  of  £6000  on  the  6th  day  of  April,  1842,  on  having  a 

proper  conveyance  of  the  said  premises  made  and  executed 

to  him  agreeably  to  this  agreement.     As  witness  the  hands 

of  the  said  parties,  the  day  and  year  first  above  written. 

Edward  Holgate,  Lawson  Holmes.'' 

In  July  of  the  same  year.  Holmes  agreed  with  Sir  John 
Nelthorpe,  who  possessed  property  in  the  same  parish,  for 
the  sale  to  him  of  the  premises  upon  the  same  terms  and 
oonditions  under  which  Holmes  had  contracted  to  pur- 
chase them.  This  agreement  was  reduced  into  writing 
ttd  dated  the  24th  July,  1841,  and  was  signed  by  Holmes, 
of  the  one  part,  and  Henry  Grantham,  as  agent  for  Sir  John 
Nelthorpe,  of  the  other  part. 

On  the  29th  July,  the  defendant  Edward  Holgate,  by  his 
solicitors,  caused  an  abstract  of  title  of  the  premises  to  be 
delivered  to  Nicholson  and  Hett,  the  solicitors  of  Holmes, 
^bo  were  also  the  solicitors  of  Sir  John  Nelthorpe. 

It  appearing  by  the  abstract  that  Sarah  Holgate  had  a 
'^e^interest  in  the  premises,  Nicholson  and  Hett,  upon  re- 
^^>iiing  the  abstract,  required  that  the  tenant  for  life  should 
J^Ui  in  the  conveyance,  or  release  the  estate.  An  answer 
^M  returned  by  Holgate's  solicitor,  dated  the  18th  De- 
^i^ber,  1841,  stating  the  refusal  of  Mrs.  Holgate  to  accede 
*^  this  requisition. 

A  correspondence  then  ensued  between  the  solicitors  on 
^th  sides;  the  defendant's  solicitors  insisting  that  the 
^^iection  on  the  part  of  the  tenant  for  life  to  join  in  the 
^^^^veyance  was  an  wtfore9een  difficulty  as  to  title,  and  that 
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1844.        as  such  it  came  within  the  operation  of  that  dause  of  the 
Nklthobpi     agreement  of  March^  1841,  relating  to  disputes  as  to  title; 
V-  and  they  suggested  that,  if  necessary^  the  point  should  be 

referred  to  a  conveyancer,  under  the  terms  of  that  clause. 
On  the  other  hand,  the  plaintiffs'  solicitors  insisted  that 
their  clients  were  entitled  to  specific  performance,  with 
compensation  in  respect  of  Mrs.  Holgate's  life  interest. 
In  a  letter  from  them  to  the  defendant's  solicitors,  dated 
the  I2th  February,  1842,  they  observed  that  the  vendor 
was  bound  to  obtain  the  signature  of  the  tenant  for  lib; 
that  the  matter  in  question  was  not  within  the  dause  re- 
ferred to ;  that  it  was  not  a  dispute  of  title ;  that  the  vendor 
must  have  been  perfectly  aware,  when  he  contracted,  that 
his  mother's  signature  was  requisite ;  and  they  proposed 
to  leave  an  adequate  part  of  the  money  in  the  purchaser's 
hands  during  Mrs.  Holgate's  life;  and  that  the  vendor 
should  enter  into  a  bond  of  indemnity  for  the  purpose  of 
securing  to  the  purchaser  during  that  time  the  quiet  en- 
joyment of  the  estate.  They  afterwards  offered,  upon. 
receiving  possession  of  the  farm,  to  allow  Mrs.  Ho^ate  tm 
remain  in  the  dwelling-house  during  her  life. 

The  propositions  on  the  part  of  the  plaintiffs  were  resistedi 
by  the  vendor,  who  asserted  that,  when  he  originally  con- 
tracted, he  had  no  knowledge  of  his  mother's  objection  ta 
join,  and  that  he  had  no  power  to  give  up  the  premises  upoa 
such  conditions.    A  letter,  however,  referring  to  the  last 
offer  of  the  plaintiffs,  was  sent  by  the  defendant's  solicitor 
to  one  of  the  plaintiffs'  solicitors  on  the  29th  of  April,  1842, 
and  was  in  the  following  terms : — ^*  I  mentioned  to  mj 
client  your  suggestion  as  to  the  purchase  of  his  reversion- 
ary  interest  in  the  Sturton  estate.     He  will  be  glad  to  sett 
to  Sir  John,  if  they  can  agree  on  terms ;  will  you  make  me 
an  offer  of  the  most  you  will  give  ?    I  am,  &c.,  R.  O." 

To  this  letter  no  answer  was  returned. 

The  original  bill  was  filed  on  the  19th  July,  1842.    It 
charged,  amongst  other  things,  that,  shortly  after  the  date 
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of  the  agreement  of  July,  1841 ,  the  plaintiffs  caused  notice         184-1. 
ihereof  to  be  duly  given  to  the  defendant  Edward  Holgate ;    Nklthorp* 
ind  that  he  had  dealt  with  them  accordingly.     It  also  v- 

charged,  that,  until  the  delivery  of  the  ab8tract,the  plaintiflFs      ^'""^^- 
had  no  notice  of  the  defendant  Sarah  Holgate's  interest  in 
tlie  premises,  bnt  that  they  had  lately  discoyered  that  the 
igreement  of  March,  1841,  was  entered  into  with  the 
privity  of  Sarah  Holgate ;  that  she  entered  into  an  arrange- 
ment with  the  defendant  Edward  Holgate  as  to  the  price 
of  her  interest  &c. }  that  she  had  agreed  to  join  with  him  in 
the  conyeyance  of  the  premises  to  the  plaintiffs ;  and  that 
he  could  compel  her  to  join  in  such  conveyance. 

The  bill  prayed  that  the  defendant  Edward  Holgate  might 
be  decreed  specifically  to  perform  the  agreement  of  the 
Mth  March,  1841,  to  make  a  good  title,  and,  if  necessaiy, 
to  procure  Mrs.  Holgate  to  join ;  and  that,  if  necessary,  she 
might  be  decreed  to  join  in  the  conveyance,  the  plaintiff 
Nelthorpe  being  ready,  upon  having  a  good  title,  having  a 
coQTejance  made  to  him,  and  being  let  into  possession,  to 
pay  the  £6000,  &c.  But  if  the  Court  should  be  of  opinion 
that  Mrs.  Holgate  could  not  be  compelled  to  join,  then, 
that  the  plaintiffs  might  be  declared  entitled  to  the  benefit 
of  their  agreement  to  the  extent  of  Edward  Holgate's  in- 
terest, and  that  a  proper  abatement  might  be  made  in  the 
porcfaaseHDoney  in  respect  of  the  interest  of  Mrs.  Hol- 
gate, the  plaintiff  Nelthorpe  being  ready  to  pay  the  ba- 
lance fee. 

The  defendant  Edward  Holgate,  by  his  answer,  alleged 
as  follows: — ''That  no  notice  of  such  alleged  sub-sale  or 
fob-agreement  was  ever  given  to  the  defendant  by  the 
phdntiffSs,  or  either  of  them ;  and  he,  therefore,  denies  that 
the  plaintiffs,  or  either  of  them,  did  cause  notice  of  the 
said  last-mentioned  alleged  agreement  of  purchase  to  be 
given  to  the  defendant.    That,  in  fact,  the  defendant  in- 
fers, under  the  circumstances  hereinafter  mentioned,  that 
the  original  purchaee  was  made  for,  and  on  behalf  of,  the 
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1844.        said  plaintiff  Sir  John  Nelthorpe.    That,  in  the  subseqae 
j^^    "^"^      proceedings  in  relation  to  the  said  sale,  the  last-mention 
V.  plaintiff  was   treated  and   considered   as   the  purchai 

thereof.  That  Henry  Grantham,  who  by  the  bill  is  stat 
as  the  party  executing  the  alleged  sub-contract  for  pi 
chase  as  agent  for  the  plaintiff  Sir  John  Nelthorpe,  is,  ai 
was  at  and  prior  to  the  date  and  execution  of  the  contn 
for  sale  by  the  defendant,  now  in  question  in  this  suit 
steward  or  agent  of  the  last-mentioned  plaintiff.  Sir  Jo 
Nelthorpe,  and,  as  the  defendant  believes,  actively  insti 
mental  in  the  endeavour  to  purchase  and  obtain  the  pi 
perty  comprised  in  the  said  contract  for  the  said  last-me 
tioned  plaintiff,  and  in  the  actual  contract  which  was  c 
tained  from  the  defendant  through  the  agency  of  the  sf 
plaintiff  Lawson  Holmes.  That  the  said  Henry  Oranthi 
was  (and,  as  the  defendant  supposes,  and  will,  if  necessa] 
endeavour  to  prove,  the  plaintiffs  themselves  were)  w 
aware  of,  and  had  notice  of,  the  defendant  Sarah  Holgab 
life-estate  in  part  of  the  aforesaid  premises,  and  the  sf 
contract  was  entered  into  with  such  full  knowledge  u 
notice  in  the  said  plaintiffs,  by  themselves  or  their  si 
agent,  of  such  life-estate.  That  the  rescinding  clause  co 
tained  in  the  aforesaid  contract  was  supposed  and  intend 
to  meet  any  defect  of  title  or  otherwise  which  might  c 
pose  the  defendant  to  any  difBculty  or  litigation  in  refi 
ence  to  such  sale.  That  the  plaintiff  Sir  John  Nelthoq 
is  already  possessed  of  a  large  estate  in  the  parish  of  Scawl 
in  the  county  of  Lincoln,  and  the  lands  in  question  in  tl 
suit  lie  contiguous  to  the  before-mentioned  estate ;  and 
was  and  is,  as  the  defendant  believes,  considered  that  t 
same  lands  would  be  a  most  desirable  and  valuable  acqi 
sition  and  addition  to  the  said  last-mentioned  plaintifl 
said  estate.  That  he  has  discovered  that  the  said  Sir  Jol 
Nelthorpe,  being  desirous  of  possessing  the  defendant 
said  property,  the  said  plaintiff,  Lawson  Holmes,  was  ec 
ployed  by,  or  on  behalf  of,  the  said  plaintiff  Sir  John  Nc 


CA8SS   IN    CHANCERY.  209 

thorpe,  through  the  secret  instrumentality  of  the  said 
Henry  Grantham^  to  endeavour  to  purchase  the  same  no- 
minally  for  himself^  but  in  reality  for  and  on  behalf  of  the  v. 

said  Sir  John  Nelthorpe  ;  and^  accordingly^  the  said  plain- 
tiff Lawson  Holmes  called  upon  the  defendant  prior  to 
the  said  contract,  and  stated  his  wish  to  purchase  the  said 
property.    That,  having  no  desire  to  sell  the  said  property, 
the  defendant  would  not  at  first  entertain  the  proposition 
at  all,  but,  having  been  much  pressed  by  the  said  Lawson 
Holmes,  the  defendant  at  last  told  him,  that,  if  he  sold  at 
all,  he  must  be  tempted  by  the  price ;  and  the  plaintiff 
Lawson  Holmes  having  at  last  agreed  to  give  the  defend- 
ant £6000  for  the  same,  the  defendant  ultimately  agreed 
to  sell  for  that  sum,  which  was  and  is  considerably  more 
than  the  supposed  value  of  the  estate,  the  defendant  think- 
ing it  highly  probable  that   his   mother  would   be  also 
tempted  by  the  price,  and  would  concur  in  the  said  sale/' 
The  defendant  then  denied  the  statements  contained  in 
the  bill  as  to  the  alleged  agreement  between  him  and  his 
niother;  and  he  insisted  on  his  right  to  rescind  the  contract 
on  the  ground  of  the  unforeseen  dilBSculty  of  title,  not  being 
Aware,  at  the  time  of  the  original  transaction,  that  his  mo- 
^er  would  not  join  in  the  conveyance.     He  submitted, 
^at  the  institution  of  the  suit  by  the  plaintiffs  was  prema- 
^  and  vexatious,  and  that  the  bill  ought  to  be  dismissed 
^th  costs. 

After  this  answer  had  been  filed,  the  plaintiff  Holmes 
^^;  whereupon  such  further  proceedings  were  had  as  are 
'''^^tioned  in  the  judgment  in  this  case. 
The  cause  now  came  on  for  hearing. 
It  appeared  from  the  plaintiffs'  evidence,  that  the  de- 
fendant Edward  Holgate  had,  ever  since  the  death  of  his 
^her,  hved  with  his  mother  on  the  farm,  and  that  they  had 
for  aome  years  jointly  conducted  it,  though  latterly  it  had 
pmdpally  been  managed  by  Edward  Holgate. 

^ith  respect  to  the  question  of  Holmes^s  agency,  Ghran- 
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1844.        tham^  in  his  examination  for  the  plaintiff^  stated  that  he, 
Nbltborpb     *®  agent  of  Sir  John  Nelthorpe,  advised  him  to  purchase 
V*  the  property^  and  requested  Holmes  to  do  so  on  Sir  John 

Nelthorpe's  behalf.  This  deponent  also  stat^,  that  he 
never  knew,  until  after  the  24th  July,  1841,  that  Mrs.  Hol- 
gate  had  a  life-interest  in  the  premises,  but  up  to  that  time 
believed  that  Edward  Holgate  was  absolute  owner.  On 
his  cross-eiamination,  he  stated  his  belief,  that  Holmes 
purchased  bond  fide  for  himself,  with  an  understanding 
that  Sir  John  Nelthorpe  should  afterwards  purchase  of 
him. 

On  the  part  of  the  defendant,  evidence  was  entered  into 
for  the  purpose  of  shewing  that  it  was  matter  of  notoriety 
in  the  neighbourhood,  from  the  circumstance  of  her  resi- 
dence on,  and  management  of,  the  farm,  that  Sarah  Holgate 
had  a  life-interest  in  the  premises.  The  evidence,  however, 
on  this  point  was  conflicting. 

Mr.  Wiffram  and  Mr.  Heatl^ld,  for  the  plaintiff,  con- 
tended, that  their  client  was,  under  all  the  circumstances 
of  the  case,  entitled  to  a  decree  for  specific  performance, 
with  compensation  in  respect  of  Mrs.  Holgate's  life-inter- 
est. It  was  clear,  that  the  vendor  had  all  along  knowledge 
of  her  interest,  though  the  purchaser  had  not.  It  was  im- 
material, also,  that  the  contract  had  shifted  from  Holmes 
to  Sir  John  Nelthorpe.  It  was  not  suggested,  that  any 
fraud  had  been  committed  on  the  defendant  Edward  Hol- 
gate, nor  even  that  he  would  not  have  dealt  with  Sir  John 
Nelthorpe,  had  he  been  the  original  purchaser.  The  case, 
therefore,  notwithstanding  the  words  '^  secret  instrument- 
ality,'' which  had  been  adroitly  introduced  into  the  answer 
by  the  pleader,  was  clearly  distinguishable  from  PhiUipM  v. 
Duke^qf  Buckingham  (a)  and  Scott  v.  Langstaff{b).  They 
relied  on  Tannery.  Smith  (c),  Fellowes  v.  Lord  Gwydyr  (iQ, 

(a)  1  Vern.  227.  (c)  10  Sim.  410. 

(6)  Lofft,  797,  798,  cited.  {d)  I  Sim.  63. 
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Maribck  v.  Bulkr  (a),  Wood  v.  Griffith  (A),  Milligan  v.         1844. 

Cooke  (c).  Dale  v.  lister  {d\  and  distinguislied  the  present  nelthobpb 
case  from  Thomas  y.  Dering  (e). 


V, 
HOLOATB. 


Mr.  Russell  and  Mr.  Rogers^  for  the  defendant  Edward 
Holgate. — ^The  plaintiff,  having  set  out  with  concealment 
ind  misrepresentation,  and  having  so  proceeded  to  the 
hearing,  now  states  at  the  bar,  that  his  title  is  entirely  fic- 
titious. At  the  bar^  he  says,  that  Holmes  entered  into  the 
contract  as  his  agent  and  on  his  behalf.    No  such  case  ap- 
pears in  the  pleadings ;  it  is  extracted  only  from  the  answer 
to  the  cross  bill  of  discovery.     Holmes  was  made  plaintiff 
in  this  suit  as  a  purchaser  on  his  own  account ;  and  the 
eridence  of  Grantham  is  to  that  effect.      The  manner, 
therefore,  in  which  the  plaintiff  now  brings  his  case  be- 
fore the  Court  furnishes  in  itself  sufficient  ground  for  the 
dismissal  of  his  bill. 

Secondly,  that  clause  in  the  agreement  which  enables 
either  party  to  rescind  the  contract  in  case  a  good  title 
cannot  be  made  out,  is  applicable  to  the  present  circum- 
stances. The  tenant  for  life  refusing  to  concur  in  the  sale, 
the  defendant  cannot  make  a  good  title,  and  the  plaintiff 
cannot  insist  on  specific  performance,  with  compensation  : 
Wmams  Y.Edwards  if),  CoUier  v.  Jenkins  {g),  Wheatley 
y.Slade{h). 

Thirdly,  if  Holmes  was  a  purchaser  on  his  own  account, 
there  was  a  misjoinder  of  plaintiffs  in  this  suit,  inasmuch 
Hi  in  general,  the  only  proper  parties  to  a  bill  for  specific 
performance  are  those  who  sign  the  contract :  Tasker  v. 
fts«a(t).  [The  Vtce-Chancellor. — That  case  seems  to  have 
little  or  no  application  to  the  present.]    If  A.  contracts  to 

(a)  10  Vet.  292.  (/)  2  Sim.  78. 

(h)  1  Swanst.  43.  (g)  1  Younge,  295. 

(c)  16  Vet.  1.  (A)  4  Sim.  126. 

(0  Id.  7,  cited.  (t)  8  MyL  &  Cr.  63 ;   6 

(ff)  1  Keen,  7$9.  Sim.  625. 


t 


212 


CASES   IN    CHANCEET. 


1844. 

NsLTHOmPB 

V. 
HoLaATC 


sell  to  B.,  and  then  contracts  to  sell  to  C.^  it  is  improper 
to  make  both  purchasers  parties  to  a  bill  for  the  specific 
performance  of  either  of  the  contracts :  Cmiis  r,  Thodey  (a). 
Lastly,  if  specific  performance  be  decreed,  it  must  be 
without  compensation  for  Mrs.  Holgate's  life-interest.  The 
plaiotiff  had  notice  of  her  tenancy ;  and  notice  of  the  ex- 
istence of  the  tenant  is  notice  of  whaterer  interest  the  te- 
nant has.  [The  VuX'ChamceUar. — As  between  him  and  her 
he  mnst  probably  be  taken  to  have  had  notice  of  the  na^ 
tnre  of  her  interest.]  At  all  eyents,  there  was  sufficient  to 
put  the  plaintiff  on  inquiry. 

Mr.  Simpkinson,  for  the  defendant,  Mrs.  Holgate. 

Mr.  Teed  and  Mr.  Campbell^  for  the  heir-at-law  and  ad- 
ministratrix  of  Lawson  Holmes. 


Mr.  Wigram,  in  reply,  referred  to  Crosbie  y.  TookeiP) 
and  Morgan  y.  Rhode*  (c). 

In  addition  to  the  authorities  already  referred  to,  the 
case  of  Mason  y.  Franklin  {d)  was  mentioned  upon  the 
question  of  parties  and  White  on  Revivor  and  Supplement, 
chap.  6,  as  to  the  competency  of  the  present  plaintiff  to 
revive  the  suit. 


(a)  Cor.  V.C.E.  Nov.  and  Dec. 
1842.  See  6  Jur.  1027.  This  was 
a  bill  by  the  first  purchaser  against 
the  vendor  Thodey,  and  against 
Vickers,  the  second  purchaser  of 
the  property  in  question,  and  an- 
other party,  Hoggart,  for  specific 
performance  of  the  agreement  be- 
tween the  vendor  and  the  plaintiff. 
It  appeared  that  Vickers  purchased 
with  notice  of  the  plaintiff's  con- 
tract, and  agreed  to  pay  a  less  con- 
sideration than  the  plaintiff's.  The 
Fice- Chancellor  of  England  de- 
creed specific  performance  of  the 


agreement,  but  that  the  bill  should 
be  dismined  against  Vickeis,  with- 
out costs,  and  against  Hoggart,  with 
costs.    The  plaintiff  appealed  from 
the  latter  part  of  this  decree,  and 
the  appeal  was  heard  before  Lord 
Lyndhwrtt,  C,  on  the  15th  Febmaiy, 
1844,  when  his  Lordship  afiirmeA. 
the  decision  of  the  Fice-Ckameellor^ 
with  costs.     For  a  short  itatemea.^ 
of  the  proceedings  upon  the  af^ieal, 
see  post,  p.  323. 
(6)  1  M.  &  K.  431. 

(c)  Id.  435. 

(d)  1  Y.  &  C.  C.  a  239. 
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The  Vice-Chancellob. — This  suit  was  instituted  by  1844. 

Sir  John  Nelthorpe  and  Mr,  Holmes^  as  co-plaintiffs^  against  nblthobp« 

Mr.  Holgate  and  his  mother^  Mrs.  Holgate,  for  the  specific  ^^ 


performance  by  them  of  a  written  contract^  dated  in  March^ 

IM\,  made  between  Mr.  Holmes  and  Mr.  Holgate  for  the 

tale  by  Mr.  Holgate  to  Mr.  Holmes  of  the  fee-simple  in 

possession  of  a  farm  in  Lincolnshire ;  the  bill  alleging,  that 

Mrs.  Holgate,  having  or  claiming  a  life-interest  in  part  of 

the  property,  had  sanctioned  or  affirmed  the  agreement  in 

respect  of  that  interest;  and  also  alleging,  that  in  July, 

1841,  a  written  contract  had  been  made  between  the  two 

plaintiffs  for  the  sale  of  the  farm  by  Mr.  Holmes  to  Sir 

John  Nelthorpe  upon  terms  substantially  the  same  between 

them  as  those  of  the  original  contract  between  Mr.  Holgate 

and  Mr.  Holmes.     After  the  bill  had  been  answered,  but 

before  either  party  had  gone  into  evidence,  Mr.  Holmes 

died  intestate,  and  Sir  John  Nelthorpe  then  filed  a  bill  of 

lemor,  or  of  revivor  and  supplement,  against  the  original 

defendants,  and  the  heir  and  personal  representative  of 

Ur.  Holmes,  for  the  purpose  of  making  the  suit  effectual. 

Upon  these  two  bills  the  present  parties  have  joined  is- 

*Qe,  and  witnesses  have  been  examined  for  Sir  John  Nel- 

ttorpe  and  for  Mr.  Holgate,  who  filed  a  cross  bill  for  dis- 

coveiy,  which  the  late  Mr.  Holmes  died  without  answer- 

>fig»  bat  which  has  been  answered  by  Sir  John  Nelthorpe. 

^We  has  not  been  any  answer,  I  may  observe,  to  the  bill 

m  which  Sir  John  Nelthorpe  is  the  sole  plaintiff,  but  no 

<^ectioQ  has  been  taken  in  argument  on  that  ground,  and, 

*Qppoiing  any  such  objection  capable  of  being  successfully 

ttcn,  if  not  waived,  it  has,  I  conceive,  been  waived. 

The  two  contracts  have  been  proved,  and  no  objection 
*riiei  on  the  face  of  either ;  but  it  is  established  by  the 
evidence  that  Mr.  Holmes,  as  between  himself  and  Sir 
Mn  Nelthorpe,  obtained  and  entered  into  the  first  con- 
^*^,  either  as  the  agent  and  on  behalf  of  Sir  John  Nel- 
^orpe,  or  at  the  request  of  Sir  John  Nelthorpe's  agent, 

VOL.  I.  Q  c.  c.  c. 
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and  with  the  view  on  their  part,  and  under  a  promise  on 
Mr.  Hohnes's  part,  to  Sir  John  Nelthorpe,  that  he  should 
V.  be  allowed  to  purchase  from  Mr.  Holmes  the  property  in 

question  on  the  same  terms  as  Mr.  Holmes  and  Mr.  Holgate 
might  agree  to.  Whether  Mr.  Holmes,  as  between  himself 
and  Sir  John  Nelthorpe,  entered  into  the  first  contract 
strictly  or  exactly  as  the  agent  of  Sir  John  Nelthorpe  and 
on  his  behalf,  is,  on  the  whole  evidence,  not  to  my  aj^fyre- 
hension,  clear.  But,  I  think,  it  plainly  appears  that  Mr. 
Holmes,  Sir  John  Nelthorpe,  and  his  agent  Mr.  Grantham, 
all,  from  the  beginning  and  throughout,  meant  Sir  John 
Nelthorpe  to  have  the  property,  and  that  Mr.  Holmes  en- 
tered into  the  agreement  of  March  without  any  notion  of 
keeping  the  property  himself,  or  of  not  being  indemnified 
by  Sir  John  Nelthorpe. 

Whether,  under  all  the  circumstances  as  they  really  ex- 
isted, if  the  contract  of  July,  1841,  had  not  been  signed,  the 
provisions  of  the  Statute  of  Frauds  would,  as  between  Sir 
John  Nelthorpe  and  Mr.  Holmes,  have  enabled  Sir  John 
Nelthorpe  to  reject  the  contract  of  March,  if  so  disposed,  or 
have  enabled  Mr.  Holmes  to  keep  the  property  and  refuse 
to  recognize  any  right  or  claim  in  Sir  John  Nelthorpe — 
what  exactly  was  the  origin  or  design  of  the  contract  of 
July,  or  what  exactly  is  the  character  to  be  ascribed  to  that 
contract,  I  do  not,  and  perhaps  with  confidence  I  could 
not,  say ;  but  these  are  questions,  which,  in  my  view,  are 
not  necessary  to  be  decided,  and  which  I  do  not  decide. 

It  is  not  proved  that  Mrs.  Holgate  sanctioned  or  author- 
ized the  contract  of  March,  and  the  plaintiffs'  allegatxHis 
in  that  respect  must  be  treated,  judicially,  as  without  foun- 
dation. Nor  is  it  proved,  nor  can  I  judicially  consider, 
that  before  or  when  Mr.  Holgate  entered  into  that  contract 
he  was  informed  or  had  notice,  actually  or  constructively, 
either  that  Mr.  Holmes  was  not  a  principal  in  the  transac- 
tion, or  was  under  any  promise  or  engagement  respectin|; 
the  agreement  or  the  property,  or  that  Sir  John  Nelthorpe 
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had,  or  was  to  have,  anything  to  do  with  the  matter ;  and  it        1844. 

it,  I  thinky  a  just  conclusion  from  the  evidence,  that  Sir  x^^lthorfb 

John  Nelthorpe,  Mr.  Orantham,  and  Mr.  Holmes,  all,  from  ,     «• 

'^  HOLGATB. 


the  beginning  and  throughout,  believed  Mr  Holgate  to  be 
less  likely  to  treat  with  Sir  John  Nelthorpe  for  the  pur- 
diase  than  with  any  other  person,  and,  if  treating  with 
him,  to  be  likely  to  ask  from  him  a  price  larger  than  Mr. 
Holgate  would  ask  firom  any  other  person.    The  reason 
may  probably  have  been,  that  Sir  John  Nelthorpe  was  a 
large  landholder,  residing  in  the  immediate  neighbourhood, 
to  whom  the  acquisition  of  the  farm  in  question  might 
naturally  be  supposed,  and  may  be  taken  as  particularly 
denrable;     I  must  consider  the  belief  that  I  have  men- 
tioned to  have  led  Mr.  Holmes,  Mr.  Orantham,  and  Sir 
John  Nelthorpe  to  the  course  that  they  adopted. 

It  is  not  proved,  and  I  cannot  judicially  conclude,  that, 
wben  the  contract  of  March  was  made,  Mr.  Holmes  or  Sir 
John  Nelthorpe  knew,  or  had  actual  notice,  or  (as  between 
them  and  Mr.  Holgate,  or  for  any  purpose  of  this  suit) 
ooQstmctive  notice,  of  the  existence  of  any  estate  or  interest 
in  Mrs.  Holgate,  though  many  persons  in  the  neighbour- 
lK)od  were  aware  of  the  fact,  and  though  she  was  residing 
^th  her  son  Mr.  Holgate  on  the  property,  which  was 
^ed  latterly  by  him.  Mrs.  Holgate's  residence  on  the 
^m  may  well,  as  between  herself  and  Sir  John  Nelthorpe 
^i  Mr.  Holmes,  have  carried  with  it  constructive  notice  of 
^  rights,  supposing  that  material  to  her ;  but  it  does  not 
fcUow  that  it  was  notice  as  between  Mr.  Holgate  in  his 
citvacter  of  vendor,  and  Sir  John  Nelthorpe  or  Mr.  Holmes 

• 

^  the  character  of  purchaser.  Her  estate  and  interest, 
^Hatever  they  were,  are  admitted  at  the  bar  by  Mr.  Hoi- 
gate's  counsel  to  have  been,  at  the  time  of  the  contract 
^  March,  known  to  Mr.  Holgate  and  his  solicitor  Mr. 
Owaton,  who  prepared  that  contract. 

It  is  not  proved,  nor  ia  there  reason  to  believe,  that  any 
QQsrepresentation  whatever  was  made  to  Mr.  Holgate  or 

q2 
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1844.        his  solicitor^  unless  so  far,  if  at  all,  as  it  was  a  tacit  misre- 
^"^     "     '      presentation  in  Mr.  Holmes  to  deal  as  he  did,  without  dis- 

Nblthorpb 

V.  closing  the  circumstances  that  I  have  mentioned.  '  Subject 

only  to  this  qualification,  if  it  is  a  qualification,  the  con- 
tract of  March,  1841,  must  be  viewed  as  one  in  all  respects 
perfectly  fair  on  the  purchaser's  part.  The  price  may, 
upon  the  evidence,  be  considered  as  not  only  sufficient,  but 
high,  and  Mr.  Holgate  had  Mr.  Holmes's  personal  liability 
on  the  agreement. 

As  it  is  not  proved  that  Mrs.  Holgate  sanctioned  or 
affirmed  this  contract,  the  bills  as  against  her  must  be  dis- 
missed with  costs,  to  be  paid  by  Sir  John  Nelthorpe;  and 
as  the  representatives  of  Mr.  Holmes  have  not  opposed  Sir 
John  Nelthorpe's  case,  they  must  have  their  costs  from 
him  also. 

The  real  contest  is,  and  has  been,  between  Sir  John 
Nelthorpe  and  Mr.  Holgate;  the  latter  resisting  the  suit 
altogether,  and  insisting,  that,  both  upon  form  and  upon  the 
merits,  the  bills  against  him  should  be  wholly  dismissed, 
but  that,  if  there  ought  to  be  specific  performance  at  all,  it 
ought  to  be  without  any  compensation  or  allowance  on  the 
ground  of  Mrs.  Holgate's  life-estate :  Sir  John  Nelthorpe, 
on  the  other  hand,  insisting,  that  he  is  entitled  to  a  com- 
pensation and  allowance  in  respect  of  it. 

The  existence  of  any  employment,  connexion,  or  com- 
munication, of  whatever  nature,  before  the  written  contract 
of  July,  or  independently  of  it,  between  Sir  John  Neir 
thorpe,  Mr.  Grantham,  and  Mr.  Holmes,  or  any  of  them, 
is  not  stated  or  suggested  by  either  of  Sir  John  Nel- 
thorpe's  bills.  His  rights  or  claims  in  respect  of  the  con- 
tract of  March  are  not,  upon  the  pleadings,  represented  as 
having  any  other  origin  than  the  contract  of  July.  This 
however,  considering  especially  what  is  put  in  issue  by  the 
first  answer  of  Mr.  Holgate,  appears  to  me  not  to  be  an. 
objection  fatal  to  the  suit ;  an  observation  applicable  alsc^ 
to  the  failure  of  the  case  made  against  Mrs.  Holgate-. 
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Tliese  are  not  grounds  npon  which^  in  mj  judgment^  relief        1844. 
ought  to  be  refused  to  Sir  John  Nelthorpe,  if  he  is  other-     nb^thorpe 
wise  entitled  to  it  against  Mr.  Holgate;  a  conclusion  to  «• 

which  I  come^  independently  of  the  cases  of  Parsons  v. 

Briddock  (a),  Gordon  v.  Gordon  (6),  Attwood  v. (c), 

and  Taylor  v.  Tabrum  {d),  but^  without  forgetting  those 
cases ;  and  whether  viewing  the  original  plaintiffs  as  prin- 
dpsl  and  agent,  or  as  purchaser  and  sub-purchaser,  I  think 
tbat  they  were  not  improperly  co-plaintiffs,  and  that,  after 
Mr.  Holmes's  death,  the  suit  was  with  sufficient  formality 
and  propriety  continued  by  the  surviving  plaintiff  as  the 
lole  plaintiff,  making  such  persons  defendants,  as  he  did 
make  defendants,  to  his  second  bill. 

The  agreement  of  July,  1841,  may  have  been  necessary 
to  establish  or  evidence  a  title  in  Sir  John  Nelthorpe 
against  Mr.  Holgate  and  Mr.  Holmes,  or  one  of  them;  and, 
supposing  it  not  necessary  for  such  a  purpose,  I  canuot 
fiew  it  as  wholly  immaterial  or  irrelevant.  It  was  pre- 
psied  and  signed  before  the  abstract  was  delivered.  Mr. 
Holgate's  first  answer  contains  these  passages  with  re- 
spect to  Sir  John  Nelthorpe's  connexion  with  the  agree- 
ment of  March.  [His  Honor  here  read  the  passages  of 
the  answer  before  set  out :  see  ante,  p.  207.]  Under  such 
circnmstances,  I  find  it  impossible  to  say  that  the  mode 
in  which  Mr.  Holmes  and  Sir  John  Nelthorpe  have  stated 
their  case  and  title,  or  the  case  and  title  of  either  of  them 
^  this  record,  has  to  any  extent  or  in  any  manner  da- 
Bttged  or  prejudiced  Mr.  Holgate. 

Then,  with  regard  to  the  question  of  joinder,  and  to  the 
V^(m  of  Sir  John  Nelthorpe  being  the  only  plaintiff  in 
^e  bill  of  revivor,  or  of  revivor  and  supplement;  sup- 
ping the  contract  of  March  one  fit  to  be  enforced  in 
eqoity  against  Mr.  Holgate  at  all,  it  must  be  admitted  that 
^  at  least  of  the  original  plaintiffs  was  a  proper  plaintiff 

f«)  2  Vera.  608.  (c)  I  Russ.  353. 

(h)  3  Swantt  400.  {d)  6  Sim.  281. 
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1844.        for  the  purpose.     Had  the  suit  been  so  constructed  as  to 

Nblthorpi    ^^^^  o^®  of  them  the  only  plaintiff,  I  apprehend  that  Mr. 

^'  Holgate  could  not  have  been  heard  to  say  that  Ae  other, 

HOLOATB. 

if  made  a  defendant,  was  improperly  so  made ;  nor  can  it 
be  said  that  either  of  the  plaintiffs  was,  when  the  suit  was 
instituted,  without  an  interest  in  the  subject  of  the  suit,  or 
that  their  interests  were  or  are  conflicting.  There  is  not, 
nor  ever  has  been,  any  dispute  or  question  between  Sir 
John  Nelthorpe  and  Mr.  Holmes,  or  between  Sir  John 
Nelthorpe  and  either  of  the  representatives  of  Mr.  Holmes, 
who  was  personally,  and  whose  estate  is,  liable  to  Mr. 
Holgate,  by  means  of  the  contract  of  March,  if  for  any 
purpose  valid.  If,  then,  one  of  the  plaintiffs  in  the  <Mriginal 
suit  was  a  proper  and  necessary  plaintiff,  and  there  was  no 
conflict  of  interest  between  them,  and  each  was  concerned 
and  interested  in  the  subject  of  the  suit,  how  conld  it  be 
improper  that  they  should  be  co-plaintiffs?  The  ordinary 
rule  against  making  an  agent  a  party  has  nothing  in  oom- 
mon  with  a  case  such  as  this.  The  bill  of  the  two  plain- 
tiffs thus,  in  my  opinion,  properly  framed  aa  to  parties 
having  been  answered,  and  the  suit  in  active  progress,  how 
could  it  be  destructive  of  the  suit  or  irregular,  that  Sir 
John  Nelthorpe  should  alone  revive  and  prosecute  it  against 
the  original  defendants,  and  the  representatives  of  Mr. 
Holmes  after  his  death  ?  I  think  that  it  was  not ;  and,  in 
forming  that  opinion,  I  have  not  been  solely,  if  to  any  ex- 
tent, influenced  by  the  consideration  that  the  objections 
made  are  made  at  the  hearing,  and  not  upon  a  plea  or  d»> 
murrer,  and  that  there  has  been  neither  plea  nor  demurrer 
to  either  bill,  nor  any  answer  to  Sir  John  Nelthorpe's  sole 
bill,  nor  any  objection  taken  to  the  order  q[  revivor;  or 
by  the  consideration  that  after  Mr.  Holmes'a  death,  had 
Sir  John  Nelthorpe  not  proceeded  with  the  suit,  he  would 
have  been  liable  to  have  the  joint  bill  dismissed  with  costs 
to  be  paid  by  him  upon  Mr.  Holgate's  applicaticm,  in  de- 
fault of  reviving  within  a  reasonable  time;  or  by  the  con- 
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aideratioii  of  the  direct  dealings  between  Holgate's  soli-        1844. 
dtors  and^ir  Jolin  Nelthorpe's  solicitors  in  that  character^    nm,tho»pb 
whidi  took  place  respecting  the  abstract  and  title.  v- 

HOLOATB. 

This  brings  us  at  last  to  the  more  substantial  part  of  the 
case :  and^  firsts  as  to  the  undisclosed  connexion  between 
Sir  John  Nelthorpe  and  Mr.  Holmes^  with  reference  to  the 
agreement  of  March,  upon  which  Mr.  Holgate  also  insists 
as  fiital  to  the  suit.    It  must  at  the  outset  be  remembered, 
that  there  is  neither  any  proof,  nor  any  averment^  nor  any 
reason  to  suspect  that  Mr.  Holmes,  or  Sir  John  Nelthorpe, 
or  Mr.  Grantham,  or  any  solicitor  or  agent  of  Sir  John 
Nelthorpe,  in  answer  to  any  question  put  to  either  of  them 
or  otherwise,  has,  at  any  time  or  upon  any  occasion,  before 
or  nnce  the  contract  of  March,  asserted  that  Mr.  Holmes 
WM  Gonoemed  or  engaged  in  the  treaty  or  contract  of 
March,  not  as  an  agent,  or  not  as  a  trustee ;  and  though  it 
certainly  is  not  proved,  or  to  be  judicially  considered,  that, 
when  Mr.  Holgate  signed  that  agreement,  he  thought  or 
nspected  that  Mr.  Holmes  was  not  dealing  solely  on  his 
own  aooount,  yet  such  a  notion  is  not  inconsistent  with 
either  of  Mr.  Holgate^s  answers  in  the  cause,  and  is  a  sup- 
position in  support  of  which,  if  I  had  found  evidence  among 
the  proo&  in  the  cause,  I  should  not  have  been  at  all  sur- 
prised.   I  have  looked  in  vain  through  the  two  answers  of 
Ur.  Holgate  for  an  assertion  or  a  suggestion  on  his  part, 
that  he  had  ever  refused,  or  declined,  or  expressed  or  felt 
lay  disinclination  to  treat  or  contract  with  Sir  John  Nel- 
tlM)rpe,  or  to  sell  to  him;  or  that  Mr.  Holgate,  if  he  had 
^wn  or  suspected  Sir  John  Nelthorpe  to  have,  or  to 
be  intended  to  have,  the  benefit  of  the  purchase,  or  an  in- 
tereit  in  the  purchase,  would  not  have  entered  into  the 
CQDtract;  or  that  there  was  any  ground  of  objection  to  deal- 
ing with  Sir  John  Nelthorpe ;  or  that  Mr.  Holgate  would 
or  might  have  obtained  better  terms  from  Sir  John  Nel- 
thorpe than  from  any  other  person,  or  a  better  price  if  he 
had  known  the  real  circumstances;  or  that  he  acted  on  the 
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18-14.        faith  that  Holmes  was  a  principal  and  not  an  ftgent  in  the 

J     ''^^      matter,  or  anything  to  any  such  effect.    And  there  is  an 

V.  equal  absence  of  evidence  to  any  such  effect.'    How,  then, 

Holgate 

under  such  circumstances,  the  price  being  sufficient  and 
high,  can  I,  upon  the  mere  ground  of  that  belief  having 
been  entertained  by  Sir  John  Nelthorpe,  Mr.  Grantham, 
and  Mr.  Holmes,  which  I  have  stated,  and  having  actuated 
them,  say  that  Mr.  Holgate  is  not  bound  by  his  agree- 
ment ?  Such  reasons  are  too  weak  and  unsubstantial  to 
form  a  ground  upon  which  a  court  of  justice  can  base  its 
decisions.  Questions  of  mere  delicacy  are  not  within  its 
province. 

By  the  law  of  this  country,  as  administered  in  every 
court  of  Westminster  Hall,  the  mere  act  of  contracting 
with  another  in  the  name  of  an  agent,  that  agent  making 
himself  liable,  and  not  disclosing  that  he  does  not  in  truth 
contract  on  his  own  behalf,  is  not  forbidden,  but  may  effect- 
ively take  place.  If  this  right  be  exercised  from  a  belief, 
well  or  ill  founded,  that,  were  the  real  relation  between  the 
agent  and  his  principal  known,  the  other  party  would,  from 
mere  caprice,  or  unreasonably,  or  from  a  bad  motive,  de- 
cline to  contract,  or  would  use  the  knowledge  for  the  pur- 
pose of  extortion,  that  can  make  no  difference.  Nor  is  the 
rule  one  that  must  be  sought  in  the  recesses  of  the  law, 
familiar  only  to  its  professors.  It  is,  on  the  contrary,  one 
trite  and  popular,  lying  in  the  common  track  of  ordinary 
life  under  the  daily  observation  of  all  classes  of  men.  Why, 
then,  it  may  be  asked, — ^if  Mr.  Holgate  deemed  the  question 
for  whom  Holmes  was  contracting  with  him,  one  of  any 
importance, — ^if  he  thought  it  a  matter  of  consequence 
whether  the  estate  that  he  proposed  to  alienate  was  to  be 
enjoyed  by  this  or  that  man, — if  it  was  an  interesting  point 
to  be  satisfied  from  what  purse  the  money  to  be  paid  to  him. 
was  to  proceed, — or  if  he  considered  one  man  likely  to  be 
more  malleable  or  flexible,  more  liable  to  pressure,  or  less 
cool  in  the  operation  of  a  bargain  than  another,  and  that  this 
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might  be  fairlj  made  a  source  of  gain^ — ^was  not  a  question        1844. 
asked  by  Um  or  Mr.  Owston  of  Mr.  Holmes  or  his  solici-     nblthorpi 
tor,  the  answer  to  which,  if  false,  might  possibly  have  given  «. 

HOLOATB. 

a  defence  against  the  contract;  if  true,  or  evasive,  might 
possibly  have  stopped  the  progress  of  the  transaction  ?  No 
such  question  was  asked;  and  it  may  be,  perhaps,  conjec- 
tured, that  no  information  on  such  a  topic  was  needed,  or 
was  thought  material. 

The  answers  in  the  cause,  I  may  add,  would  not  have 
been  less  satisfactory,  had  it  been  stated  by  either  of  them 
when,  how,  or  by  what  means  Mr.  Holgate  first  discovered. 
Of  first  suspected,  that,  before  or  when  the  contract  of 
March  was  made.  Sir  John  Nelthorpe  or  Mr.  Orantham 
bad  any  communication  on  the  subject  with  Mr.  Holmes, 
or  anything  to  do  with  the  matter.    But  this  is  one  of  the 
beads  also  on  which  Mr.  Holgate  is  silent.     An  eminent 
writer  (a)  has  said:  "Neque  enim  id  est  celare  quidquid 
retkeoi;  $ed  cum,  quod  iu  scias,  id  ignorare,  emolumenii  itd 
cmd,  vdis  eos  quorum  intersit  id  scire;''  a  description  or 
popoaition  within  which,  according  to  a  just  exposition  of 
tbe  expressions,  "  emolumenii  tui  ccnud*'  and  '^  intersit  id 
^/^  the  present  case  certainly,  in  my  judgment,  is  not. 
It  is  then  said,  that  the  existence  of  the  life-estate  of 
Hn.  Holgate,  which  is  an  objection,  but  probably  the  only 
objection,  to  her  son's  title,  is  a  matter  that  was  offered  by 
U*  lolicitor  to  be  referred  to  a  conveyancer,  and  entitles 
bim,  unless  Sir  John  Nelthorpe  will  waive  it,  to  be  deli- 
vered from  the  contract  of  March,  1841,  under  this  clause 
stained  in  it : — "  And  it  is  hereby  agreed  and  declared, 
^  if  any  dispute''  &c.    [His  Honor  here  read  the  clause 
u  already  set  out  (6).]     But  this  objection  of  Mrs.  Hol- 
pte'a  life-interest  (she  being  entitled  to  reject,  and  reject- 
ing, the  agreement)  is,  as  an  objection  to  her  son's  title, 
one  of  a  plain  and  unquestionable  nature.    The  fact  was 

(fl)  Ge.  dt  Off.  I.  8,  c.  13.  (6)  See  ante,  p.  204. 
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1844.        perfectly  well  known  to  him  when  he  entered  into  the 
KxLTRORPB    ^^^^^^T^^f  ^^^  has^  ever  since  the  delivery  of  the  mbstracti 
.     tr.  been  uniformly  admitted  on  each  side.     There  wap  not  any 

dispute  on  this  subject  beyond  the  question  of  oompenaation 
or  no  compensation  for  aplain^clear^  and  admitted  defect; 
and^  if  there  had,  a  conveyanoer  has  never  been  agreed  on. 
Iff  indeed,  Mr.  Holgate  had  satisfied  the  Court,  that  he 
entered  into  the  contract  of  March,  in  ignorance  <^  his 
mother's  life-estate,  or  under  a  mistaken  notion,  that  he 
was  entitled  to  sell  and  could  make  a  title  to  the  fee-simple 
in  possession  without  her  concurrence,  or  in  consequence  of 
any  promise  or  representation  on  her  part,  that  she  would 
concur  in  the  sale ;  or,  if  he  had  shewn,  that,  when  the 
agreement  was  made,  either  Mr.  Holmes,  Mr.  Grantham, 
or  Sir  John  Nelthorpe  knew,  or  had,  as  between  them  and 
Mr.  Holgate,  notice,  of  Mrs.  Holgate's  interest  or  her  son's 
inability  to  make  a  title  without  her  consent,  the  case 
would  have  been  different,  and  might,  possibly,  have  been 
materially  different  from  its  present  positioiu  But,  consi- 
dering what  is  proved  and  what  is  not  proved  in  the  cause, 
— considering,  that  Mr.  Owston  has  not,  but  might  have 
been  examined  as  a  witness,— considering,  that,  when  the 
agreement  was  made,  Mr.  Holgate  knew,  and  Mr.  Holmes 
and  Sir  John  Nelthorpe  did  not  know,  of  this  objection  to 
the  title, — considering,  that  there  has  not  been  on  the  sub- 
ject any  mistake,  on  Mr.  Holgate's  part,  in  the  view  and 
understanding  which  the  Court  has  of  that  expression, — and 
considering,  that,  by  obtaining  Mrs.  Holgate's  concurrence, 
he  might  have  enforced  against  the  will  of  Mr.  Holmes  and 
Sir  John  Nelthorpe,  and  may  now  obtain,  specific  perform* 
ance  of  the  agreement  without  compensation, —  I  cannot 
accede  to  the  argument  founded  on  the  clause  that  I  have 
just  read,  so  far  as  this  life-interest  is  concerned,  but  must 
hold  Sir  John  Nelthorpe  entitled  to  a  specific  performance^ 
and  that,  unless  Mrs.  Holgate  shall  concur,  her  life-inter- 
est must  be  matter  of  compensation,  supposing  the  title 
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good  or  accepted  in  other  respects.    I  so  decide  upon  the        1844. 
gronnd  of  the  particular  circumstances  of  this  case,  without    -smutnot^m 
acceding  to  the  broad  and  general  argument  which  has  v* 

been  urged  on  the  plaintiff's  part,  as  to  the  performance  of 
contracts  with  compensation,  wherever  the  vendor  can  give 
part,  but  not  the  whole,  of  what  he  has  contracted  to  sell, 
and  without  saying  what  will  be  the  effect  of  any  other  valid 
objection  to  the  title  appearing. 

There  must  be  a  general  reference  of  the  title,  subject  to 
Mrs.  Holgfile's  rights,  if  the  plaintiff  desires  it ;  in  which 
case,  an  inquiry  as  to  the  nature  and  value  of  Mrs.  Hoi- 
gate's  interest  must  be  deferred  or  contingently  directed. 

I  do  not  think  it  right  to  make  any  reservation  as  to  the 
coBts  which  Sir  John  Nelthorpe  is  to  pay  to  Mrs.  Holgate, 
or  to  the  representatives  of  Mr.  Holmes. 

Considering  the  defence  made  by  Mr.  Holgate,  it  must 
be  declared,  that  he  is  to  have  no  costs  to  this  time  either 
of  this  suit  or  the  cross-bill;  and  is  to  pay  Sir  John  Nel- 
^rpe's  costs  of  this  suit  to  the  present  time  from  the  time 
of  filing  of  the  replication.  The  silence  of  the  bills  in  this 
came  as  to  the  agency  or  other  connexion  between  him  and 
ttr.  Holmes  before  the  agreement  of  July,  the  additional 
inatter  brought  on  the  record  by  the  arrangements  between 
them,  and,  indeed,  the  circumstances  of  the  case  generally^ 
induce  me  to  say,  that  Sir  John  Nelthorpe  should  have  no 
^Uer  costs,  and  should  receive  no  costs  of  the  cross-bill. 
^  costs  firom  the  present  time  must  be  reserved. 


CuTTS  V,  Tbodet  (a). 

^^  the  decree  made  on  the  hearing  of  this  cause  by  the  Vke-Chancel' 
^^En^andy  hb  Honor  was  pleased  to  declare,  that  the  agreement 
entered  into  between  the  plaintiff  and  the  defendant  Win  wood  Thodey, 
^'M  the  19th  day  of  June,  1835,  ought  to  be  specifically  performed  and 

(a)  See  ante,  p.  312. 
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1844. 


carried  into  execution,  &c.,  with  the  usual  reference  to  the  Maiter  at  to 
title.  And  it  was  ordered,  that  the  plaintiflTs  bill  should  bo  dkmiswd  as 
against  the  defendant  Charles  Vickers  without  costs,  ai^  as  against  the 
defendant  C.  L.  Hoggart  with  costs,  to  be  taxed  by  the  Master  ;  sad 
that  such  costs,  when  taxed,  should  be  paid  by  the  plaintiff. 

From  this  decree,  so  far  as  it  related  to  the  defendants  Vickers  and 
Hoggart,  the  plaintiff  appealed,  on  the  ground  that  the  bill  ought  not  to 
have  been  dismissed  against  either  of  them  ;  but  that,  if  the  decree  was 
right  in  dismissing  the  bill  as  against  Hoggart,  with  costs  to  be  paid  by 
the  plaintiff,  the  consideration  whether  those  costs  should  be  ultimately 
borne  by  the  plaintiff  or  the  defendant  lliodey  ought  to  have  been 
reserved  (a). 

The  appeal  came  on  for  hearing  before  Lord  Lyndhtmi,  C,  on  the 
15th  February,  1844,  when 


Mr.  Lee  and  Mr.  Heathfield,  for  the  plaintiff,  contended  that  the  de- 
cree was  wrong  in  dismissing  Vickers,  for  he  claimed  the  benefit  of  the 
contract  between  him  and  Thodey,  and  the  plaintiff  was  entitled  to  call 
for  the  judgment  of  the  Court  upon  the  effect  of  that  contract.  Thodey 
had  no  right  to  sell  after  his  agreement  with  Cutts ;  and  Hoggart,  who 
had  made  that  contract,  retained  the  deposit,  and  had  notice  from  the 
plaintiff,  ought  not  to  have  been  active  about  the  second  sale. 

Mr.  Wood,  for  Thodey,  cited  Tatker  v.  Small,  3  Myl.  &  C.  63,  and 
Woody,  White,  4  M.  &  C. 460,  as  shewing  that  Vickers  ought  not  to  have 
been  a  party.     He  also  urged,  that  this  was  virtually  an  appeal  for  costs. 

Mr.  Rasch,  for  Vickers. 

Mr.  Wakefield  and  Mr.  Rogers,  for  Hoggart,  contended  that  the  plain- 
tiff should  not  have  brought  him  to  a  hearing. 

Mr.  Leey  in  reply,  contended,  that  this  case  was  distinguishable  from 
those  cited  by  the  counsel  for  Thodey.  Those  cases  applied  to  incum- 
brances upon  a  title,  which  the  owner  might  clear  away  when  he  pleased, 
not  to  adverse  claims  such  as  those  of  Cutts  and  Vickers. 

The  Lord  Chancellor  said,  that  Lord  CottenhanCe  decision  was  ex- 
pressed in  general  terms,  and  must  be  understood  to  apply  to  such  a  case 
as  this ;  and  he  aflirmed  the  decree  with  costs. 

On  a  subsequent  day  Mr.  Lee  stated  to  the  Court,  that,  since  the  hear- 


(a)  For  the  rest  of  the  statement  of  this  case,  the  reporter  is  indebted  to 
the  kindness  of  Mr.  Lee. 
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ing  of  the  appeal,  he  had  ascertained  that  there  were  certain  casei  de- 
cided by  Lord  Caiienhamy  but  not  reported,  which  shewed  that  his  Lord- 
ship would  not  hyve  considered  the  present  case  within  his  decisions  in 
Tatier  y.  Small,  and  Wood  y.  White;  and  he,  Mr.  Lee,  accordingly 
•pplied  for  a  further  argument  of  the  appeal,  which,  notwithstanding 
the  opposition  of  the  counsel  for  the  other  parties,  the  Lord  Chancellor 
granted* 

Upon  the  rehearing  of  the  appeal,  the  plaintiff's  counsel  cited  the  two 
eiMS  which  had  been  referred  to,  yiz.  Spence  v.  Hogg  (see  infra),  and 

ColUU  ▼.  Hover  (post,  p.  227),  and  also  Danielt  y.  Davison,  16  Ves.  249, 

17  Ves.  433. 
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The  Loan  GbiANCELLoa,  without  hearing  the  counsel  for  the  other  par- 
ties, said,  that  he  saw  no  reason  for  altering  the  decree,  and  gave  the  de- 
fendants their  costs. 

Mr.  Lee  afterwards  moyed,  by  leaye  of  the  Court,  that  Vickers  might 
be  continued  at  a  defendant  on  the  record ;  urging,  that,  as  Vickers 
might  daim  the  difference  between  the  plaintiff's  purchase-money  and 
vhst  he,  Vickers,  had  agreed  to  give  to  Thodey,  it  would  be  convenient, 
ud  prevent  litigation,  to  keep  him  before  the  Court  until  the  final  de- 
anon  of  the  cause. 

Mr.  Ratck,  for  Vickers,  consented. 
Mr.  Wood  contr^. 

The  LoiD  Cbancelloe  refused  the  motion,  observing,  that  the  order 
*FpIied  for  might  increase  litigation ;  and  he  gave  costs  to  Thodey. 


SnxcB  V,  Joseph  Hooo,  William  Hooo,  and  Ralph  Wilson  (a). 

^H£  hill  stated  a  contract  by  letter  for  the  purchase,  by  the  plaintiff, 
(through  his  agent  Christian),  of  the  defendants,  the  Hoggs,  of  a  house 
^  other  property,  at  Middleton,  in  the  county  of  York;  that  the  pro- 
P^'ty  wu  afterwards  advertized  for  sale  by  public  auction  at  an  inn 
^  Middleton ;  that  Christian  attended  at  the  place  of  sale,  and,  pre- 
^^7  to  the  property  being  put  up  for  sale,  publicly  and  repeatedly 
"^^lued,  in  the  presence  of  the  Hoggs  and  the  other  persons  then  pre- 


(fl)  The  reporter  has  drawn  up  the  statement  of  this  and  the  following 
^^  from  the  briefii  in  the  causes. 
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Bent,  that  be  had  porchased  the  house  and  premiiei  for  tiie  mm  of 
£120 ;  and  that  he  held  m  hii  liand  documents  (via.  ^  letten)  wfaick 
were  evidence  of  such  contract ;  and  that  he,  in  the  pfeeence  and  with 
the  knowledge  of  the  Hoggs,  deposited  the  £120  in  the  hands  of  the 
innkeeper,  and  publicly  declared,  that,  if  after  thai  notice  any  one 
should  purchase  the  property,  he  would  file  a  bill  in  Chanoery  against 
both  buyer  and  seller.  The  bUl  further  stated,  that  the  defendant  Wil- 
son, and  his  solicitor  Mr.  Dinsdale,  were  present  at  the  aale,  and  heard 
the  declarations  of  Christian,  and  that  Dinsdale  saw  the  lettenu  Thai^ 
nevertheless,  the  premises  were  put  up  for  sale  and  boqght  in,  and  were 
afterwards  sold  to  the  defendant  Wilson  by  private  contract. 

The  bill  prayed  specific  performance  of  the  agreement  entered  into 
with  Christian,  and  for  a  conveyance  of  the  premises  to  tbi^plaintiff ;  and 
that,  if  necessary,  the  defendant  Ralph  Wilson  might  be  ordered  to  join 
in  the  conveyance. 

The  defendant  Wilson,  by  his  answer,  admitted  that  he  was  present  at 
a  sale  of  a  house  and  premises  at  Middleton  on  the  day  mentioned  in 
the  bill,  and  that  on  the  evening  of  the  same  day  he  purchased,  by  pri- 
vate contract,  the  premises  which  were  the  subject  of  the  suit ;  but  he 
insisted  that  the  premises  put  up  for  sale  were  not  those  whieh  he  pur- 
chased, they  being  differently  described  in  the  advertisement.  [There 
was  a  slight  error  in  the  description  in  the  advertisement.]  He  denied 
having  heard  the  declaration  of  Christian,  though  he  believed  he  was 
present  at  the  sale  ;  but  he  admitted  that  certain  letters  were  shewn  by 

Christian  to  Dinsdale  at  the  sale,  and  that  Dinsdale  was  his  solicitor. 

The  contract  and  the  other  material  circumstances  stated  in  the  bill 
were  proved  by  Christian  (a).  His  evidence  as  to  what  took  place  at  the 
sale  was  corroborated  by  other  witnesses. 

The  cause  came  on  for  hearing  before  theFiee-ChanceUor  of  Emflamd, 
in  February,  1836,  when  his  Honor  decreed,  that  the  agreement  be- 
tween the  plaintiff  and  the  defendants,  the  Hoggs,  should  be  specifically 
performed,  and  the  plaintiff  be  let  into  possession  of  the  premises. 

Upon  appeal,  by  the  defendant  Wilson,  to  Lord  CoUenkam,  C^  hift 
Lordship  affirmed  the  Vice- Chancellor's  decision,  with  costs,  to  he 
by  the  appellant. 


Mr.  Wiffrmn  and  Mr.  Oeldart,  for  the  plaintiff. 
Mr.  Temple  and  Mr.  Parker,  for  the  defendants. 


(a)  His  evidence  was  objected  to,  but  the  objection  was  ovenuled  l>y 
the  Court. 
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CoLLETT  V.  Hover.  Collett 

In  1825,  OctATiusRyland,  being  entitled  under  his  father  and  mother's         Hover. 
marriage  settlement  to  a  reversionary  eleventh  share  in  £2292  Consols, 
defeasible  by  the  joint  appointment  of  the  settlors,  took  the  benefit  of 
the  Insolvent  Debtors  Act.    The  share  in  the  Consols  was  not  mentioned 
in  the  schedale  filed  by  the  insolvent.     Amongst  the  creditors  named  in 
the  schedule  was  Edward  Woollams  for  £500  for  the  purchase  of  an  an- 
nuity of  £40,  charged  upon  certain  property  which  was  insufficient  to 
satisfy  the  arrears.    In  1831,  Ryland  again  took  the  benefit  of  the  In- 
iol?ent  Act,    Woollams  afterwards  died,  leaving  Susannah  Woollams  his 
executrix.     In  1832,  the  father  of  the  insolvent  died  without  having 
executed  a  joint  appointment. 

In  October,  1833,  Benjamin  Lewis,  as  trustee  and  solicitor  for  Ryland, 
entered  into  an  agreement  in  writing  with  Susannah  Woollams  for  the 
pvchaae  of  the  annuity  and  all  arrears  at  the  price  of  £450  ;   the  con- 
sideration-money to  be  paid  on  or  before  the  22nd  day  of  November  then 
next  ensuing.    About  the  same  time,  Thomas  Woodley,  having  by  him- 
self or  fan  attorney  (who  was  the  same  Benjamin  Lewis)  notice  of  all  the 
drcumstances  relating  to  Ryland's  insolvency,  purchased  for  about  £800 
Ryland's  reversionary  eleventh  share  in  the  Consols.    Out  of  the  pur- 
dttie-money,  Lewis  compounded  at  various  sums  with  the  creditors 
Qoder  the  two  insolvencies  of  Ryland,  except  Susannah  Woollams,  and 
procured  from  them  a  general  release  of  their  claims.    The  purchase  by 
Woodley  was  completed  by  indenture  of  assignment,  dated  in  January, 
1^,  but  no  notice  of  the  assignment  was  given  to  the  trustees  of  the 
Kttlement.    In  July  of  the  same  year,  Susannah   Woollams,  having 
been  unable  to  obtain  from  Lewis  the  completion  of  the  contract  of 
(October,  1833,  procured  an  order  from  the  Insolvent  Court,  by  which 
^  was  appointed  assignee  under  the  insolvency  of  1 825.     In  August, 
^  served  notice  upon  Lewis,  that  she  abandoned  the  contract.     In  the 
^wing  December,  she,  as  assignee  under  the  Insolvent  Act,  put  up  the 
'^▼^onary  interest  in  the  Consols  for  sale  at  Garraways,  when  the 
P^tiff  John  Collett,  without  notice  of  the  previous  sale  to  Woodley,  be- 
^^iQethe  purchaser  and  signed  an  agreement  for  purchase,  dated  the  10th 
^^^cember,  1834,  pursuant  to  the  conditions  of  sale. 

On  the  5th  February,  1835,  Lewis,  as  the  solicitor  of  Woodley,  gave  no* 
^  to  the  plaintiff  of  the  agreement  of  October,  1833,  for  the  purchase  of 
^annuity,  and  of  the  assignment  to  Woodley  of  the  reversionary  share  in 
^  Consols ;  stating  in  such  notice,  that,  if  the  plaintiffpaid  to  the  assignee 
^'^^  the  Insolvent  Debtors  Act  any  purchase-money  in  respect  of  the 
''^^  reversionary  interest,  a  bill  in  equity  would  be  filed  against  him. 

b  March,  1835,  the  plaintiff  filed  his  bill  against  Susannah  Woollams, 
Ifiotnta  Woodley,  and  Benjamin  Lewis,  praying,  that  the  agreement  of 
''^  loth  December,  1834,  might  be  specifically  performed  ;  that  it 
^'SHt  be  referred  to  the  Master  to  inquire,  whether  the  defendant  Wool- 
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lams  could  make  a  good  title,  and  had  power  to  convty  to  the  plaintiflr 
and  that  the  rights  and  interests  of  the  defendants  Woodley  and  Lewis  in 
the  purchase-money  payable  by  the  plaintiff,  claimed  by  them  under  the 
notice  of  the  5th  February,  1835,  might  be  ascertained. 

Susannah  WooUams  afterwards  married  Hover,  who  was  brought  be- 
fore the  Court  by  supplemental  bill. 

The  cause  came  on  for  hearing  before  Lord  Cotfenham,  C,  on  the  23rd 
February,  1889,  when  his  Lordship  decreed,  that  the  agreement  of  the 
10th  December,  18.'34,  should  be  specifically  performed;  that  the  defend- 
ant, the  assignee,  should  execute  to  the  plaintiff  a  proper  aitignment  of 
the  reversionary  sum  of  stock  comprised  in  the  agreement ;  and  that  the 
defendants  Woodley  and  Lewis  should  pay  the  costs  of  the  niit. 


M<^  29M. 

After  a  lapse  of 
sereral  months 
since  the  ser- 
vice of  the  sub- 
poena to  appear 
and  answer,  the 
Court  will  not 
allow  the  plain- 
tiff a  strict  or- 
der to  enter  an 
appearance  fbr 
the  defendant, 
but  will  either 
give  him  a  qua- 
lified order  for 
that  purpose, 
or  put  him  to 
serve  notice  on 
the  defendant. 


Morgan  v.  Morgan. 

JVlR.  fVETHERELL  moved  to  enter  an  appearance  for 
the  defendant  under  the  8th  order  of  August^  1841^  calling 
The  Vtce-Chancellor^s  attention  to  the  date  of  the  Mubpcsmi 
which  was  served  on  the  8th  January,  1844. 

There  was  no  affidavit  to  shew  why  the  motion  was  not 
made  at  an  earlier  period. 

The  Vice-chancellor  said  he  was  not  sorry  to  be  in- 
formed of  any  circumstance  which  might  justify  him  in 
relaxing  the  8th  order;  and  on  account  of  the  unexplained 
delay  which  had  taken  place,  he  should  not  grant  the  ap- 
plication in  the  terms  asked;  but  he  gave  the  plainti£b 
an  option  of  taking  an  order  similar  to  that  mentioned  in 
Husham  v.  Dixon  {a),  (viz.  that  the  plaintiffs  should  be  at 
liberty  to  enter  an  appearance  at  the  end  of  ten  days,  un- 
dertaking, in  the  meantime,  to  serve  the  defendant  with  a. 
copy  of  the  order  made  on  the  present  motion  within 
days,  unless  the  defendant  should  have  appeared  in  tb 
meantime),  or  else  of  giving  notice  to  the  defendant,  as  w 
ordered  in  Racfford  v.  Roberts  (6). 


(a)  1  Y.  &  C.  C.  C.  203.  The 
practice  introduced  hy  this  case 
was  in  the  first  instance  disap- 
proved hy  the  Lard  Chancellor, 


(see  1  Y.  &  C.  C.  C.  552),  but  Ik; 
since  been  restored, 
(i)  2  Hare,  96. 
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Perry  v.  Walker. 

1  HIS  was  a  motion  by  the  defendant  to  discharge  two  A  plaintiff  sa- 
orders^  bearing  date  respectively  the  18th  August,  1836,  paupena^oirry. 
and  the  2l8t  June,  1842,  and  made  respectively  in  the  ^^^i^^^l^' 
original  and  supplemental  suits,  whereby  the  plaintiff  had  p^Mi  and  hav. 
been  admitted  to  sue  in  formd  pauperis.    Both  those  orders  sion  of  propertj 
bad  been  obtained  upon  affidavits  that  the  plaintiff  was  SioJ^ttiian 
not  worth  the  sum  of  £5  in  all  the  world,  his  just  debts  4?»  t^o^J»  not 

after  payment 

ietn^  first  paid;  his  wearing  apparel,  and  the  matters  in  of  his  juBt  debts, 

...      .1  1  .    ji  dispaupered. 

qnestion  m  the  cause,  only  excepted.  The  affidavit 

The  application  was  made  on  two  grounds :  first,  the  ^J^  in^u^'^rt 

vexatious  conduct  of  the  plaintiff;  and  secondly,  the  state  of  an  applica- 
tion to  be  al- 
of  his  circumstances,  which  were  alleged  to  be  so  far  good  lowed  to  sue  in 

that  he  could  not,  consistently  with  the  practice  of  the  ^^^  to  «^ 
Court,  be  allowed  to  prosecute  the  cause  as  a  pauper.  nothing  but  the 

'^  *      *^  wearing  appa- 

In  support  of  the  first  ground,  the  affidavit  of  the  clerk  of  rei  and  die 
the  defendant's  solicitor  was  read;  from  which  it  appeared  tionin  the 
that  four  motions  by  the  plaintiff  had  been  made  for  pre-  ^'^j/^  that 
osely  the  same  purpose,  namely,  for  the  deposit  of  deeds  •  pauper  plain- 

tiff  or  defend- 

Kud  documents  with  an  officer  of  the  Court,  and  had  been  ant  may  bedis- 

wfiwed ;  that  two  other  motions  had  been  substantially  re-  v^Sous  am- 

fiued,  and  another  expressly  refused  on  the  ground  that  the  ^^^t  in  the  suit. 

notice  had  not  been  signed  by  a  solicitor.    These  motions 

were  made  prior  to  the  1st  July,  1 842,  on  which  day  a  mo- 

&a  for  dispaupering  the  plaintiff  on  other  grounds  had 

been  made  and  refused  (a).    It  further  appeared  from  the 

^davits,  that,  subsequently  to  that  date,  and  subsequently 

to  the  decree  in  the  cause,  (by  which  certain  accounts  were 

^'i'ected,  and  certain  deeds  and  documents  were  ordered  to 

be  produced),  five  affidavits,  three  of  which  related  to  books 

^d  papers  in  the  possession  of  the  plaintiff  or  his  agents, 

baring  been  left  by  the  plaintiff  in  the  Master's  office,  were 

V  the  Master  declared  to  be  insufficient ;  that  one  petition 

(a)  See  1  Y.  &  C.  C.  C.  676. 
^01. 1.  a  c.  c.  c. 
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1844.  ^7  ^h^  plaintiff^  containing  61  folios^  which  had  come  on 
for  hearing,  had  not  been  heard  hj  the  Court  for  want  of 
the  signature  of  a  solicitor;  and  that  of  two  other  petitions* 
relating  to  the  same  subject,  and  each  containing  respect- 
ively 123  folios^  one  was  withdrawn  after  counsel  had  been 
instructed  by  the  defendant^  and  the  other  had  been  dis- 
missed^ except  that^  as  to  part^  an  order  had  been  made 
by  consent. 

The  affidavit  further  stated  that  the  defendant  had  been 
put  to  the  expense  of  above  j£  100  in  opposing  these  several 
motions  and  petitions ;  and  the  deponent  believed,  that,  if 
the  plaintiff  had  acted  under  the  advice  of  counsel  or  soli- 
citors, some  of  these  proceedings  would  not  have  been  had* 

Mr.  Cooper  and  Mr.  Wright,  for  the  defendant,  upon  the 
first  ground  of  application,  referred  to  1  Dan.  Ch.  Pr.  44, 
and  Wagner  v.  Hears  (a),  contending  that  the  last-men- 
tioned case  must  have  been  decided  on  the  ground  of  vexa- 
tious conduct  on  the  part  of  the  plaintiffs. 

The  Vice-Chancellor,  in  the  course  of  the  argument,  said, 
that  it  seemed,  from  the  report  of  Wagner  v.  Mears,  that 
the  plaintiff  in  that  case  did  not  appear  upon  the  mo- 
tion to  dispauper ;  he  also  observed  that  the  grounds  of 
the  judgment  of  the  Vice-Chancellor  of  England  were  not 
stated.  His  Honor,  however,  said  that  he  did  not  dispute 
the  general  proposition,  that  a  pauper  might  so  impro- 
perly conduct  himself  in  a  cause  as  to  render  it  right  to 
dispauper  him. 

The  Vice-chancellor. — I  am  of  opinion,  that,  on  the 
ground  of  vexation,  a  sufficient  case  is  not  made  for  dis- 
paupering the  plaintiff.     An  application  was  made  to  m^ 
to  dispauper  him  in  the  year  1842,  and,  upon  the  grounds^ 
then  laid  before  me,  I  thought  a  sufficient  case  for  dis — 

(a)  3  Sim.  127. 
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pftapering  him  not  made.    I  understand  that  there  has         1344. 
never  been  any  appeal  from  the  order  which  I  then  made^ 
declining  to  dispauper  him.    Now  the  grounds,  at  present 
niggestedj  of  vexation,  were  either  then  made  or  were  not 
then  made.     If  they  were  then  made,  I  have  decided  upon 
ihem ;  if  they  were  not  then  brought  forward,  I  think  they 
oaght  to  have  been  brought  forward ;  I  cannot  hear  it  now 
stated,  as  a  ground  for  dispaupering  the  party,  that  there 
was  vexation  which  was  not  upon  that  occasion  brought 
forward ;  and  if  I  could,  I  must  still  recollect,  that,  if  there 
was  vexatious  conduct  under  professional  advice,  the  pauper 
may  perhaps  not  be  personally  censurable  for  that ;  and  if 
there  was  vexatious  conduct  not  under  professional  advice, 
then  the  party  opposed  to  the  pauper  has  been,  to  a  great 
extent,  the  cause  of  it  himself,  inasmuch  as  he  did  not 
daim  the  protection  of  the  Court  against  applications  made 
without  professional  sanction.     For  these  reasons,  I  cer- 
tainly, with  regard  to  vexatious  conduct,  must  decline  going 
back  beyond  the  order  that  I  made  in  1842,  refusing  to 
^Miuper  him.     My  observations,  however,  are  not  meant 
to  relate  to  vexatious  conduct,  if  any,  since. 

The  defendant's  counsel  then,  with  the  permission  of  the 
^^ce-Quxneelhr,  addressed  the  Court  on  the  subject  of  the 
^^czatious  conduct  which  took  place  after  the  1st  of  July, 
^^.  His  Honor,  however,  came  to  the  conclusion  that 
^i*  part  of  the  case  waa  not  sufficient  to  sustain  the  mo- 
^a  for  dispaupering. 

In  support  of  the  second  ground  of  the  application,  the 
^davit  olthe  defisndant's  solicitor's  clerk  was  read,  stating, 
^  obstante,  the  following  facts : — that,  by  an  indenture 
^assignment,  bearing  date  the  16th  December,  1839,  two 
'^^Hucs,  Noe.  2  and  8,  York-street,  Westminster,  had  been 
^^"igaed  to  the  plaintiff  for  the  residue  then  to  come  of  a 

r2 
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Igl4.  tenn  of  thirtj-one  jean  grmnted  hj  an  indentiire  of  leasei' 
dated  the  22nd  Aognst,  1822 ;  that,  from  inqoiries  made 
by  the  defiendant  in  1844^  he  had  ascertained  that  the 
pUdntiff  was  still  in  possession  of  those  premises,  that  the 
rent  receiyed  by  him  for  the  same,  from  Tarioos  persons, 
amounted  to  iE79  a  year,  besides  the  Tslne  oS  a  portion  of 
the  premises  occupied  by  himself,  and  that  he  had  paid  the 
rates  and  taxes;  that  he  had  been  employed  to  a  con- 
siderable extent  in,  and  was  still  carrying  cm,  his  trade  of 
a  builder  and  carpenter,  and  that  in  (me  instance  his  bill 
amounted  to  £100;  and  that,  for  sereral  months  in  the 
year  1843,  he  had  employed  a  person  as  his  foreman,  whom 
he  boarded,  and  to  whom  he  paid  two  guineas  a  week; 
that,  sometime  in  March,  1840,  he  became  surety  to  a  loan 
society  for  the  re-payment  of  ten  guineas  adyanced  by  the 
society  to  an  individuaL 

In  reply  to  tins  statement,  affidants  on  behalf  ol  the 
plaintiff  were  read,  from  which  it  appeared  that  the  pur- 
chase-money, paid  by  him  for  the  premises  in  York-street, 
had  been  borrowed,  and  that,  for  securing  re-payment, 
the  title-deeds  of  the  property  had  been  deposited  with  the 
creditor;  bat  that  the  debt  had  been  afterwards  paid  off, 
partly  by  small  sums  paid  by  the  defendant  to  the  creditor, 
partly  by  a  bill  of  exchange  taken  by  the  creditor  firom  the 
plaintiff,  and  partly  by  monies,  amounting  to  £100,  bor- 
rowed of  a  third  person,  as  a  security  for  which  the  title- 
deeds  of  the  property  were  deposited  with  that  person. 
The  plaintiff  then  stated  in  his  affidavit,  that  this  sum  of 
£100  was  afterwards  reduced  by  him  to  £92,  which  was 
still  owing ;  and  that,  in  addition  to  the  monies  owing  in 
respect  of  this  property,  he,  the  plaintiff,  owed  upwards  of 
£300.     He  admitted  that  his  biUs  had  been  considerable^ 
but  stated  that  he  had  always  been  paid  small  sums  on  ac — 
count,  and  that  he  had  been  from  time  to  time  in  great  dis^ 
tress  for  money,  and  sometimes  in  want  of  the  necessaries 
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life,  (as  to  which  particulars  were  stated);  and  that^  the  184-1. 
matters  in  this  suit  only  excepted^  if  all  that  he^  the  plain- 
tiff, had  in  the  world,  not  excepting  the  wearing  apparel  of 
himself,  his  wife  and  children,  were  sold,  he  would  then  be 
upwards  of  £200  in  debt;  and  that ''  he  is  not  worth  £5  in 
all  the  world,  his  just  debts  being  first  paid,  his  wearing 
apparel,  and  the  matters  in  question  in  the  cause,  only 
excepted/' 

Mr.  Cooper  and  Mr.  Wright,  in  support  of  the  motion. — 
The  question  now  before  the  Court  is,  whether  a  person, 
who,  although  he  may  in  the  course  of  the  year  be  consi- 
derably embarrassed,  yet,  in  fact,  is  in  the  receipt  of  a 
oonnderable  income,  is  entitled  to  the  benefit  of  the  stat. 
11  Hm.  7,  c.  12.    That  statute,  which  is  the  foundation 
of  the  practice  in  respect  to  paupers,  does  not  fix  the 
unoimt  of  poverty  which  shall  enable  a  man  to  sue  as  a 
pauper,  but  enacts  that  the  poor  persons,  there  described, 
diall  have  writs  at  the  discretion  of  the  Chancellor.     The 
practice  may  have  varied,  but  it  is  founded  on  that  statute. 
At  the  Rolls  the  affidavit  appears  to  have  been  generally, 
ind  now  always  is,  that  A.  B.  is  not  worth  £5  in  all  the 
^orld,  there  being  no  exception  of  debts.     [The  Vtce- 
^^^onceUor. — ^I  understand,  upon  high  authority,  that  the 
pnictice  at  the  Bolls  is  considered  settled,  not  to  allow 
the  exception  of  the  debts ;  the  order  to  sue  or  to  defend  in 
Mntd  pauperis  being  made  on  an  affidavit  as  to  property 
which  excepts  nothing  but  the  wearing  apparel,  and  the 
inattera  in  question  in  the  cause]  (a).     If  a  man  is  in  pos- 
^OQ  of  property  which  is  encumbered  to  an  amount  more 
^  the  value,  that,  it  is  apprehended,  is  not  a  reason  why 
he  should  be  entitled  to  the  benefit  of  the  act :  Deaves's 
M.  8.  S.,  Prac.  Reg.  268,  1st  ed.;  Wy.  Prac.  Reg.  321; 

(a)  See  1  Smith.  Cb.  Pr.  707. 


284 


CASES   IN   CHANCERY. 


1844. 


Tunstall  v.  Freeney  (a),  Bartlett  v.  Smith  (A),  Clarke  v. 
Pyke  (c),  Baver  v.  £av6r  (rf).  They  also  referred  to  the 
cases  cited  in  Perry  v.  Walker  (e). 

In  the  course  of  the  preceding  argument,  the  Vice- 
Chancellor  said^  that  he  could  not^  in  an  unqualified  man- 
ner,  adopt  the  observation  attributed  to  him  in  the  report 
of  this  case,  in  1  Y.  &  C.  C.  C.  679,  commencing  *'  In  order 
to  dispauper  a  man,  &c.''  That  observation  must  either  be 
restricted,  or  considered  with  reference  to  the  context. 


Mr.  Southgale,  for  the  plaintiff. — The  statement  as  to 
the  practice  at  the  Rolls  is  matter  of  surprise.  In  Duke  v. 
Tovey  (/),  the  exception  as  to  the  debts  appears  to  have 


(a)  TunslaU  v.  Freeney^  Rolls, 
19th  May,  1702.—"  Motion  by  the 
defendant,  alleging,  that  the  plain- 
tiff is  seised  of  an  estate  of  inherit- 
ance of  40«.  annual  value,  and  hath 
been  in  possession  thereof  twenty 
years,  and  that  he  hath  household 
furniture  to  the  value  of  £10,  (all 
which  by  affidavit  appears),  and 
praying  plaintiff  may  be  dispau- 
pered; which  is  ordered  accord- 
ingly." 

(6)  Bartlett  v.  Smith,  Rolls,  8th 
November,  1705. — "  Motion  by  de- 
fendant in  the  presence  of  counsel 
for  the  plaintiff,  alleging,  that  plain- 
tiff has  procured  himself  to  be  ad- 
mitted to  prosecute  this  suit  informd 
pauperis,  whereas  he  is  a  man  un- 
der very  good  circumstances,  and 
follows  the  employment  of  a  doctor 
for  the  cure  of  ruptures  and  other 
things  mentioned  in  printed  bills 
by  him  given  out,  and  in  that  em- 
ployment gets  a  good  living,  and 
keeps  a  house  of  £20  per  annum 


in  Goodman's-fields,  and  another 
apartment  near  Fleet-bridge,  of  £11 
per  annum,  for  the  exerciae  of  his 
profession,  and  hatb  good  lodgings 
at  Greenwich,  and,  according  to  the 
way  of  living,  doth  not  spend  less 
than  £100  per  annum,  as  by  affi- 
davits appear.  It  was  prayed,  that 
the  plaintiff  might  be  dispaupered. 
Whereupon,  and  upon  hearing  se- 
veral affidavits  on  both  sides,  the 
Court  doth  think  fit  and  so  order, 
that  the  plaintiff  be  dispaupered." 

(c)  Ciiirke  v.  Pyke,  Rolls,  24th 
June,  1706.—''  Motion  by  defend- 
ant, alleging  the  plaintiff  to  be  su- 
ing in  formd  pauperU,  when  be  is  a 
housekeeper  in  the  parish  of  SU 
Andrew,  Holborh,  and  pajrs  £2S 
per  annum  house-rent,  and  the  fur- 
niture in  house  worth  £40.    Orde^ 
nisi  to  dispauper  granted." 

{d)  Rolls,  1700. 

{e)  1  Y.  &  C.  C.  C.  677. 

{/)  Id.,  in  notii. 
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been  permitted;  bat  the  pointy  it  is  conceived,  is  not  of        1844. 
the  greatest  importance.    The  act  of  parliament  is  alto* 
gether  silent  as  to  the  manner  in  which  the  Court  is  to 
decide  who  is  a  poor  person  and  who  is  not.    The  question 
to  be  tried  is^  not  whether  the  man  can  command  £5 
either  after  payment  or  non-payment  of  his  debts;   but 
whether  he  is  a  poor  person  within  the  meaning  of  the 
itatate.     The  means  by  whidi  you  try  that  is,  by  inquir- 
ing what  he  is  worth.    No  doubt^  it  i&  not  a  matter  of 
coarse  to  except  the  debts ;  but^  neither  is  the  reverse  a 
matter  of  course,  unless  by  modem  practice.    It  is  a  ques- 
tion of  circumstances.     In  some  cases  it  might  operate 
great  injustice  and  inconvenience  to  except  them;  in  others 
not  to  except  them  might  have  an  equally  bad  effect.    The 
question  is,  whether  the  plaintiff  is  or  is  not  prevented  by 
his  poverty  from  proceeding  with  the  suit  otherwise  than 
IS  fifrmd  patiperis.    The  matter  rests  entirely  in  the  dis- 
cretion of  the  Court. 

The   Vios-Chancellor. — The  Court  has  laid  down 
certain  technical  rales  for  ascertaiaing  the  sort  of  per- 
sons that  ought  to  be  considered  as  coming  within  the 
description  of  poor  persons,  entitled  to  the  benefit  of 
'ting  or  defending  under  certain  exemptions.     I  cannot 
exercise  a  general  discretion  on  the  subject,  not  restricted 
^  that  course  of  practice.  Considering  the  course  that  has 
^^eea  pursued  finr  many  years,  it  is  impossible  for  me,  at 
^he  present  day,  to  think  that  Mr.  Perry  is  a  person 
^titled  to  the  benefit  of  that  exemption.     His  circum- 
stances seem  considerably  depressed.    It  is  creditable  to 
lum,  certainly,  to  endeavour  to  support  himself  and  his 
iunily  by  his  labour,  rather  than  be  dependent  upon 
other  assistance.    The  case,  however,  does  not  turn  mere- 
ly upon  that,     If  it  did,   I  should  doubt  very  much 
whether  the  extent  and  character  of  the  operations  <^ 
Mr.  Perry,  as  a  tradesman,  are  not  such  as  to  go  beyond 
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1844.  a  degree  of  employment^  properly  consistent  with  the 
character  of  a  poor  person,  entitled  to  the  exemption  that 
I  have  mentioned.  I  do  not,  however,  decide  this  mo- 
tion upon  that  ground  merely ;  I  decide  it  mainly,  though 
not  solely,  on  the  ground  of  the  property  in  the  houses  in 
York-street,  which  it  appears  he  holds  for  a  term,  of  which 
more  than  nine  years  are  unexpired.  That  property,  the 
ground-rent  of  which  I  cannot  take  to  exceed  £50  a 
year,  if  it  amounts  to  so  much,  (there  is  no  proof  that  it 
amounts  to  so  much),  appears  to  produce  an  annual  rent 
of  £79,  independently  of  the  value  of  that  portion  of  it 
which  is  occupied  by  himself.  It  is  stated  that  this  is 
under  mortgage.  It  appears,  however,  that,  while  he 
was  in  the  situation  of  a  poor  person  in  this  very  suit^ 
he  acquired  this  property  in  his  own  name*  The  mo- 
ney, it  is  true,  as  it  is  deposed,  was  lent  to  him;  but 
that  debt  he  has  paid  off,  either  wholly,  or  through  the 
acceptance  by  the  original  creditor  of  his  personal  security 
for  part  of  it.  The  deeds,  it  is  said,  are  not  now  in  his 
possession,  inasmuch  as  he  has  deposited  them,  by  way  of 
equitable  mortgage,  with  some  other  person,  whose  name, 
however,  is  not  mentioned.  It  is  remarkable  that  the 
name  of  that  person  has  not  been  mentioned;  and  I 
think  that  more  information  on  the  subject  ought  to  have 
been  given  by  Mr.  Perry  than  has  been  given,  if  it  were 
considered  material  to  depreciate  the  value  of  this  pro- 
perty, with  a  view  to  the  present  question.  Under  these 
circumstances,  relying  chiefly  on  the  extent  of  property 
that  he  has  in  this  house,  and  partly  also,  thougd  not 
mainly,  upon  the  manner  in  which  he  has  been  employing 
himself,  and  the  extent  to  which,  and  the  character  in 
which,  he  has  been  earning  money,  I  am  of  opinion,  tha^ 
consistently  with  the  rules  and  practice  of  this  Court,  he 
is  not  in  a  situation  to  sue  as  a  pauper,  and  therefore 
he  must  be  dispaupered. 
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MiLBANK  V.  Collier.  , 

June  6th. 

John  cliff,  by  his  wiU,  dated  the  13th  July,  1832,  Under  the  wiu 

A       ,      .  .  .  1  ,./«  of  her  husband 

after  deyismg  vanous  real  estates  to  different  persons,  gave  a  woman  had  a 

aad  devised  all  the  rest  and  residae  of  his  real  estate  unto  ^ppomtment 

and  to  the  use  of  John  Bicketts,  Stephen  Collier,  and  Wil-  ^j;  J »""  «^ 

'         *^                       '  ;&20,000  con- 
tain Steyens,  and  their  heirs,  upon  trust,  during  the  life  sols,  which  was 

of  his  wife  Hannah  Cliff,  to  let  the  same  as  therein  men-  inyested  out  of 

tioned,  and  to  apply  a  competent  portion  of  the  rents  in  TCraoMJwtote 

repairs,  &c. ;  and  with,  and  out  of,  the  rents  which  should  ^^'  "^  "1.  ^ 

thereoff  oat  of 

arise  firom  his  said  residuary  real  estate,  after  answering  his  realty, 

such  purposes,  to  pay,  satisfy,  and  discharge,  in  aid  of  his  bJnd'sd^th^a 

personal  estate,  so  much  of  his  debts,  funeral  and  testa-  J^J^^I^!^^" 

mentary  expenses  and  legacies,  (except  a  certain  legacy  the  wife,  as  his 

I      ,  ,  ,  executrix,  and 

therein  mentioned),  as  his  residuary  personal  estate  should  a^st  the  de- 
be  insufficient  to  pay  and  satisfy.  And  upon  further  trust,  o^  ^^^ 
to  lay  out  and  invest  the  ultimate  residue  of  the  rents  ****  ^^^^  ^ 

^  power  to  sign 

which,  during  the  term  of  twenty-one  years,  to  he  computed  receipts)  for  the 

from  the  time  of  his  decease,  (if  his  wife  should  so  long  live),  of  his  real  and 

•hould  arise  from  his  said  reversionary  real  estate,  and  which  Kndk!g  AesSt 

Aould  remain  after  answering  the  purposes  aforesaid,  in  the  the  wife  died, 

i^ames  of  them,  the  trustees,  in  the  public  funds,  and  re-  will  appointed  to 

cei?e  the  dividends  and  annual  produce  thereof,  and  lay  ^£2o!cloo^ 

wit  the  same  in  any  of  the  said  funds,  so  as  to  accumulate  {^Jjij^by ' 

during  the  said  term,  and,  if  his  wife  should  live  beyond  reason  of  the  de- 

.1  ...  ficiency  in  the 

that  term,  to  pay  her  the  dividends ;  with  a  declaration,  husband's  per- 

^,  after  the  death  of  his  wife,  the  accumulations  were  to  i^a^propri- 

^  labject  to  the  trusts  thereinafter  declared  concerning  *tedand m- 

the  monies  to  arise  from  the  sale  of  his  residuary  real  estate,  a  bill  filed 

^udthe  testator  declared,  that,  after  the  decease  of  his  said  wife's  eiecutoni 

^^  to  revive  the 
*">>niiitration  suit : — Held,  as  to  that  part  of  the  appointed  fund  which  was  invested  and  ap- 
propriated, that,  supposing  the  object  of  the  suit  to  be,  to  make  it  contributory  to  the  husband's 
^"l^i  the  appointees  were  necessary  parties ;  but,  as  to  the  remainder  of  the  fund:— ^eM,  that 
**9werB  not  necessary  parties. 

^^^Wtc  appointees  are  numerous,  they  may  be  represented,  as  defendants  to  a  suit,  by  some 
^hsbaifo/tbemt. 
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1844.         wife^  the  said  trustees  or  trustee  should  stand  and  I 

MiLBANK      ^^  ^^^  ^^*  ®*^^  residuary  real  estate  upon  trust,  with 
^'  venient  speed,  to  sell  and  dispose  of  the  same,  eith 

ther  or  in  lots,  &c.  (in  the  usual  form),  and  shou] 
and  be  possessed  of  and  interested  in  the  monies 
from  such  sale  upon  trust,  for  the  children  of  E 
Milbank  and  other  persons  named  in  the  will ;  ] 
that,  if  the  rents  and  profits,  which  during  the  lij 
wife  were  made  applicable  to  the  payment  of  his  de 
were  not  sufficient  for  that  purpose,  the  deficiency 
be  made  good  out  of  the  monies  arising  from  th> 
his  residuary  real  estate. 

The  testator  then,  after  bequeathing  certain  i 
gave  and  bequeathed  to  the  same  trustees,  their  es 
&c.,  such  a  sum  of  money  as  would  produce  £20,00C 
cent,  consols,  upon  trust,  to  invest  the  same  in  thi 
and  pay  the  dividends  to  his  said  wife  for  her  li 
vided,  that,  in  case  such  dividends  should  not,  by  r 
any  reduction  of  th%  rate  of  interest,  &c.,  prove  a 
to  produce  and  realize  to  his  said  wife  a  clear  an 
income  of  £600  per  annum,  the  deficiency  was  to  1 
up  by  his  trustees,  until  the  end  of  twenty-one  y© 
his  decease  out  of  the  rents  and  profits  of  his  free 
tates,  which  were  in  his  said  will  directed  to  accumi 
that  period,  and  which  said  freehold  estates  he 
charged  with  the  payment  of  such  deficiency  acco 
And,  after  the  decease  of  his  said  wife,  he  directed, 
said  trustees  should  stand  and  be  possessed  of  the  sai 
£20,000  consols,  upon  such  trusts  and  for  such  p 
persons  as  his  said  wife,  whether  sole  or  covert,  ah 
her  last  will  and  testament,  or  any  codicil  to  be  ( 
and  attested  as  therein  mentioned,  direct  or  appoi 
in  default  of  such  direction  or  appointment,  upon  tl 
thereinbefore  expressed  and  contained  concerning 
nies  to  arise  from  the  sale  of  his  said  real  estate. 

The  testator  then,  after  giving  various  legacies,  d 
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that  the  income  of  his  residuary  personal  estate  during  his         1844. 

wife's  life,  and  the  capital  of  it  at  her  death,  should,  subject      milbank 

to  the  payment  of  his  debts,  &c.,  be  applied  in  the  same  ^* 

manner  as  the  income  of  the  residuary  real  estate  during 

her  life,  and  the  monies  arising  from  the  sale  of  it  at  her 

death.     He  then  appointed  his  wife  and  the  trustees  to  be 

executors  of  his  will,  and  declared,  that  the  receipt  or 

receipts  of  his  trustees  or  trustee  for  the  time  being,  to 

whom  any  money  should  be  payable  under  his  will,  for 

any  money  which  should  be  so  paid  to  them,  him,  or  her, 

diould  effectually  discharge  the  person  or  persons  paying 

the  same  from  being  answerable  or  accountable  for  the 

misapplication  or  non«application  thereof,  or  to  inquire  into 

the  necessity  or  propriety  of  any  sale  that  might  be  made 

hf  virtue  of  his  will. 

By  a  codicili  dated  the  0th  November,  1 883,  the  testator, 
after  reciting  the  bequest  of  £20,000  consols,  and  that,  in 
eonaequence  of  several  purchases,  and  other  advances  of 
money  which  he  had  had  occasion  to  make,  he  was  not 
certain  whether  a  sufficient  sum  would  be  left  out  of  his 
penonal  estate  to  satisfy  and  complete  such  investment  for 
luaaaid  wife,  as  aforesaid,  authorized  and  empowered  his 
laid  trustees  and  executors,  if  in  their  discretion  they  should 
Ke  fit  and  necessary  so  to  do,  to  raise,  by  mortgage  of  such 
pirt  or  parts  of  his  real  estate  not  specifically  devised,  as 
tbej  might  judge  best,  such  a  sum  of  money  as  might 
piove  necessary,  in  their  discretion,  to  complete  the  said 
inveitment  for  his  said  wife ;  and  he  declared,  that  the  re- 
ceipt or  receipts  of  his  said  trustees  should  be  a  sufficient 
^iicharge  to  any  mortgagee  or  mortgagees  who  might  ad- 
^oe  the  same,  and  that  such  mortgagee  or  mortgagees 
^l^mld  not  be  required  to  see  to  the  application,  or  be  in 
^i^wiae  affected  by  the  non-application,  of  the  money  so 
^Tanoed,  or  any  part  thereof. 

Upon  the  death  of  the  testator,  his  will  was  proved  by 
^^er  and  Stevens,  and  they  entered  into  the  possession 
^  the  real  estates. 
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1844.        wife^  the  said  trustees  or  trustee  should  stand  and 

MiLBANK      ^^  ^^^  ^^^  ®*^^  residuary  real  estate  upon  trust,  wit 
^   ^'  venient  speed,  to  sell  and  dispose  of  the  same,  eil 

COLLXBK. 

ther  or  in  lots,  &c.  (in  the  usual  form),  and  sho 
and  be  possessed  of  and  interested  in  the  monic 
from  such  sale  upon  trust,  for  the  children  of 
Milbank  and  other  persons  named  in  the  will ; 
that,  if  the  rents  and  profits,  which  during  the  1 
wife  were  made  applicable  to  the  payment  of  his  c 
were  not  sufficient  for  that  purpose,  the  deficien 
be  made  good  out  of  the  monies  arising  from  t 
his  residuary  real  estate. 

The  testator  then,  after  bequeathing  certain 
gave  and  bequeathed  to  the  same  trustees,  their  f 
&c.,  such  a  sum  of  money  as  would  produce  £20,0( 
cent,  consols,  upon  trust,  to  invest  the  same  in  tl 
and  pay  the  dividends  to  his  said  wife  for  her 
vided,  that,  in  case  such  dividends  should  not,  by 
any  reduction  of  thi  rate  of  interest,  &c.,  prove 
to  produce  and  realize  to  his  said  wife  a  clear  a 
income  of  £600  per  annum,  the  deficiency  was  tc 
up  by  his  trustees,  until  the  end  of  twenty-one  y 
his  decease  out  of  the  rents  and  profits  of  his  fn 
tates,  which  were  in  his  said  will  directed  to  accui 
that  period,  and  which  said  freehold  estates  h< 
charged  with  the  payment  of  such  deficiency  ac( 
And,  after  the  decease  of  his  said  wife,  he  directed 
said  trustees  should  stand  and  be  possessed  of  the  « 
£20,000  consols,  upon  such  trusts  and  for  such 
persons  as  his  said  wife,  whether  sole  or  covert,  a 
her  last  will  and  testament,  or  any  codicil  to  be 
and  attested  as  therein  mentioned,  direct  or  appc 
in  default  of  such  direction  or  appointment,  upon  I 
thereinbefore  expressed  and  contained  conceminj 
nies  to  arise  from  the  sale  of  his  said  real  estate. 

The  testator  then,  after  giving  various  legacies, 
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that  the  income  of  his  residaary  personal  estate  during  his         1844. 

wife's  life,  and  the  capital  of  it  at  her  death,  should,  subject      milbank 

to  the  payment  of  his  debts,  &c.,  be  applied  in  the  same  ^* 

manner  as  the  income  of  the  residuary  real  estate  during 

her  life,  and  the  monies  arising  from  the  sale  of  it  at  her 

death.     He  then  appointed  his  wife  and  the  trustees  to  be 

executors  of  his  will,  and  declared,  that  the  receipt  or 

receipts  of  his  trustees  or  trustee  for  the  time  being,  to 

wliom  any  money  should  be  payable  under  his  will,  for 

any  money  which  should  be  so  paid  to  them,  him,  or  her, 

should  efiTectually  discharge  the  person  or  persons  paying 

the  same  from  being  answerable  or  accountable  for  the 

misapplication  or  non«application  thereof,  or  to  inquire  into 

the  necessity  or  propriety  of  any  sale  that  might  be  made 

hj  Tirtue  of  his  will. 

By  a  codicil,  dated  the  0th  November,  1883,  the  testator, 
sfter  reciting  the  bequest  of  £20,000  consols,  and  that,  in 
eoQsequence  of  several  purchases,  and  other  advances  of 
money  which  he  had  had  occasion  to  make,  he  was  not 
certain  whether  a  sufficient  sum  would  be  left  out  of  his 
personal  estate  to  satisfy  and  complete  such  investment  for 
luiiaid  wife,  as  aforesaid,  authorized  and  empowered  his 
iiid  trustees  and  executors,  if  in  their  discretion  they  should 
Kefit  and  necessary  so  to  do,  to  raise,  by  mortgage  of  such 
pirt  or  parts  of  his  real  estate  not  specifically  devised,  as 
tbej  might  judge  best,  such  a  sum  of  moniey  as  might 
proTe  necessary,  in  their  discretion,  to  complete  the  said 
investment  for  his  said  wife ;  and  he  declared,  that  the  re- 
^pt  or  receipts  of  his  said  trustees  should  be  a  sufficient 
discharge  to  any  mortgagee  or  mortgagees  who  might  ad- 
Hace  the  same,  and  that  such  mortgagee  or  mortgagees 
iboold  not  be  required  to  see  to  the  application,  or  be  in 
^ywise  affected  by  the  non-application,  of  the  money  so 
^Tanced,  or  any  part  thereof. 

Upon  the  death  of  the  testator,  his  will  was  proved  by 
Collier  and  Stevens,  and  they  entered  into  the  possession 
Ethereal  estates. 
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1844.  In  1833^  a  bill  was  filed  by  the  residuary  legatees  againi 

MiLBANK      Hannah  Clifi^,  Collier,  and  Stevens,  charging,  that  Hanna 

V*  Cliff  had  acted  as  executrix,  and  that,  with  her  cognizanc 

COLLIBK* 

the  other  defendants  had  committed  divers  breaches  < 
trust  in  the  management  of  the  estate,  for  which  all  il 
defendants  were  responsible;  and  praying  the  usual  a 
counts  of  the  personal  estate,  accounts  of  the  rents  an 
profits  of  the  real  estate,  with  charges  for  wilful  defaul 
and  also  accounts  of  the  profits  made,  and  losses  incurre 
in  the  management  of  the  real  estate. 

The  cause  came  on  for  hearing  before  Knight  Brut 
v.  C,  in  July,  1842,  when  his  Honor  directed  preliminai 
inquiries  to  be  made  before  the  Master,  as  to  the  next  • 
kin,  heir-at-law,  &c.,  of  the  testator. 

Pending  these  inquiries  in  the  Master's  Ofiioe,  Hanm 
Cliff  died,  having  by  her  will,  made  in  pursuance  of  tl 
power  given  to  her,  bequeathed  the  £20,000  consols  * 
thirty-seven  persons,  two  of  whom,  viz.,  the  before-namc 
Stephen  Collier  and  Thomas  Waters,  she  appointed  ex 
cutors  of  her  will  jointly  with  William  May. 

In  consequence  of  the  death  of  Hannah  Cliff,  a  bill  of  r 
vivor  was  filed  against  her  executors,  in  which  was  includ< 
a  prayer,  that  the  defendants  might  either  admit  assets 
their  testatrix,  sufficient  to  answer  what  should  be  foui 
due  from  her  to  the  estate  of  the  testator,  John  Cliff, 
that  the  usual  accounts  might  be  taken  of  her  person 
estate. 

The  defendant  Collier,  by  his  answers,  stated,  that  ti 
personal  estate  of  the  testator  was  insufficient  to  answer  C 
legacy  of  £20,000  consols,  and  that  a  large  portion  there 
would  have  to  be  raised  out  of  the  real  estate ;  and  rega 
being  had  to  that  fact,  he  submitted  to  the  Court,  wheth 
or  not  the  appointees  under  Mrs.  Clifi^s  will  ought  to 
made  parties  to  the  suit  (a). 

(a)  Where  a  cause  is  set  down  objection  for  want  of  parties  and 
for  hearing,  upon  the  defendant's     the  39th  order,  August,  1841,  i 
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The  cause  now  came  on  for  hearing,  npon  the  objection        1844. 
of  the  defendant  Collier  for  want  of  parties.  ^I^'''     ' 

'^  MiLBANK 

It  was  stated  at  the  bar^  that  the  executors  of  Cliff  had  «• 

ndsed  and  set  apart  £10,000  stock  out  of  his  personal 
estate,  of  which  Mrs.  Cliff  received  the  dividends  during 
ber  life ;  the  receiver  in  the  cause  paying  her  an  annual 
sum  as  for  interest  on  the  remaining  £10,000  stock. 

Mr.  Spence  and  Mr.  Elmsley,  for  the  plaintiffs. 

Mr.  Smq^kinson  and  Mr.  Bagakawe,  for  the  defendant 
Collier,  contended,  that  Mrs.  Cliff's  appointees  were  ne- 
cessary parties  to  the  suit. 

Upon  the  question,  whether  the  real  estate  of  John 
CUff,  which  was  charged  with  the  payment  of  the  £20,000 
consols,  in  aid  of  this  personalty,  was  properly  represented 
by  the  trustees  alone,  reference  was  made  to  the  30th  Order 
of  August,  1841. 

I  The  Vice-Chancellob. — So  far  as  this  legacy  has  not 
I  l)een  satisfied  by  appropriation  or  otherwise,  I  think  these 
I  parties  not  necessary.  The  suit  is  instituted  for  the  general 
^ministration  of  the  real  and  personal  estate  of  the  testa- 
',  tor  Mr.  Cliff.  He  gives  his  real  estate  to  trustees  upon  trust 
to  sell.  He  vests  in  them  the  power  of  giving  receipts. 
Among  other  bequests  is  this  £20,000  stock,  which  is 
<^hvged  upon  his  personal  estate  by  the  codicil,  if  not  by 
^  will,  and  also  charged  upon  the  real  estate  by  the  will. 
I^s  legacy  is  given  to  his  wife  for  life,  and,  after  her  de- 
c^ue,  as  she  shall  appoint  by  will,  and,  in  default  of  ap- 
pointment, to  other  persons  who  are  before  the  Court. 
If  there  were  nothing  more  than  this,  I  should  think 

^W  will  amiine,  for  the  purpose     chardson  v.  Larpent,  2  Y.  &  C.  C. 
<^  deciding  that  objection  only,  the     C.  507. 
^'^^odant*!  answer  to  be  tnie.  Ri- 
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1844.  the  case  clear.  Mrs.  Cliffy  however^  dies  pending  the  suit 
MiLBANK  ^  ^^^^  ^^  revivor  is  filed^  and  acconnts  are  sought  against 
^  V-  her  executors.    Theabsenceof  the  necessity  of  making  any 

party  interested  in  the  £20^000  stock  a  party  to  the  snit 
remains.  The  parties  so  interested  may  come  in  and  claim 
as  other  legatees.  So  far^  therefore,  as  this  is  considered 
an  unsatisfied  legacy,  they  are  not  necessary  parties. 

But,  upon  the  question  whether,  supposing  the  legacy 
to  have  been  to  a  certaiu  extent  satisfied  by  appropria- 
tion, and  that  appropriation  to  exist  in  the  shape  of  a 
fund  in  Court,  and  an  object  of  the  suit  to  be  to  make 
that  fund  contributory,  it  is  not  in  that  respect  necessary 
to  make  these  persons  parties,  I  will  hear  the  defendants' 
counsel. 

Mr.  Simpkinson  then  contended,  that  it  was  necessary, 
according  to  the  practice  of  the  Court,  to  make  the  ap- 
pointees of  the  appropriated  fund  parties. 

At  the  conclusion  of  the  argument,  it  was  observed  by 
the  plaintiffs'  counsel  that  two  of  the  defendants,  who 
were  before  the  Court  as  executors  of  the  wife,  were  ap* 
pointees. 

The  Vice-Chancellob  directed  that  the  bill  should  b^ 
amended  by  stating  that  there  were  thirty-seven  ap- 
pointees, and  that  two  of  the  executors  were  two  of  the 
appointees. 


\ 
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1844. 
Oalton  V,  Emuss.  JuneQth. 

In  the  year  1838,  a  farm  and  estate  at  Oddingley,  in  the  An  agreement 
county  of  Worcester,  belonging  to  one  Mr.  Williams,  were  persons,  who 
advertised  to  be  sold  by  pnblic  auction  on  the  23rd  of  No-  ^ch^'^aS^ 
?ember,1838.  The  estate  adjoined  property  of  the  phdntiff,  *?**?'/^^V 
and  also  a  tana  and  estate  of  John  Nash ;  and  both  the  aaction,thatone 
plaintiff  and  John  Nash,  being  desirous  of  purchasing  the  not  bid  against 
estate,  entered  into  and  signed  the  following  agreement: —  ^^'^^  ""^* 
''  Memorandum.    In  consideration  of  Mr.  Galton  not  op->     A.  and  B. 

agree,  that,  m 

posing  the  undersigned  John  Nash  in  the  purchase  by  consideration  of 

auction  of  Mr.  WiUiams's  estate  at  Oddingley,  now  adver-  tn^  his  opp«)T' 

tiscd  for  sale,  Mr.  Nash  engages  that  he  will  not  sell  such  "^^chili  of  In 

eitste,  (in  case  he  purchases),  or  the  farm  of  which  he  is  the  estate  at  a  sale 

owner  at  present  at  Oddingley  aforesaid,  to  any  person,  shall  haye  the 

until  he  has  given  Mr.  Galton  the  offer  thereof,  at  such  ^p^on  o7 

price  as  he  may  purchase  the  same  for,  together  with  all  ^^  ^^^  ^^ 

Becenary  expenses  to  be  laid  out  in  repairs  in  the  mean-  tate  belonging 

time,  as  £Eur  as  regards  Mr.  Williams's  farm,  and,  as  feur  as  b's  lifetim^ 

regards  Mr.  Nash's  own  ferm,  at  the  same  price  per  acre  ^onJ^X^r* 

(the  timber  being  paid  for  in  addition)  as  he  may  purchase  ^  decease. 

Hr.  Williams's  for;  and  the  timber  on  Mr.  WilUams's  to  is  founded  upon 

^  paid  for  or  not,  according  as  Mr.  Nash  may  purchase  derat^n,^*' 

Mr.  Williams's  estate,  either  by  having  the  timber  in-  <*">  enforoed 

'.TO  against  the  dc- 

cmded  in  the  price,  or  by  paying  for  it  at  a  valuation.  Tisees  in  tmst 
And  Mr.  Nash  engages,  in  case  he  purchases  Mr.  WiU  tnuts  under  the 
fitmi's  estate,  that  Mr.  Galton  or  his  heir-at-law  shall  in  ""^  ""^  ^' 
^7  case  have  the  offer,  for  twelve  months,  of  both  the 
^^tates  above  mentioned  upon  the  terms  aforesaid,  by  the 
tnuteea  nnder  the  will  of  the  said  John  Nash,  to  whom  he 
^1  give  ample  powers  for  the  purpose." 

The  plaintiff,  in  pursuance  of  this  agreement,  made  no 
opposition  to  Nash,  who  accordingly  became  the  purchaser 
^  ibe  estate,  inclusive  of  the  timber  thereon,  for  the  sum 
^  £4,900.  Previously  to  the  date  of  the  above  agreement. 
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1844.  John  Nash  made  his  will^  dated  the  22nd  of  October^  1880, 
and  thereby  gave  and  devised  the  estate  or  farm  at  Od- 
dingley^  of  which  he  is  stated  in  the  above  agreement  to 
have  been  the  owner^  unto  John  Emuss,  Isaac  Green,  and 
Thomas  Gale  Curtler^  and  their  heirs^  to  and  upon  the 
uses  and  trusts  thereinafter  expressed  and  declared;  that 
is  to  say^  to  the  use,  intent,  and  purpose  that  his  sister, 
Elizabeth  SmitS,  and  her  assigns  should,  during  her  life,  re- 
ceive an  annuity  of  £50  thereout ;  and,  subject  thereto,  to 
the  use  of  the  testator's  nephew,  Thomas  Grove  Smith,  and 
his  assigns,  during  his  life,  with  remainder  to  the  use  of 
the  said  trustees  and  their  heirs  during  the  life  of  his  said 
nephew,  in  trust  to  preserve  the  contingent  remainders; 
with  remainder  to  the  use  of  all  and  every  such  of  the 
sons  and  daughters  of  the  said  Thomas  Grove  Smith  who 
should  be  living  at  his  decease,  and  the  lawful  issue  of  such 
of  them  as  might  have  died  in  his  lifetime  leaving  issue, 
equally  to  be  divided  amongst  them,  if  more  than  one, 
share  and  share  alike,  as  tenants  in  common,  and  their  re- 
spective heirs  and  assigns,  &c. ;  with  like  limitations  over  to 
other  nephews  of  the  testator  and  their  issue,  with  an  ulti^ 
mate  limitation  to  the  use  of  the  testator's  right  heirs. 

By  a  codicil,  made  after  the  purchase  of  Williams'^ 
estate,  and  dated  the  22nd  of  August,  1839,  Nash  gave  an 
devised  that  estate  to  the  same  trustees  and  their  heir 
to  the  use  of  his  five  nephews  and  nieces,  therein  name 
and  their  issue  in  five  equal  fifth  parts;  the  limitatic 
of  each  fifth  part  being  similar  to  the  limitations  in  hia  i 
as  to  the  other  estate.    No  power  of  sale  was  given  to 
trustees  by  the  will  or  codicil  as  to  any  portion  of  the 
tator's  estates.    The  trustees  were  appointed  executory 

John  Nash  died  on  the  19th  of  March,  1841,  wit' 
having  revoked  his  will  or  codicil,  which  were  accordi 
duly  proved  by  the  executors. 

No  offer  for  the  sale  of  the  estates  to  the  plainti/ 
ever  made  by  Nash  in  his  lifetime,  or  by  the  trustees 
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wards,  and  the  plaintiff^  on  the  7th  of  March^  1842^  gave  1844. 
notice  to  the  trastees  and  the  persons  beneficially  in- 
terested under  the  will^  of  his  intention  to  purchase  both 
the  estates  under  the  terms  of  the  agreement  of  the  20th 
of  November^  1838.  Upon  the  trustees  declining  to  sell 
without  the  direction  of  the  Courti  the  plaintifif  filed  the 
present  bill  against  the  trustees  and  the  persons  bene- 
ficially entitled  to  the  estates  under  John  Nash's  will^  for 
the  purpose  of  enforcing  specific  performance  of  the  con- 
tract* 

Mr.  Russell  and  Mr.  Amphlett,  for  the  plaintiff. 
Mr.  Geldart,  for  the  defendants  the  trustees. 

Mr.  Wigram  and  Mr.  Hubback,  for  the  defendant  Tho- 
maB  Groye  Smith. — ^This  case  is  one  of  considerable  hard- 
ildp  to  the  defendant^  and  that  alone  is  a  sufficient  ground  to 
induce  the  Court  to  withhold  from  the  plaintiff  the  relief 
which  he  seeks^  and  the  granting  of  which  is  entirely  at 

the  discretion  of  the  Court :  Faine  v.  Brown  (a), 

▼.  Widte  (i),  Howell  v.  George  (c).  To  entitle  him  to  a  de- 
cree for  specific  performance^  the  plaintiff  should  come 
into  Court  with  perfect  propriety  of  conduct.  He  has^ 
Werer,  entered  into  this  contract  behind  the  back  of  the 
▼endor^  has  kept  it  for  years  a  secret^  and  now  comes 
forward  to  enforce  it  against  parties  who  were  entirely 
ignorant  of  it.  In  underhand  transactions  of  this  kind^ 
the  Court  will  not  enforce  specific  performance:  TV^in- 
"W  ▼.  Morrice  {d),  Philip  v.  Duke  of  Buckingham  (e), 
^^Oowes  V.  Lord  Gwydyr  (/).  Supposing  the  Court  to  de- 
^^  specific  performance^  will  an  interest  in  the  purchase- 

(•)  2  Vex.  ten.  307,  cited.  {d)  2  Bro.  C.  C.  326. 

(*)  3  Swanit.  108,  n.  \e)  1  Vern.  227. 

^«)  1  Madd.  1.  (/)  1  Sim.  63. 

^^^  I-  S  C.  C.  C. 
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1844.         money  be  secured  to  the  defendant  equivalent  to  his  in- 
Galton       terest  in  the  land? — [The    Vice-chancellor  referred  to 
Drant  v.  Vause  (a).] 


V. 

Emuss. 


Mr.  Parry,  Mr.  Cameron,  and  Mr.  Touny  White  ap- 
peared for  other  defendants  beneficially  interested  in  the 
estates. 

The  Vice-Chancellor  suggested^  that  it  might  possibly  be 
considered  desirable  by  the  defendants  to  take  a  case  for 
the  opinion  of  a  court  of  law  as  to  the  legality  of  the  con- 
tract. The  defendants'  counsel^  however^  did  not  intimate 
any  wish  to  do  so. 

The  Vice-Chancellor. — ^Two  men,  severally  desirous 
of  efi^ecting  a  purchase  of  an  estate,  become  acquainted 
with  each  other's  intentions,  and,  with  a  view  to  their  own 
benefit,  enter  into  an  engagement  together  that  one  shall 
retire,  leaving  the  field  open  to  the  other.  It  is  not  sug- 
gested that  this  arrangement  involved  any  matter  of  fraud 
or  misrepresentation ;  it  was  merely,  that  one  should  not 
bid  while  the  other  was  a  competitor.  No  authority  has 
been  cited  to  shew  that  a  contract  founded  on  such  a  con- 
sideration is  illegal,  and,  as  the  defendants  have  not,  in 
consequence  of  my  intimation,  or  otherwise,  asked  for  an 
opportunity  of  bringing  the  question  before  a  Court  of 
law,  I  assume  that  it  is  not  their  wish  to  do  so.  In  the 
absence  of  authority  to  prove  the  present  contract  illegal, 
and  of  any  such  application,  I  must  hold  the  contract  to 
be  legal,  and  founded  on  valuable  consideration ;  and  I  see 
no  case  of  hardship  to  prevent  it  firom  being  carried  int(^ 
effect  by  a  Court  of  equity. 


All  parties  informing  the  Court  that  all  persons  interested  in  the 
devised  hy  the  will  of  John  Nash  are  before  the  Court,  Declare, 
the  agreement  of  the  20th  of  November,  1838,  ought  to  be  specifically 

(a)  1  Y.  &  C.  C.  C.  580. 


V ' 
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performed.     Declare,  that,  for  the  purposes  of  the  said  agreement,  the  1844. 

whole  of  the  sum  of  £4950,  being  the  price  given  hy  the  testator  John        ^'  v  - 
Nash  for  the  farm  purchased  of  Mr.  Williams,  with  the  timber  included,         Galton 
as  in  the  pleading  mentioned,  is  to  be  treated  and  considered  as  a  price  Emuss. 

at  so  much  per  acre.  Inquire  whether  a  good  title  can  be  made  to  the 
iSuins  at  Oddingley  according  to  the  said  agreement.  Inquire  what  is 
due  for  the  purchase-money  of  the  said  farms,  and  the  timber  thereon, 
under  the  said  agreement;  and  let  this  inquiry  be  without  prejudice  to 
any  question  as  to  the  title.  All  parties  waiving  any  inquiry  as  to  the 
rents  and  profits  prior  to  the  29th  of  March,  1842,  let  the  Master  inquire 
by  whom  the  rents  and  profits  of  the  said  estates  have  been  received 
from  that  time.    Reserve  further  directions  and  costs,  with  liberty  to  apply. 


B 


Edwards  v.  Jones.  j^^^  H^^^ 

T  an  indenture  of  demise^  dated  the  1st  January^  1835^  Mortgagee  of 
Lord  Newborough  demised  to  Robert  Jones,  his  executors,  foj^termof 
administrators,  and  assigns,  a  piece  of  land  called  Caer  y^f'iJ^^^^^L 

*  witb  the  mort- 

Uwrd,  situate  near  the  town  of  Caernarvon,  for  the  term  g^^r  i°  leasing 

f  '  A  A  1  <•  iRirx    /.        1  /.  part  of  the  pro- 

of Sixty  years,  at  an  annual  rent  of  £10,  for  the  purpose  of  perty  to  a.  b. 

erecting  buildings  thereon.  o^t^e'tJ^f:: 

By  an  indenture  of  the  12th  September,  1835,  Robert  » rent  of  ^3 
Jones  assigned  the  premises  to  Brisco  Owen,  for  the  residue  payable  to  the 
of  the  term,  by  way  of  mortgage,  to  secure  £400 ;  and  by  an  execut^' ad- 
indcnture  of  the  19th  November,  1836,  Owen,  in  considera-  "Jr![f!^"' 
tion  of  the  plaintifif  paying  oflf  his  mortgage,  assigned  the  Th«  lease  con- 

tained  a  clause 

premises  to  the  plaintiff,  who,  at  the  same  time,  advanced  a  reserving  the 

'^her  sum  to  Robert  Jones,  making  the  whole  amount  se-  entry ^^i/cLe  of 

c«ired  by  mortgage  £1000  and  interest.     By  this  deed,  to  "f  ^*^X 

^Mch  the  mortgagor  was  a  party,  power  was  given  to  the  mortgaj^or,  hiB 

m-pw^  1   /.     1         /»  A      n    At  executors,  ad- 

Qortgagee,  upon  default  of  payment  of  the  mortgage-  minifttrators, 

«^  or  assigns. 

^*>t  WM  alto  ft  declaratioo  that  nothmg  therein  contained  should  be  construed  to  ddieat,  im- 
2^h,  or  determine  the  estate  of  the  mortgagee  under  the  mortgage  deed,  so  far  as  the  same 
^^cted  the  entirety  of  the  premises.  After  &e  execution  of  the  deed,  the  mortgagor  became 
T^^uupt  i—Heidf  that  A.  B.  was  entitled  to  the  benefit  of  this  lease,  exempt  from  the  mort- 


^y,  but  that  the  mortgagee,  and  not  the  assignee  of  the  bankrupt  mortgagor,  was  entitled  to 
^»oit  of  £3  per  annum. 

y^^efeodant  assignee  of  bankrupt,  held,  under  the  circumstances  of  the  case,  not  entitled  to 
^^^ive  his  ootts,  though  not  liable  to  pay  costs. 

s2 
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1844.  money^  and  after  two  months'  notice  to  the  mortgagor^ 
to  sell  the  property^  and^  after  satisfaction  of  the  debt  and 
costs^  to  pay  the  surplus  of  the  proceeds  of  the  sale  to  the 
mortgagor^  his  executorSi  administrators^  or  assigns. 

By  an  indenture  of  lease^  dated  the  16th  May^  1837,  and 
made  between  Robert  Jones  of  the  first  part.  Lord  New- 
borough  of  the  second  part,  the  plaintiff  of  the  third  part, 
and  Robert  Bodoan  Griffith  of  the  fourth  part,  after  reciting 
the  before-mentioned  indentures,  and  that  Robert  Jones 
had,  with  the  respective  consents  of  the  said  Lord  New- 
borough  and  the  plaintiff,  agreed  to  underlet  unto  the  said 
R.  B.  Griffith  the  piece  or  parcel  of  land  thereinaftier  de- 
scribed, being  part  of  the  said  leasehold  premises,  at  the 
yearly  rent  of  j£3,  for  the  term  thereinafter  mentioned : 
It  was  witnessed,  that,  in  pursuance  of  the  said  agreement, 
and  as  well  for  and  in  consideration  of  the  expense  which 
the  said  R.  B.  Griffith  would  be  at  in  erecting  and  furnish- 
ing one  good  substantial  dwelling-house,  to  be  called  Eldon 
Cottage,  upon  the  piece  or  parcel  of  land  and  hereditaments 
thereinafter  described,  as  also  for  and  in  consideration  of 
the  yearly  rent,  payments,  reservations,  conditions,  cove- 
nants, and  agreements  thereinafter  contained  by  and  on 
the  part  and  behalf  of  the  said  R.  6.  Griffith,  his  executors, 
administrators,  or  assigns,  to  be  kept,  done,  observed,  and 
performed,  he  the  said  R.  Jones  demised,  leased,  set  and  let, 
and  each  of  them  the  said  Lord  Newborough  and  the  plaintiff 
approved,  ratified,  and  confirmed  unto  the  said  R.  B.Grrif- 
fith,  his  executors,  administrators,  and  assigns,  all  that  piece 
or  parcel  of  land,  being  part  of  the  field  or  piece  of  ground 
called  Caer  Llwrd,  with  the  dwelling-house  to  be  erected 
thereon,  &c.,  to  hold  the  same  unto  the  said  R.  B.  Griffith, 
his  executors,  administrators,  and  assigns,  from  the  said 
16th  May,  1837,  for  and  during  all  the  rest,  residue,  and 
remainder  of  the  said  term  of  sixty  years,  yielding  and 
paying  therefore  yearly  &c.  unto  the  said  R.  Jones,  his 
executors,  administrators,  or  assigns,  the  clear  yearly  rent 
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or  sum  of  £S  sterling,  free  and  clear  of  and  from  all  taxes,        1844. 
rates,  charges,  and  impositions  whatsoever  in  each  and  every     ed^'^rds 
year,  the  first  payment  thereof  to  commence  and  be  made  ^* 

on  the  12th  day  of  May  then  next  ensuing.    And  the  said 
&.  B.  Griffith  did  thereby,  for  himself,  his  executors,  ad- 
ministrators, and  assigns,  covenant  with  the  said  R.  Jones, 
his  executors,  administrators,  and  assigns,  for  the  erection 
of  a  house  as  therein  mentioned,  and  for  payment  unto  the 
said  R.  Jones,  his  executors,  administrators,  and  assigns, 
of  the  said  yearly  rent  or  sum  of  £3,  and  for  the  repairs  of 
the  premises  thereby  demised  and  the  buildings  to  be 
erected  thereon ;  and  it  was  thereby  provided,  that,  in  de- 
fault of  payment  of  the  said  rent,  or  upon  any  assignment 
of  the  said  premises  by  the  said  R.  B.  Griffith,  except  as 
therein  mentioned,  it  should  be  lawful  for  the  said  R.  Jones, 
his  executors,  administrators,  or  assigns,  or  any  or  either  of 
them,  into  the  said  demised  premises,  or  any  part  thereof 
in  the  name  of  the  whole,  to  re-enter,  and  the  same  to  have 
again,  re-possess,  and  enjoy  as  in  his  or  their  first  and 
former  estate  or  estates,  anything  thereinbefore  contained 
to  the  contrary  notwithstanding.    And  it  was  thereby  pro- 
vided, that  the  consent  thereby  given  by  the  said  Lord  New- 
borough  as  aforesaid  should  not  in  anywise  abridge,  alter, 
determine,  lessen,  impeach,  or  prejudice  the  right  of  entry 
contained  in  the  said  recited  indenture  of  lease  by  reason 
of  the  non-performance  and  fulfilment  of  all  and  every  or 
any  of  the  covenants,  conditions,  provisoes,  and  agreements 
contained  in  the  same  indenture  of  lease,  and  which  thence- 
forth were  or  ought  to  be  observed,  performed,  fulfilled, 
and  kept  by  the  said  R.  Jones,  his  executors,  administra- 
tors, or  assigns,  for  or  in  respect  of  the  same  premises  de- 
mised to  him  and  them  by  the  same  indenture  of  lease. 
And  it  was  thereby  lastly  declared  by  all  the  said  parties 
thereto,  that  nothing  in  the  said  indenture  contained  or 
expressed  should  tend  to  disqualify,  abridge,  lessen,  alter, 
or  be  con^rued  by  any  means  whatsoever  to  extend,  dis- 
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1844.        seise^  defeat^  impeach^  annul^  or  determine  the  estate^  rights 

^^^^^^     title,  and  interest  in  any  respect  of  the  plaintiff  by  virtue 

«•  of  the  said  recited  indenture  of  mortgage,  as  far  as  the 

Jones. 

same  affected  the  said  leasehold  hereditaments  and  pre- 
mises demised  in  and  by  the  said  therein-recited  indenture 
of  lease,  which  then  remained  and  stood  charged  with,  and 
was  to  continue  and  remain  a  security  to  the  plaintiff  for^ 
the  said  sum  of  £1000  and  interest  thereon,  then  remain- 
ing unsatisfied  to  the  plaintiff. 

In  January,  1840,  a  fiat  in  bankruptcy  issued  against 
Robert  Jones,  under  which  he  was  declared  a  bankrupt, 
and  William  Jones  was  appointed  assignee  of  his  estate  and 
effects. 

In  1841,  the  plaintiff  recovered  the  mortgaged  premises 
by  ejectment,  and  in  1843,  she  filed  her  bill  of  foreclosure 
against  William  Jones,  the  bankrupt  Robert  Jones  being 
alleged  to  be  out  of  the  jurisdiction.  This  bill  was  after- 
wards  amended  by  inserting  a  statement  of  the  existence 
and  execution  of  the  lease  of  the  16th  May,  1837,  and  by 
making  R.  B.  Griffith  a  defendant. 

The  amended  bill  alleged,  that  R.  B.  Griffith,  in  respect 
of  his  interest  in  part  of  the  premises  under  the  indenture 
of  the  16th  May,  1837,  claimed  to  be  entitled  to  redeem 
the  premises  so  mortgaged  to  the  plaintiff;  and  that  Wil- 
liam Jones,  as  such  assignee  as  aforesaid,  claimed  to  be 
entitled  to  the  rent  of  £3  per  annum,  and  all  arrears  there- 
of. And  the  bill,  after  containing  the  usual  prayer  for  fore- 
closure against  both  defendants,  prayed,  that,  if  it  should 
be  more  for  the  benefit  of  the  plaintiff  that  the  premises 
should  be  sold,  then  that  they  might  be  sold,  and  the  pro- 
ceeds thereof  applied  according  to  the  power  of  sale  in  the 
mortgage  deed ;  and  that,  for  the  purposes  aforesaid,  the 
rights  of  all  parties  under  the  indenture  of  the  16th  May, 
1837,  might  be  declared ;  and  that,  if  it  should  be  declared 
that  the  rent  of  £3  per  annum  was  subject  to  the  mortgage, 
and  the  plaintiff  should  not  be  redeemed,  then  that  the  de- 


CASES   IN    CHANCERY.  251 

fendant  Griffith  might  be  decreed  to  account  to  the  plain-         1844. 
tiflF  for  the  arrears  of  the  said  rent.  ^^^^s 

The  defendant  W.  Jones^  by  his  answer  to  the  original  ^- 

w  ONES* 

bill,  alleged,  that  he  had  already  offered  to  disclaim,  and  he 
thereby  disclaimed,  all  interest  in  the  equity  of  redemption 
of  the  mortgaged  premises.  By  his  answer  to  the  amended 
bill,  he  alleged,  that  he  had,  for  the  first  time,  been  in- 
formed by  the  amended  bill  of  the  existence  of  the  indent- 
ure of  the  16th  May,  1837;  and,  although  he  had  never 
theretofore  claimed  any  interest  in  the  rent  of  £3  per  an- 
num, as  in  the  amended  bill  mentioned,  he  now  submitted, 
whether  or  not  that  rent  was  included  in  the  plaintifi^'s  se- 
curity ;  and  he  claimed,  as  such  assignee  as  in  the  bill  men- 
tioned, by  way  of  submission  to  the  judgment  of  the  Court, 
to  be  entitled  to  the  said  rent  for  the  residue  of  the  term 
created  by  the  said  indenture,  and  the  arrears  thereof,  or 
such  right  and  interest  therein  as  the  Court  should  be  of 
opinion  he  was  entitled  to  as  such  assignee. 

The  defendant  Griffith,  by  his  answer,  alleged,  that  he 
claimed  such  right  and  interest  in  the  premises  as,  un- 
der the  indenture  of  lease  which  had  been  made  to  him, 
dated  the  6th  May,  1837,  he  might  be  entitled  to;  but 
that,  beyond  that,  he  disclaimed  all  interest  in  the  subject- 
matter  of  the  suit ;  and  he  submitted,  whether,  in  respect 
of  such  lease  so  made  to  him,  he  was  a  necessary  party  to 
the  suit.  He  stated  his  willingness  to  pay  the  arrears  of 
rent  to  the  person  entitled  to  receive  the  same. 

Mr.  Russell  and  Mr.  Lemn,  for  the  plaintiff. — ^The  effect 
of  the  indenture  of  the  16th  May,  1837,  particularly  the 
last  clause  of  it,  is  to  preserve  whole  the  plaintiff's  mort- 
gage over  every  part  of  the  property.  But,  supposing  the 
Court  should  hold,  that  the  deed  does  not  so  operate,  the 
Proviso  at  the  end  of  it  must,  at  least,  have  the  effect  of 
preserving  the  plaintiff^s  right  and  remedy  as  to  the  rent 
of  £3  per  annum.    The  assignee  claiming  under  Robert 
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1844.  Jones  can  only  be  entitled  to  the  equity  of  redemption. 
The  rent  belongs  to  the  plaintiff^  in  substitution  for  the 
interest  which  she  gives  up  under  the  deed.  With  respect 
to  parties^  as  the  deed  was  capable  of  a  double  interpreta- 
tion^ and  Griffith  might  have  claimed  to  redeem^  he  was  a 
proper  party.  As  to  Jones^  there  can  be  no  doubt ;  and, 
although  he  disclaims  all  interest  in  the  equity  of  redemp- 
tion, he  claims  the  rent,  and  is  not  entitled  to  his  costs : 
Collins  V.  Shirley  (a). 

Mr.  Sandys,  for  the  defendant  W.  Jones. — ^This  defendant 
disclaims,  by  his  answer,  all  interest  in  the  equity  of  re- 
demption,  but  submits  the  question  of  rent  to  the  deci- 
sion of  the  Court.    Had  the  bill  been  simply  a  bill  of  fore- 
closure, as  it  ought  to  have  been,  there  could  have  been  no 
doubt  of  his  being  entitled  to  receive  his  costs  from  the 
plaintiff:  Thompson  v.  Kendal  {b).    As  it  is,  he  continues 
his  disclaimer,  but  submits   to  the  Court  the   question 
which  is  suggested  by  the  amended  bill.     That  question 
depends  on  the  construction  of  the  saving  clause  at  the  end 
of  the  indenture  of  May,  1837,  which,  it  is  submitted,  can- 
not be  in  derogation  of  all  that  precedes  it.  Notwithstand- 
ing the  extent  of  that  clause,  the  rent  must  be  taken  to  be 
exempt  from  the  mortgage,  and  the  defendant  is  entitled 
to  it.     Besides,  the  assignment  in  that  deed  is  in  consi 
deration  of  a  grant  or  rent-charge  to  Jones,  his  executor 
administrators,  and  assigns.    The   question,  therefore, 
wholly  at  law,  unless  there  be  anything  in  the  deed  to  co 
vert  Jones  into  a  trustee  for  the  plaintiff.     If  an  action 
brought  on  the  covenant  for  payment  of  rent,  it  must 
brought  by  Jones  or  his  assignees.     [The  Vice- Chancel 
— Could  Jones,  under  the  clause  of  re-entry  re-enter, 
possess,  and  retain  the  rents  for  his  own  use  ?] 

Mr.  Wiffram,  (with  whom  were  Mr.  Harwood  and 

(a)  1  Ru88.  &  M.  G38.  (//)  9  Sim.  397. 
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IVicr),  for  the  defendant  Oriffith^  contended^  that  he  was  1844. 
not  a  necessary  party  to  the  snitj  for  that  an  equitable  title 
to  money  secured  by  a  bond  or  covenant  was  not^  of  itself ^ 
sufficient  to  entitle  the  party  interested  to  sue  the  obligor 
or  covenantor  in  equity  for  payment  of  the  money :  Rose 
Y.  Clarke  {a).  And,  here,  the  defendant  Griffith  was  a  mere 
stakeholder,  ready  to  pay  the  arrears  of  rent  in  his  hands 
to  the  party  who  should  be  entitled.  He  was,  therefore, 
entitled  to  his  costs. 

Mr.  Russell,  in  reply. 

The  Yicb-Chancellor. — Upon  the  question  whether 
the  defendant  Griffith  was  to  hold  his  lease  or  assign- 
ment, subject  to  the  mortgage,  or  under  an  obligation  to 
pay  the  interest  of  the  mortgage  besides  his  rent  in  order 
to  be  entitled  to  retain  his  term,  I  have  no  doubt.  This 
must  be  answered  in  his  favour. 

It  is  possible  that  a  strictly  literal  construction  of  the 
danse  at  the  end  of  the  deed  of  May,  1837,  might  lead  to 
i different  result;  but  it  would  also  lead  to  the  result,  that 
the  execution  of  the  deed  by  Mrs.  Edwards  was  wholly 
unnecessary.  The  law,  as  laid  down  by  Sir  William  Black'- 
*^  and  Lord  Coke,  relative  to  repugnant  saving  clauses 
in  statutes,  applies,  I  apprehend,  also  to  other  instru- 
nients  (6).  It  is  not  necessary,  however,  in  this  case,  to 
retort  to  that  doctrine  or  to  the  rules  relating  to  condi- 
tions subsequent,  or  to  the  way  in  which  contradictory 
clauses  in  a  deed  are  to  be  treated.  To  give  literal  effect 
to  this  clause,  would  be  to  overthrow  the  entire  deed,  and 
^ould  be  an  irrational  construction  of  it. 

It  is  a  different  consideration,  whether  the  rent  of  £3 
P^  (omum,  for  sixty  years,  is  or  is  not  by  the  deed  given 
^  Bobert  Jones.    The  rent  is  to  be  paid  to  him,  his 

(ff)  1  Y.  &  C.  C.  C.  548.  (b)  1  Bla.  Comm.  80. 
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1844.^  executors^  administrators^  or  assigns^  daring  the  term; 
but  there  is  a  clause  at  the  end  of  the  deed  which  was  in- 
tended to  protect  Mrs.  Edwards's  interest^  and^  upon  a 
rational  construction^  I  think  that  it  cannot  be  considered 
as  giving  the  £3  a  year  to  Robert  Jones.  By  the  clause  in 
question,  nothing  is  to  defeat  the  estate  and  interest  of  the 
plaintiff  by  virtue  of  the  mortgage  deed,  as  far  as  the 
same  affects  the  leasehold  hereditaments  comprised  in  the 
original  indenture  of  demise.  The  whole  clause  is  very 
inaccurately  expressed;  but  when  I  compare  it  with  the 
recital,  which  mentions  only  an  intention  by  the  mort- 
gagor to  underlet,  to  which  underletting  the  mortgagee 
assents, — and  when  I  find  the  operative  words  of  the  deed 
referring  to  an  underlease,  and  not  to  an  assignment,  and, 
under  the  clause  of  re-entry,  a  declaration  that  Jones  is 
to  re-enter  and  hold  as  in  his  first  estate, — ^putting  all 
these  circumstances  together,  and  considering  the  impro- 
bability that  Mrs.  Edwards  should  have  meant  to  give 
away  all  benefit  of  the  mortgage  as  to  this  property,  it 
would  be  too  much  to  say  that  the  deed  in  question  ex- 
presses more  than  this,  that  the  mortgagor,  wishing  to  de- 
mise part  of  the  property,  had  obtained  the  concnrrence 
of  the  mortgagee,  so  as  to  render  the  instrument  good 
against  the  mortgagee,  as  a  demise  of  part  of  the  estate. 

With  regard  to  costs,  Griffith  was  not  a  proper  party, 
as  far  as  the  equity  of  redemption  was  concerned.  If  a 
proper  party  at  all,  he  was  so  only  with  respect  to  the  £i 
a  year.  Upon  the  whole,  I  think  that  he  is  entitled  to  his 
costs. 

As  to  the  assignee,  he  does  not  desire  to  redeem,  but 
he  has  claimed  an  interest  in  the  £S  per  annum ;  he  can- 
not receive  costs,  though  I  will  not  make  him  pay  costs. 

Declare,  that  the  defendant  R.  B.  Griffith  is  entitled  to  the  interest 
assigned  by  the  indenture  of  the  16th  May,  1837,  exempt  from  the 
plaintifTs  mortgage,  and  let  the  plaintiff  pay  him  his  costs  of  this  suit.. 
Let  the  defendant  Jones  execute  to  the  plaintiff  a  proper  asstgnment  oP 
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the  rent  of  £3  per  atmum  and  the  arrears  thereof,  and  of  the  benefit  of  1844. 

all  the  covenants  and  provisions  of  the  indenture  of  the  16th  May,  1837> 
and  of  all  rights  of  re-entry  therehy  given  to  the  bankrupt  Robert  Jones, 
and  which  now  are  or  may  become  vested  in  the  defendant  William 
Jones,  as  assignee  of  the  said  bankrupt ;  such  assignment  to  be  settled 
by  the  Master  if  the  parties  differ.  Let  the  rent  of  £3  per  annum  be- 
coming due  since  the  issuing  of  the  fiat  in  bankruptcy  be  paid  to  the 
plaintiff*.  And,  the  defendant  William  Jones  declining  by  his  counsel  to 
redeem  the  plaintiff,  let  him  be  absolutely  foreclosed.  Reserve  subse- 
quent costSy  (if  any).    Liberty  to  any  of  the  parties  to  apply. 


PiDGELT  v.  PiDOELY.  Junellth. 

JlSy  an  indenture  of  settlement  dated  the  10th  March.  Oenersi  bequest 

1707j  and  made  upon  the  marriage  of  John  Moor  Pidgely  wi£  a  reference 

md  Kebeeca  May,  it  was  agreed,  that  the  trustees  of  the  ^^r  whicTthe 

settlement  should  stand  possessed  of  a  sum  of  £1000  Bank  ^^^o'  ^f 

*  a  power  of  ap- 

Stock,  upon  trust,  from  and  after  the  death  of  Rebecca  pointment, 
May  and  John  Moor  Pidgely,  in  case  there  should  be  as  an  execution 
any  child  or  children   of  the  intended  marriage,  that  ^  |^^^'  ^ 
the  trustees  should  pay  and  apply  the  said  trust  monies,  ^^f  "•  ^7- 
ind  transfer  and  assign  the  several  security  and  securi- 
ties whereon  the  same  should  be  then  placed,  unto  and 
amongst  all  and  every  or  such  one  or  more  of  such  child  or 
children,  at  such  time  or  times,  in  such  shares  and  pro- 
portions, and  with  such  limitations  over  for  the  benefit  of 
some  or  one  of  the  same  children,  as  they  the  said  Rebecca 
^sy  and  John  Moor  Pidgely  should  jointly  in  manner 
therein  mentioned,  or  as  the  survivor  of  them  should  by 
d^  or  will,  to  be  executed  and  attested  as  therein  men- 
tioned, give,  direct,  or  appoint ;  and,  in  default  of  such  gift, 
^^'position,  direction,  or  appointment,  upon  trust  to  pay 
^c  same,  with  the  dividends,  interest,  produce,  and  in- 
^^'^•se  thereof,  or  to  assign  and  transfer  the  security  or 
Purities  on  which  the  same  should  be  then  placed,  unto 


256  CA8E8   IN   CHANCflRT. 

1844.         and  amongst  all  and  every  the  child  and  children  of  the 
PiooBLT      marriage,  if  more  than  one,  equally  to  be  divided  between 
^'  them,  share  and  share  alike,  and  if  but  one,  then  solely  to 

such  only  child,  to  be  paid  or  assigned  and  transferred  to 
such  child  or  children  respectively  on  his,  her,  or  their  at- 
taining the  age  of  twenty-one  years.  Power  was  given  to 
the  trustees,  with  the  consent  of  the  wife^  to  sell  out  any 
part  of  the  stock,  and  to  lend  it  to  the  husband  on  the 
security  of  his  bond. 

There  were  two  children  only  of  the  marriage  who  at- 
tained twenty-one,  namely,  the  plaintiff  Frederick  Pidgely, 
and  Emma  Moor,  afterwards  the  wife  of  William  Patch. 

The  Bank  Stock  was  sold  out,  and  lent  by  the  trustees 
to  the  husband  on  his  bond. 

By  a  deed-poll,  dated  in  January,  1827,  under  the  hands 
and  seals  of  John  Moor  Pidgely  and  Bebecca  his  wife, 
reciting  the  power  contained  in  the  settlement,  and  the 
number  of  children  of  the  marriage,  and  that  the  stock 
had  been  sold  out  and  lent  to  the  husband,  and  that  the 
husband  and  wife  were  desirous  of  appointing  one  moiety 
of  the  produce  of  the  stock,  and  also  one  moiety  of  all 
other  monies  over  which  they  had  any  power  of  appoint- 
ment under  the  settlement,  to  Emma  Moor  Pidgely :  It 
was  witnessed,  that,  in  pursuance  and  part  execution  of 
the  said  power  &c.,  they,  by  that  deed  &c.,  appointed  one 
full  moiety  of  the  produce  of  the  said  stock,  and  also  one 
full  moiety  of  and  in  all  other  monies  and  effects  vested  in 
the  trustees  of  the  settlement,  and  over  which  they  the 
said  J.  M.  Pidgely  and  Bebecca  his  wife  had  any  power  of 
appointment  under  the  same  indenture,  to  the  said  Emma 
Moor  Pidgely,  her  executors,  administrators,  and  assigns. 

John  Moor  Pidgely  survived  his  wife,  and  died  in  1840. 

By  his  will,  dated  the  18th  January,  1838,  John  Moor 
Pidgely,  after  making  various  devises  and  bequests,  as  to  all 
and  singular  the  residue  and  remainder  of  his  freehold, 
copyhold,  and  leasehold  messuages,  tenements,  lands,  aud 
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hereditaments,  wherever  situate  and  of  what  nature  soever,        1844. 
or  over  which  he  had  any  power  of  appointment  or  other 
testamentary  disposition,  with  the  appurtenances,  and  all 
his  estate  and  interest  therein,  and  as  to  all  his  monies 
and  secarities  for  money,  goods,  chattels,  rights,  credits, 
personal  and  testamentary  estate  and  effects,  or  over  which 
he  had  any  right  or  power  of  appointment  or  other  testa- 
mentary disposition,  except  certain  household  goods  and 
effects  thereinbefore  specificaUy  disposed  of,  gave,  devised, 
and   bequeathed,  directed,  limited,  and  appointed,   the 
same,  according  to  the  quality  of  the  estate,  unto  and  to 
the  use  of  certain  trustees  therein  named,  their  heirs,  exe- 
cutors, administrators,  and  assigns  respectively,  upon  trust, 
as  soon  as  conveniently  might  be  after  his  decease,  to  raise 
and  set  apart,  out  of  his  residuary,  real,  and  personal  estate 
and  effects,  the  sum  of  £3000,  (the  interest  thereof,  at  the 
rate  of  £^per  cent,  per  annum,  to  commence  from  the  day 
of  his  death,  and  continue  payable  until  the  said  £3000 
oould  be  invested  in  the  funds,  or  otherwise),  and  stand  pos* 
seised  of  the  said  sum  of  £3000,  and  the  securities  for  the 
nme,  upon  trust  to  pay  the  rents,  dividends,  and  annual  in- 
come thereof  respectivelyinto  the  proper  hands  of  his  daugh- 
ter for  her  life  for  her  separate  use,  and  without  power  of 
anticipation ;  and,  after  her  decease,  he  directed,  that  the 
nid  lom  of  £3000,  and  the  securities  thereof,  should  be 
upon  trust  for  her  two  daughters,  (naming  them),  equally 
at  tenants  in  common,  and  their  several  and  respective 
lieirs,  executors,  administrators,  and  assigns,  according  to 
the  nature  thereof;   and,  upon  further  trust,  that   his 
^nutees  should,  subject  to  his  debts,  funeral  expenses, 
cluirges  of  proving  his  will,  and  the  legacies  thereinbefore 
P^  stand  seised  and  possessed  of  the  residue  and  re- 
''■^ainder  of  his  real,  personal,  and  testamentary  estate  and 
^^Bcts,  upon  trust  to  pay  the  rents,  issues,  interest,  di- 
^cnds,  and  annual  income  thereof  unto  his  son  F.  J. 
^{ely  for  his  life,  and,  after  his  decease,  upon  trust  for 
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1844.        tbe  children  of  his  said  son,  equally  as  tenants  in  common^ 
^ij^^][][^      and  their  several  and  respective  heirs,  executors,  admini- 

P,»«.r.      Btrators,  and  aarigns. 

The  Master,  by  his  report  in  this  cause,  found,  that  the 
sum  of  3921/.  12s.  11(/.,  being  the  amount  secured  by 
the  testator's  bond,  given  by  him  to  the  trustees  for  the 
produce  of  the  £1000  Bank  Stock,  together  with  8S8L 
lis.  6d,  for  interest  thereon  firom  the  day  of  the  death 
of  the  testator,  was  subject  to  the  power  of  appointment 
contained  in  the  indenture  of  settlement  of  the  10th  of 
March,  1797.  And  he  found,  that  the  said  J.  M.  Pidgely, 
and  Rebecca  his  wife,  by  the  deed-poll  dated  the  29th 
of  January,  1827,  duly  executed  pursuant  to  the  power 
contained  in  the  said  indenture  of  settlement,  jointly  ap- 
pointed one  half  part  of  the  produce  of  the  said  £1000 
capital  stock  to  the  said  E.  M.  Patch,  then  E.  M.  Pidgely, 
her  executors,  administrators,  and  assigns,  absolutely.  And 
he  found,  that  the  will  of  J.  M.  Pidgely  operated  as  an 
appointment  of  the  remaining  half  part  of  the  said  produce 
of  the  said  sum  of  £1000  capital  stock  for  the  life  of  the 
plaintiff  only,  and  not  further  or  otherwise. 

The  cause  now  came  on  for  hearing  for  further  directions, 
and  the  question  was,  whether  the  will,  as  containing  a 
general  bequest,  operated  as  a  due  execution  of  tlie  power 
contained  in  the  settlement,  within  the  meaning  of  the  stat. 
1  Vict.  c.  26,  s.  27;  the  plaintiff  and  the  defendant  Mrs. 
Patch  electing  to  take  under  the  will  subject  to  that  ques- 
tion, and  also  admitting  at  the  bar,  that  tbe  testator  had 
no  other  power  than  that  contained  in  the  settlement. 

Mr.  Bussell  and  Mr.  Folletty  for  the  plaintiff. 

Mr.  WUbraham  and  Mr.  Moore,  for  the  executors  of 
J.  M.  Pidgely. 

Mr.  Trippy  for  the  defendant  Mrs.  Patch. — This  beqnest 
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was  not  intended  to  operate  as  an  execution  of  the  power.         1844. 
The  power  which  the  testator  had  was  only  a  limited 
power,  namely,  a  power  of  selection  amongst  his  children ; 
he  could  not  exercise  it  in  favour  of  issue  in  a  remoter  de- 
gree.    But  this  is  not  a  simple  case  of  a  party  exceeding 
his  power.     Here  there  is  a  whole  class  of  dispositions  so 
irreconcileable  with  the  power  which  is  said  to  have  been 
exercised,  that  it  would  be  violent  presumption  to  hold  that 
lie  intended  to  execute  it  by  this  will.     [The  Vice-Chan' 
cellor. — Did  he  not  intend  to  bequeath  the  personal  estate 
over  which  he  had  any  power  of  appointment  ?]    The  words 
ire, ''  all  my  monies  and  securities  for   money,    goods,'' 
be.,  shewing  that  he  intended  more  particularly  to  refer  to 
bis  aim  property.    If  so,  the  property  comprised  in  the 
power  cannot  pass  under  these  words :  Roach  v.  Haynes  (a), 
firadfy  V.  WeHcott  (6). 

The  Vice- Chancellor. — ^The  question  is  arguable;  but 
I  think  that  the  probable  intention  of  the  testator  was, 
that  the  settled  and  unsettled  property  should  go  together 
in  one  mass,  especially  as  he  had  settled  property  in  his 
ovn  hands,  secured  by  his  own  bond.  As  I  am  to  as- 
lome  that  this  was  his  only  power  of  appointment,  and 
this  the  only  property  over  which  he  had  a  power  of  ap- 
pointment, and  as  he  not  only  gives,  devises,  and  be- 
qneaths,  but  directs,  limits,  and  appoints^  it  is,  I  think, 
nght  to  ascribe  to  him  the  intention  of  executing  this 
power. 

All  the  parties,  except  the  trustees,  by  their  counsel,  waiving  any  re- 
^'^'^ce  back  to  the  Master  to  inquire  whether  there  was  any  other  power 
^  that  mentioned  in  the  report,  and  the  trustees,  by  their  counsel,  not 
iiking  for  any  inquiry,  Declare,  that  the  will  of  the  testator  operated  as 
^  appointment  of  the  remaining  one  half  part  of  the  produce  of  the 
""■^  of  £1000  Bank  Annuities  comprised  in  the  indenture  of  settlement 

(s)  8  Ves.  68a  {h)  13  Ves.  445. 


L. 
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*      V     -^       mat  Emiiu.  V .  Pacciu  aeeordxn^  to  t&or  rofcccm  iataaCi  under  tbe 

Ti^t^LT.       ^^  .  ,g^  ^  plafadff  and  tb*  ifefrn^Bic  Eoon  M.  Pilch,  liy  their  conn- 

Pu«u.r.       *^  dfctzB^  to  sikft  under  cbs  and  viZE,  Dcdwc,  Ant  waA  nmaaaaf 

•nchai/  part  if  sieh  praiKc  umkfedL  to  fheaevenl  Imte  and  fimit- 

of  di*  Hid  win. 


JnrlZO. 
IWcootBora 


ToKK  r.  Bmomr. 

iV  perwm,  who  wis  made  a  defendant  to  tUs  soit,  in  his 

character  <rf'tiiistee,  was  a  aidicitor.  At  the  hearing  of  the 

^**  canse  the Coort  adjudged, that  he  was  entitled  to  his  oott% 

Wf  or-  ^ 

to  he  and  the  Begistrar,  in  drawing  np  the  nunotes  of  the  de- 
cree, stated,  in  the  usual  form  in  relation  to  trustees,  thst 
such  costs  were  to  be  taxed  as  between  solidtor  and 
client. 

A  motion  was  now  made,  on  behalf  ot  the  plaintiff,  to 
Tarj  the  minutes,  so  as  to  giro  the  defendant,  on  the 
ground  of  his  being  a  solicitor,  such  costs,  charges^  and 
expenses  only  as  he  had  properly  paid  out  ci  pocket. 

Mr.  Russell,  in  support  of  the  motion,  cited  CoKas  ▼• 
Carey  (a).  New  y.  Jones  {b),  and  Moore  y.  Fmod  (c). 

Mr.  Simpkmsfm  and  Mr.  Wood,  contri. 

The  Yicb-Chancbixor. — I  am  of  opinion,  that,  where  a 
soUcitor,  who  is  a  trustee,  is  a  defendant  as  a  trustee,  and 
is  held  to  be  entitled  to  his  costs,  the  course  of  the  Court 
is  to  direct  those  costs  to  be  taxed  as  between  soUcitor 
and  client,  as  in  an  ordinary  case.  It  is  a  difierent  ques- 
tion, how  the  language  of  the  decree  is  to  be  ccnistmed 

(a)  2  Bea.  12&       (b)  9  Jarm.  Conv.  338.       (c)  3  M7L  &  Cr.  45. 
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by  the  taxing  officer.  To  say  that  the  decree  or  order  1844. 
ought  to  declare  that  the  party  is  entitled  to  no  costs^  ex- 
cept costs  out  of  pockety  is^  I  apprehend^  quite  new.  This 
case  is  not  like  those  cited,  which,  if  I  may  properly  ex- 
press any  opinion  upon  them,  seem  to  me  to  be  correct  as 
far  as  they  go. 


Currant  v.  Jaoo.  June  I2ih, 

IN  the  year  1815,  the  plaintiff  and  her  husband  William  A  person  in- 
Ciurrant,  since  deceased,  adopted  as  their  child  William  monies  in  a 
Corrant  Jago,  then  an  infant,  who  was  the  nephew  of  the  J^^  m^a'privatc 
plaintiff,  being  the  son  of  William  Jago  by  Mary  his  wife,  ^^^f  ^  ^e 

^       "         ^   "  name  of  his 

tke  plaintiff 's  sister.    W.  C.  Jago  was  accordingly  main-  wife's  nephew: 
tained  and  educated  by  William  Currant  and  the  plaintiff,  ^^  clrcnm^ 
and  resided  with  them  until  he  went  to  sea.  »*^^»  °/j£f 

case,  that  the 

On  the  23rd  March,  1824,  the  plaintiff  deposited  the  monies  were  in. 
nun  of  £&0  in  the  East  Eerrier  Savings-bank  at  Fal-  advandementof 
month,  in  the  name  of  W.  C.  Jago.     On  the  25th  May,  ^d°^on*the 
1825,  the  amount  standing  in  his  name  had  been  in-  deadiofthe 

°  nephew  mtes- 

creased,  by  additions  of  interest,  to  the  sum  of  52/.  6s,  Id.  tate  daring  his 
On  the  5th  July,  in  the  same  year,  the  plaintiff  drew  out  Ironies  so  in- 
of  the  bank  £2,  part  of  that  sum.     On  the  20th  Novem-  I'^^Z'^^l 
W,  1825,  the  account  had  been  further  increased,  by  ad-  to  his  admini- 

j. .  strator. 

uitions  of  interest,  to  the  sum  of  51/.  6s.  2^d.  On  the 
20tb  December  the  plaintiff  paid  the  further  sum  of  £30 
into  the  savings-bank,  and  by  such  last  payment,  and  by 
Editions  of  interest,  the  amount  had,  on  the  20th  No- 
^^ber,  1828,  increased  to  the  sum  of  91/.  Ss.  b^d. ;  on 
the20lh  May,  1835,  the  amount  had  increased,  by  the  ad- 
^^8  of  bonus  and  interest,  to  the  sum  of  114/.  8s.  6id.; 
on  the  20th  May,  1842,  to  the  sum  of  144/.  3^.  5^^^.  With 
^  exception  of  the  before-mentioned  sum  of  £2,  neither 
^dliam  Currant  nor  the  plaintiff  ever  drew  out  any  part 
▼OL,  I.  T  c.  c.  c. 
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IS44.        of  tbo  VMneT  so  striding  in  the  saTings-bank,  bat  from 

Cthilkxt      ^'''^  ^"^  ^^"^  ^^^  pliintiff  called  at  the  bank  for  the  por- 
^v*^  Mse  <a(  harins  the  accnmnbitions  of  interest  added  to  the 

pnnctpai. 

On  :2>e  ITth  IVcember,  1835,  the  pfadntiff  deposited  the 
$«n:  oc  j£SBC^  in  ifee:EOCxabIe  securities  in  the  Comidi  NaTal 
IU=.k.  in  :i<e  nazae  of  William  Cnrrant  Jago,  npon  the 
sec^inn-  oif  an  i:Lii»«it  and  deposit  note  oi  that  date, 
vi^f^Vj  t^  h&iZik.  tkirrr  daji  ^er  sight,  piomised  to  pay 
to  VriV:;Mt  CvTTKi:  Ja£vx  or  order,  the  snm  of  £S00,  for 
Tal*;siif  :KciemvL  uii  ia:»rac*  ai  the  rate  of  iESjMr  cen/.^er 
:£^  t^  OLY  «c  MKccuwe,  oo  the  whole  or  sndi 


i>r:^tSK  Juif.l:S^l.ihe  pttinstfreeeivBd  all  interest 
X3VfK  d;i»  iK^or.  awiWi  whh  the  priacqpal  sun  of 
jC^V  Uieett^  secticviL  uii  skf .  a:  the  aaaw  tone,  ddiitsed 
x^  tihr  3Mcr^ i3iak*mh£  io:  ^be  sobms  <f  '  hiUbm  Oamoit," 
^  XV^^xaot  Cterutc  Jw^*^  t:  uie  ^Ksk  ID  be  caMsdObd.  She, 
v«i  rbr  ^sMK  mr.  7iNr«i»9A£  I3if  Tcw^nl  SKM  of  £300,  st 
tW  OvcvnOL  Xsi«iiL  SsB^  3r  lae  si^  of  ber  bwAaod  and 
Vr:^$iK£.  i;iK*a  Uif  si^rc^  xc  sai;ci«' aicoe  of  tfe  bankybear> 
^TTiC  <afi^  UtfC  A&T^  vtMct-^^  ^3tf  Tmftoml  sHm  of  £S0O  vas 
irria«v  Tn^Kitf .  Uir^r  ^t^  nbar  sciiL.  ?»  WiUiani  Onmit 
s*7!^  :ihr  Timnfiif  «'^diii  OjcTcxfU.  ir  tcier^  uipAer  vith  in- 
rrrt^sc  la  ihf  rsfl:^  ^*  CS  w^  «":?<«:.  m-  obmh^  ns  befim. 

\>SL  rbr  It^  XTCu  t:$Q&^  ^ihf  Tuancif  ^  'tinsbrad  being 
>!^  Sfft.  j^..  Uf/q^  ^M  mnamiL  jc  Mr  ssAer,  Iba.  Ji^ 
?tvv^'T^£  Tvin:  :m  ntaiiu!7i>  ^av  irraismL  snd  imnqt  se- 
,mr^£  V  *:^  mcitr  a'  ^3if  i2!b£  ^sul  ISU.  Ibst  note^ 
^rf«ivr<w<  ty.  ^jif  nMHf»  ^^  ^Jtf  TOancif  mat  her  bnibo^ 
AT  rhr  «tmir  ittr^  iuu^'^ttn^  w  n  tm  sntfL  xd  be 
V  :i«r  :»anr  Tamr.  ?M  itruumsL  jam.  iff  £806  ws  wain  in 
^«ii«s3^  tr  ibr  ^"Wtm«a  Nri«al  3baiL  n  'aif  VBBe  of 

^Kf  :*ifei.  Vrfi,  :>5S?«  ^hjwjv  'air  imicmO  fgam  of 
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rant  Jago,  or  order,  together  with  interest  at  the  rate  of        1844. 
£3  per  cent,  per  atmumy  in  the  same  form  as  before. 

On  the  16th  April,  1835,  the  same  day  on  which  the 
last-mentioned  transaction  took  place,  William  Currant 
made  his  will,  and  thereby  gave,  devised,  and  bequeathed 
to  the  plaintiff  all  the  money,  security  for  money,  goods, 
chattels,  estate,  and  effects,  of  what  nature  or  kind  soever 
and  wheresoever  situate,  and  of  which  he  might  die  pos- 
sessed, for  her  sole  and  separate  use  for  ever,  and  thereby 
nominated  and  appointed  her  his  sole  executrix.     He  died 
on  the  19th  May  following. 

liVilliam  Currant  Jago  went  to  sea  in  the  lifetime  of  the 
testator.  He  never  returned,  but  died  at  sea,  some  time  in 
the  month  of  March,  1836,  intestate  and  an  infant. 

On  the  28th  June,  1836,  the  plaintiff  received  from  the 
then  partners  in  the  Cornish  Naval  Bank  one  year's  inter- 
est on  the  deposit  note  of  the  16th  April,  1835,  which  be- 
came due  on  the  16th  April,  1836 ;  but,  upon  hearing  of 
the  death  of  William  Currant  Jago,  the  bank  declined  to 
pay  any  further  interest  or  the  principal,  except  to  his  re- 
presentatives. 

Upon  the  death  of  William  Currant  Jago,  his  father,  the 
defendant  William  Jago,  who  had  obtained  letters  of  ad- 
ministration of  his  son's  effects,  claimed  to  be  entitled  to 
the  8am  of  144/.  Ss.  ^^d,  standing  in  the  East  Eerrier 
^^ngs-bank  in  the  name  of  William  Currant  Jago,  and 
*^  to  the  principal  sum  of  £300  invested  in  the  Cornish 
^aval  Bank  on  the  security  of  the  deposit  note  of  16th 
'^pril,  1835,  and  then  in  the  hands  of  the  bank,  together 
^th  all  interest  due  thereon. 

7he  bill,  which  was  filed  by  Mrs.  Currant  against  Wil- 
Kam  Jago,  the  trustees  of  the  East  Kerrier  Savings-bank, 
^^d  the  proprietors  of  the  Cornish  Naval  Bank,  alleged, 
^^lU  the  investments  were  made  with  the  sole  view  and  in- 
^ution  of  providing  for  William  Currant  Jago,  in  the  event 
^f  hiitwrviving  both  the  plaintiff  and  her  husband;  and  it 

t2 
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1844.  soaght  a  declaration,  that  the  sams  of  144/!.  Ss.  b^d.  and 
£300,  deposited  and  invested  under  the  circamBtancea  be- 
fore mentioned,  were  held  in  trust  for  her,  as  widow  and 
executrix  of  her  deceased  husband. 

■ 

The  cause  now  came  on  for  hearing. 

With  reference  to  the  payment  of  £2  to  the  plaintiff  out 
of  the  money  at  the  savings-bank,  it  was  stated  by  a  wit- 
ness named  Joseph  Earle,  a  clerk  of  the  bank,  in  his  exa- 
mination for  the  plaintiff,  that,  on  the  5th  July,  1826,  the 
plaintiff  came  to  the  bank  and  was  paid,  in  the  deponent's 
presence,  the  sum  of  £2,  being  a  year's  interest  on  the  de- 
posit of  £50 ;  that  the  plaintiff  brought  no  authority  from 
William  Currant  Jago  to  receive  the  interest,  but,  on  her 
stating  that  she  required  the  interest  for  the  use  of  the  boy, 
the  same  was  paid  to  her.  The  same  witness,  on  his  exa- 
mination for  the  defendants,  stated,  that  it  was  customary 
and  usual  for  the  savings-bank  to  require  the  person  in 
whose  name  the  money  was  converted  to  be  present  when 
the  interest,  or  any  part  of  the  principal,  was  paid  out  cS 
the  bank;  but  that,  on  the  occasion  of  the  plaintiff's  receiv- 
ing the  £2,  the  usual  course  had  not  been  pursued. 

Mr.  Russell  and  Mr.  Wefford,  for  the  plaintiff,  admitted 
that  the  plaintiff  and  her  late  husband  had  maintained  and 
educated  the  infant,  and  had  intended  to  provide  for  his 
advancement ;  but  they  contended,  that  the  presumption 
which  arises  in  favour  of  a  child,  in  the  case  of  a  purchase 
by  a  father  in  his  child's  name,  does  not  arise  where  the 
party  purchasing  is  only  in  loco  parentis.  In  such  case, 
the  question  of  advancement  or  no  advancement  is  a  ques- 
tion of  circumstances.  Here  the  money  in  the  Cornish 
Naval  Bank  had,  in  every  instance,  been  dealt  with  by 
the  plaintiff  and  her  husband  as  their  own.  The  indorse- 
ment of  the  original  note  in  William  Currant's  name 
shewed  that  he  did  not  intend  an  immediate  benefit  fbrr 
the  infant.    And,  with  respect  to  both  funds,  it  was  evi — 


CASES   IN    CHANCERY. 


265 


dent  (taking  all  the  circamstances  together)  that  the  bene- 
fit to  the  infant  was  only  intended  to  take  place  npon  his 
surviving  the  uncle  and  aunt.  They  cited  Loyd  y.  Read  {a) 
and  Murle98  y.  Franklin  (b). 


1844. 


Mr.  fFigram,  Mr.  James  Parker,  and  Mr.  Collins,  for  the 
•everal  defendants. 

In  the  course  of  the  argument^  Mr.  Wigram,  in  answer 
to  a  question  put  to  him  by  the  Court  upon  the  point  of 
presumption  in  cases  of  adopted  parentage^  mentioned 
Eirand  v.  Dancer  (c).     [The  Vice- Chancellor. —There  the 


(a)  1  P.  W.  607. 
(h)  1  Swanst.  13. 
(c)  2  Ch.  Ca.  26.    The  case  is 
tbs  itated :  — 

''The  grandfather  takes  honds 
in  the  name  of  his  grandchildren, 
being  infants,  the  father  being  dead. 
''CHANCELLoa. — ^Therc  is  a  dif- 
ference in  the  case  where  the  father 
■  dead  and  where  he  is  alive ;  for 
^hen  the  father  is  dead,  the  graud- 
^dren  are  in  the  immediate  care 
^  tiie  grandfather,  and  if  he  take 
^'Qodi  in  their  names,  or  make 
leases  to  them,  it  shall  not  be  judged 
^'^lat^  hat  provision  for  the  grand- 
child, unless  it  be  otherwise  de- 
^^ared  at  the  same  time  :  and  de- 
^*9td^  aceordingly,  on  that  rea- 

*^i  though  there  were  other  mat- 
ters." 

^t  appears,  from  these  remarks  of 
^  Chancellor,  that  the  mere  Upai 
'^'Hty  of  a  grandfather  to  provide 
**  the  grandchildren,  the  father 
*^*^  alire,  (for  tliat  he  is  in  such 
^**^  legally  liable  is  apparent  from 
^  Y.  Conusk,  2  B.  &  Ad.  498), 


will  not,  under  the  circumstances 
mentioned,  raise  a  presumption  in 
favour  of  the  grandchild .  But,  pro  - 
bably,  the  case  of  a  grandfather 
actually  in  loco  pareniitf  the  father 
being  alive,  was  not  there  contem- 
plated. In  sucli  case,  it  is  conceived 
that  the  presumption  would  arise 
for  the  grandchild.  The  cases  in 
which,  an  uncle  or  grandfather  be- 
ing t'fi  loco  parentis^  and  the  father 
alive,  the  Court  has  presumed 
against  double  portions,  seem  to  be 
analogous.  See  Powys  v.  Mansfield, 
3  Myl.  &  Cr.  359;  Pym  v.  Lockyer, 
5  Myl.  &  Cr.  29.  See,  also,  Roger$ 
V.  Soutten,  2  Keen,  598 ;  Stone  v. 
Carr,  2  Eitp.  1. 

It  may  here  be  remarked,  that 
the  relations  now  liable  by  statute 
to  provide  maintenance  are  the  fa- 
ther, grandfather,  mother,  grand- 
mother, and  (to  the  age  of  sixteen 
or  death  of  the  mother)  step-father. 
See  stats.  43  Elia.  c.  2;  59  Geo.  3, 
c.  12,  8.  26;  4  &  5  Will.  4,  c.  76, 
ss.  56  and  57.  The  latter  enact- 
ment overrules  Cooper  v.  Mort'm, 
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ISU.        fidher  was  dead.    Is  there  mn j  cMe  of  gnndfiiiherj  fi&ther, 
^^^^^^     wid  son,  the  father  aliTe  ?] 


V. 
Ja60. 


The  YiCB-CHAXCELLom. — Mr.  and  Mrs.  Currant,  being 
childless,  appear  to  hare  taken  npon  themselves  the  care 
of  the  infimt  son  of  Mrs.  Currant's  sister.  Althoogh  both 
the  parents  of  the  infant  were  alire,  the  finct  is  admitted 
that  Mr.  and  Mrs.  Currant  educated  and  maintained  the 
boy  as  their  own  son,  and  that  they  intended  to  provide 
for  his  advancement  in  life.  The  plaintiff's  counsel  pro- 
perly make  that  admission.  In  this  state  of  things,  Mrs. 
Currant,  who  seems  to  have  been  an  active  person,  (for 
her  husband  never  appears  in  the  transactions),  made 
firom  time  to  time  payments  into  a  savings-bank  in  the 
name  of  the  bov.  She  also  received  interest  on  the  de- 
posits ;  and  on  one  of  these  occasions,  as  stated  by  the 
witness  Earle,  she  came  to  the  bank  and  was  paid  the  sum 
of  £2,  for  a  year's  interest :  it  was  paid  to  her  upon  her 
stating  that  she  wanted  it  for  the  use  of  the  boy.  Now, 
if  I  am  to  look  at  this  act  at  all,  I  must  look  upon  it  as 
an  act  done  by  her  as  agent  for  her  husband.  The  case 
is  so  constructed  that  it  must  be  looked  upon  as  an  honest 
act.  We,  therefore,  find  her,  in  the  character  I  have 
stated,  dealing  with  the  fund  as  for  the  use  of  the  boy. 
She  then  makes  another  payment  to  the  same  account, 
and  calls  at  the  bank  from  time  to  time  as  the  interest 
accumulates,  to  have  it  added  to  the  principal,  and  no 
change  takes  place  in  the  form  of  the  investment.  Con- 
sidering the  statement  of  the  witness  already  mentioned,— 
considering  what  a  savings-bank  is, — considering  the  mode 
in  which  this  money  was  invested,  and  the  admitted  Acts 


4  East,  76.    That  the  doctrine  of  thorities  mentioned  in  Wood*i  Ci 

adoption,  according  to  the  Roman  Law,  b.  1,  c.  2,  and  Harris's  JvuLl. 

law,  has  never  been  encouraged  by  Inst.,  b.  1,  tit.  11. 
the  law  of  England,  see  the  au- 


i 
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idatiTe  to  the  connexion  between  Mr.  and  Mrs.  Currant 
and  the  boy,  there  can  be  no  doubt  that  this  was  intended 
to  be  the  money  of  the  boy,  was  vested  in  the  boy  by  a 
legal  title,  and  could  not  be  claimed  from  him, — that  is  to 
say,  was  a  gift  executed ;  and  that  if,  under  some  only  of 
the  circumstances,  a  presumption  might  have  arisen  in 
&vour  of  the  party  whose  money  it  originally  was,  the 
presumption  is  by  all  the  circumstances  taken  together 
met  and  displaced,  or  prevented  from  arising. 

If  I  am  satisfied  as  to  that  part  of  the  case,  it  is  not  an 
immaterial  ingredient  in  the  consideration  of  the  circum- 
stances relating  to  the  other  bank;  as  to  which,  it  ap- 
pears that  Mrs.  Currant,  with  the  consent,  as  I  must  take 
it,  of  her  husband,  carries  certain  negotiable  securities 
to  the  Cornish  Naval  Bank,  and  receives  in  exchange  for 
them  a  note  for  j£300  in  the  name  of  the  boy,  clearly 
vesting  a  legal  title  to  the  note  in  the  boy.     Some  time 
afterwards,  for  what  reason  does  not  appear  upon  the  evi- 
dence, she  takes  back  the  note,  with  the  name  of  the  boy 
^pon  it,  and  probably  also,  upon  the  evidence,  with  the 
luune  of  her  husband  written  upon  it,  and  exchanges  it  for 
&  note  payable  to  her  husband  and  herself,  or  their  order, 
^ow^  if  the  infant  ever  had  any  legal  title,  that  act  could 
not  displace  it.     Some  time  after  this,  the  husband  being 
^}  the  plaintiff's  sister  carries  back  the  note  to  the  bank, 
snd  replaces  it  by  another  note  in  the  name  of  the  infant, 
*<^rding  to  the  original  state  of  things.    It  is  suggested, 
^d  probably  with  truth,  that  this  was  done  at  the  re- 
Q^eat  of  the  plaintiff,  through  apprehensions  arising  from 
^c  husband's  illness ;  the  employment  of  the  sister  seems 
^  shew  a  probable  intention  in  favour  of  the  infant.     It 
^ould  be  erroneous  to  say  that  the  taking  of  this  new 
**^  in  the  name  of  the  infant  varied  the  legal  title,  be- 
^^*^  the  legal  title  was  never  displaced.     That  the  in- 
^^^^9X  was  received  by  the  plaintiff  and  her  husband  is 
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1844.  nothing ;  it  was  receiyed  during  the  infimt's  minority  by 
those  who  took  upon  themselves  the  office  and  duty  of 
parents. 

The  intention  of  the  uncle  and  aunt  to  maintain  and 
benefit  the  child  is  not  denied^  but  it  is  said  that  the  benefit 
was  contingent  upon  their  dying  in  the  infant's  lifetime. 
I  think  it  possible,  that,  if  their  attention  had  been  called 
to  the  subject,  the  gift  would  have  assumed  that  shape; 
but  the  circumstances  never  so  presented  themselves  to  the 
minds  of  the  parties,  and  accordingly  the  matter  was  not 
BO  arranged.  Looking  at  what  was  done  at  the  savings* 
bank, — ^looking  at  the  position  in  which  Mr.  and  Mrs.  Cur- 
rant had  placed  themselves  in  respect  to  the  infieuit,  and  ai 
the  other  circumstances  of  the  case, — I  am  of  opinion  thai 
the  presumption  in  favour  of  William  Currant  did  not  exist 
or  is  displaced,  that  there  was  not  a  trust  for  the  plaintiff*! 
husband,  that  the  money  was  intended  as  an  advancemen* 
for  the  infant,  and  that  the  condition  upon  which  it  ha 
been  suggested  to  have  been  given  is  not  established  b; 
the  evidence.  I  think  that  there  is  sufficient  evidence  ti 
shew  that  the  legal  title  and  the  equitable  title  to  th 
fund  are  the  same. 

Declare,  that  the  defendant  William  Jago,  as  administrator  of  l 
son,  is  entitled  to  the  fund,  and  let  the  trustees  pay  it  over  to  him.  X« 
the  trustees  of  hoth  classes  receive  their  costs  out  of  the  fund.  The 
tiff  neither  to  receive  nor  to  pay  costs. 
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1844. 

Martin  v.  Glover.  June2Ut. 

James  turtle,  by  his  wUl,  dated  the  22nd  December,  Testator  be- 
1840,  gave  £1000  £3  10*.  per  Cent.  Reduced  Annuities  to  ?°;^,Sj'l,f*'' 
his  executors,  upon  trust  to  pay  the  dividends  to  his  the  ^^^^  'J*^^  ^ 
testator's  wife,  Hannah  E.  D.  Turtle,  she  applying  the  same  daughter  for 
towards  the  maintenance  of  his  granddaughter  Mary  Ann  the 'residue  of 
Cleveland,  the  daughter  of  his  daughter  Mary,  then  the  ^^^o'^wi 
wife  of  James  S.  Martin,  by  her  former  husband,  until  she  ''i'®-  .^^  ^^en» 

.  ''  after  giving 

Bhomd  attain  twenty-one,  and  then  to  the  granddaughter  certain  benefits 

for  her  life,  and  after  her  decease  to  her  children  when  and  grand?  ^ 

tkey  should  attain  twenty-one,  with  cross  remainders  be-  ^y**^!^"' 

twecn  them.    The  will  then  contained  the  following  be-  t*te,  directed, 

qaest: — ^"And  all  my  household  furniture,  plate,  linen,  both  of  them, 

china,  and  household  effects,  and  all  other  the  rest  and  re-  daughter  and 

ridue  of  my  personal  estate,  of  what  nature  or  kind  soever  ^''ff  j^^**^* 

»nd  wheresoever,  I  give  and  bequeath  the  same  unto  my  out  leaving 

.^  .  -I  TT  1    -n   -rx  m       i     ••  Children  to  at- 

wife  the  said  Hannah  E.  D.  Turtle.  tain  twenty. 

The  testator  then,  after  devising  certain  freehold  estates,  ^ds'of  the 
gave  the  residue  of  his  real  estates  to  his  wife  for  life,  then  *^c  of  the  real 

estate,  together 

^Q  certain  events  to  his  granddaughter  Mary  Ann  Cleve-  with  the  said 
land  for  life,  with  remainder  to  her  children  at  twenty-one,  should  go  U)' 
and  in  other  events  to  his  daughter  Mary  Martin  for  life,  JJ'ho  woSd'have 
^ith  remainder  to  her  children  other  than  Mary  Ann  *>?«»  entitled  to 
Cleveland,  at  twenty-one.    The  will  then  proceeded  as  fol-  estate  under  the 
bw8 :—"  And  in  case  both  of  them,  my  said  daughter  and  ^^tow  in"' 

case  he  had 

died  intestate: 
'T^^fdf  that  the  right  of  the  widow  to  the  j^lOOO  ttock  under  the  residuary  clause  was 
^^*^stcd  bj  the  subsequent  clause,  although  she  was  herself  one  of  the  persons  who,  by  yirtue 
^that  clause,  and  in  the  event  therein  mentioned,  was  to  share  the  xlOOO  stock ;  but  held 
^>  tiiat,  until  the  event  happened  on  which  the  gift  was  devested,  she  was  entitled  to  all  the 
«^dendi. 

^^OQstniction  of  the  word  **  other ''  contained  in  a  residuary  bequest  of  **  all  other  the  rest 
*^  i^eadue  "  of  the  testator's  personal  estate. 

jj^^oeit  of  j^lOOO  stock  in  a  certain  event  *'  to  the  person  or  persons  who  would,  under  the 
T^^te  of  Distribution  of  Intestates'  Effects,  have  been  entitled  to  my  personal  estate  in  case 
j!|^  not  disposed  of  the  same  by  will/'  The  description  of  the  legatees  is  not  one  of  persons, 
^t  of  interest,  and  therefore  their  shares  will  not  be  equal,  but  according  to  the  statute. 
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1844.  granddaughter^  shall  die  withoat  leaTing  anj  chfld  or  child- 
ren who  shall  live  to  attain  the  said  age  of  twenty-one 
years,  then  I  do  hereby  direct  and  dedare,  that  all  my 
said  residuary  real  estate  shall  be  sold  by  my  said  tmstees, 
and  that  the  proceeds  of  snch  sale,  tc^ether  with  the  said 
snm  of  jEIOOO  stock  hereinbefore  bequeathed,  shall  be  hdd 
and  applied  by  my  said  trustees,  in  trust  for  the  person  or 
persons  who  would,  under  the  Statute  for  the  Distribution 
of  Intestates'  Effects,  have  been  entitled  to  my  personal 
estate  in  case  I  had  not  disposed  of  the  same  by  wilL'^ 

The  testator  died  in  August,  1843,  leaving  his  widow 
and  daughter,  the  only  persons  who  would  have  been  en- 
titled to  his  personal  estate  under  the  Statute  of  Distribu- 
tions, in  case  he  had  died  intestate. 

Mary  Aan  CleTcland  died  in  the  following  December, 
the  dividends  up  to  her  decease  having  been  paid  to  the 
widow.  The  testator's  daughter  had  another  child,  namely, 
William  Martin,  an  infant.  The  bill  was  filed  by  the 
daughter  and  her  husband,  for  the  purpose  of  obtaining  a 
declaration  as  to  the  rights  of  the  parties. 

Mr.  Anderdon  and  Mr.  Miller^  for  the  plaintiffs,  contended, 
that  the  j£1000  stock  was  not  included  in  the  residuary 
gift  to  the  widow ;  the  meaning  of  the  testator  being,  that 
his  wife  should  have  all  his  household  furniture,  &c,  and 
all  other  his  personal  estate,  except  the  JElOOO  stock.  And 
this  construction  was  borne  out  by  the  subsequent  be- 
quest of  the  stock  in  the  event  of  the  daughter  and  grand- 
daughter dying  without  leaving  children  to  attain  twenty- 
one  ;  from  which  it  appeared  clear  that  the  testator  could 
not  have  intended  to  include  it  in  the  prior  bequest  of  the 
residue.  Then,  inasmuch  as  the  intermediate  dividends 
until  the  happening  of  the  event  on  which  the  legacy  was 
to  take  effect  were  undisposed  of,  they  must  accumulate 
and  go  with  the  capital  when  the  event  occurred.  Th( 
next  of  kin  who  would  be  then  entitled  to  the  benefit  o: 
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distribution  would  be  the  present  next  of  kin^  namely^  the         1844. 
plaintiff  Mrs.  Martin  and  the  widow.  Martin 


Mr.  Austen,  for  the  infant^  submitted^  that  the  next  of 
kin  to  take  would  be  those  who  might  answer  that  de- 
scription upon  the  happening  of  the  contingency.     [The 
Vke-Chancellor. — What,  then,  becomes  of  the  words  ''in 
case  I  had  not  disposed  of  the  same  by  will "  ?] 

Mr.  Shapter,  (with  whom  was  Mr.  Warren),  for  the 
widow,  being  called  upon  by  the  Vtce-Chancellor  to  state 
what  he  claimed,  said,  that  he  claimed  the  whole  residue, 
subject  to  its  being  devested  in  case  Mrs.  Martin  should 
die  without  leaving  any  child  who  should  attain  twenty- 
one  ;  but,  as  one-third  would  be  devested  in  favour  of  her- 
selfj  the  effect  would  be,  that  she  would  be  entitled  imme- 
diately to  one-third  of  the  capital,  and  the  income  of  the 
lemaining  two-thirds  until  events  should  decide  to  whom 
the  capital  would  belong.  [He  was  then  stopped  by  the 
Court.] 

The  Vice- Chancellor. — I  cannot  accede  to  the  argu- 

inent,  that,  if  the  will  had  stopped  at  the  words  "  and 

*U  other  the  rest  and  residue  of  my  personal  estate,  of 

▼hat  nature  or  kind  soever  and  wheresoever,  I  give  and 

^ueath  the  same  unto  my  wife,  the  said  Hannah  E.  D. 

Turtle,''  the  widow  woald  not  have  been  entitled  to  the 

^^i  in  question.    The  word  "  other,''  as  used  by  this  tes- 

^tor,  does  not  restrict  the  ordinary  effect  of  the  gift  as  a 

sift  of  residue.    The  testator,  after  enumerating  several 

'^(^jects,  as  household  furniture,  &c.,  goes  on  and  be- 

Q^eaths  all  other  the  rest  and  residue  of  his  personal  estate. 

'^  ^lU  of  opinion,  that  these  words,  standing  alone,  would 

'^▼e  constituted  the  widow  complete  residuary  legatee, 

^d*  therefore,  complete  legatee  of  every  interest  in  the 

^^k  which  had  not  been  disposed  of. 


V. 

GLOvsm. 
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1844.  Bat  the  testator,  or  the  person  who  had  to  prqpare 

this  wiU,  in  a  snbseqaent  part  of  it,  proceeds  to  deal  with 
the  property  in  a  manner  that  hardlj  coincides  with 
what  has  gone  before.  Still  the  language  dT  the  wiHj 
whether  the  result  of  caprice  or  not,  must  be  abided  bjj 
according  to  the  ordinary  rules  of  interpretation ;  and  thi 
effect  here  is,  to  take  away  from  the  residoaiy  legatee  a 
certain  proportion  of  her  legacy  upon  the  happening  of  an 
erent  within  the  limits  allowed  by  law.  The  testator  has 
in  effect  said,  ''  Though  I  have  given  this  snm  to  my  wife 
absolutely,  yet,  if  my  daughter  and  granddaughter  die 
without  leaving  children  to  attain  twenty-one,  I  will  take 
it  away  from  my  wife  and  gire  it  to  those  persons  who 
would  have  taken  my  personal  estate  at  my  decease  had  I 
died  intestate,  of  whom  my  wife  may  be  one."  The  tes- 
tator had  a  right  to  say  so,  and  he  has  said  so.  This, 
stock,  however,  is  in  fact  a  perpetual  annuity,  and  the 
dividends  must  be  received  by  the  person  to  whom  it  it 
given  till  the  contingency  happens.  Until  that  period, 
therefore,  the  widow  will  take  the  whole  dividends.  With 
respect  to  the  capital,  the  persons  to  take  are  those  who 
would  have  been  entitled,  under  the  Statute  of  Distribu- 
tions, to  the  testator's  effects,  in  case  he  had  died  intestate; 
the  persons  so  entitled  are  the  widow  and  daughter.  Tbqr 
cannot,  I  think,  take  equally,  because  the  description  in 
the  will  is  one  not  of  persons  merely,  but  of  interest  also. 
I  will,  however,  hear  this  question  ai^ed,  if  desirecL 
[Counsel  declined  to  argue  the  point.]     Then — 

It  being  admitted  that  Mary  Ann  Cleveland  died  an  infimt  withou 
having  been  married,  and  that  the  testator's  only  next  of  kin  at  his  diemtl 
was  Mrs.  Martin,  Declare  the  widow  absolutely  entitled  to  one-thirA  d 
the  stock,  and  let  the  dividends  on  the  other  two-thirds  be  paid  to  lier 
during  the  life  of  her  daughter,  or  until  further  order.    Liberty  to  apply. 
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1844. 

Anonymous.  June  25tli. 

Upon  the  motion  of  Mr.  Elmsley  for  an  absolute  order  Foreclosure 

of  foreclosure,  it  appeared  that  the  mortgagor  had  been  absolute  ai- 

ordered  to  pay  the  mortgage  money  at  the  Rolls  Chapel,  mortewnw  d 

between  the  hours  of  eleven  and  twelve  in  the  forenoon,  but  »<>*  attend  at 

11  ij  "111  .t  ^^^  ^"'  ™0" 

that  the  mortgagee  had  not  attended  there  until  twenty  mentof  the 

minutes  after  eleven,  and  then  waited  an  hour,  during  fo™paym^t^ 

which  time  the  mortgagor  had  not  appeared. — The  Court  ^^  mortgage 

made  the  order  as  prayed. 


Woodcock  v.  Monckton.  June  25th, 

IN  1885,  a  marriage  was  solemnized  in  Bengal,  between  Upon  the  con- 
the  defendant  Edward   Henry  Cradock  Monckton  and  post-nuptial 
Caroline  Rosa  Woodcock,  a  daughter  of  the  plaintiff,  who  ^1^^^]"" 
lad  then  attained  her  age  of  twenty-one  years.     At  the  *^*  *«  cove- 

^  ,  .  *f  f  nanta  entered 

time  of  the  mamage,  Caroline  Rosa  Woodcock  was  abso-  into  by  one 
htely  entitled,  under  the  will  of  her  grandfather,  to  the  Eintog^B^on 
•nmof  £1500  cash,  then  in  the  hands  of  the  plaintiff  in  ^^™  only  upon 

'  *^  the  condition 

England.    No  settlement  was  made  previous  to  the  mar-  of  the  other 

.  party  being 

"*6®'  bound  by  ccr- 

Upon  the  plaintiff  being  apprized  of  the  marriage,  he  ^anS  ki^tiic 
^^  desirous  that  a  settlement  should  be  executed:  and,  iMtr^ment; 

and  that,  as  the 

•^cordingly,  some  time  in  October,  1836,  he  proposed  to  latter  party  was 
^be  defendant  Edward  Monckton,  the  uncle  of  Edward  gation to m' 
H.  C.  Monckton,  that  the  before-mentioned  sum  of  £1500  !!*^,^/!?"'™" 

'  mentf  and  re- 

mould be  settled  on  his  daughter  and  her  children ;  but  *«««d  to  do  so, 

At      .  the  former 

^t  her  husband  should  have  the  interest  daring  the  joint  party  was  not 
'^  of  himself  and  his  wife,  and  during  the  remainder  of  iM'trumwit  in 
W»own  life  if  he  should  survive  her,  and  that,  in  the  event  ^^^^J*  «*-    ^ 

-  ^  '  ^  '  though  he  had 

^  her  having  no  children,  the  principal  should  be  at  her  executed  it,  and 

"^posal  by  her  will.    The  plaintiff,  at  the  same  time,  pro-  coTenuits  con- 

^»^  that  he,  the  plaintiff,  should  covenant  to  give  or  ^fjj'^e 

'^^eath  the  sum  of  £5500  for  the  benefit  of  his  daughter  ^^^  <>^*« 
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1844.        and  her  children^  and^  in  the  event  of  her  death  without  chil- 
_^    "^    ^      dren,  to  give  or  bequeath  half  of  that  sum  to  the  husband. 
V*  He  also  further  proposed  that  the  husband  should  covenant 

that  he  would^  as  his  circumstances  should  from  time  to  time 
permit^  settle  upon  his  wife  and  the  children  of  the  marriage 
an  equivalent  sum  of  £7000;  and  that  he  should  also  cove- 
nant^ that^  in  the  event  of  his  coming  into  possession  of  the 
Somerford  estate,  in  Staffordshire,  he  would,  under  the 
provisions  of  his  paternal  grandfather's  will,  charge  that 
estate  with  the  payment  to  his  wife  for  her  life  of  a  jointure 
of  £600  per  annum. 

These  proposals  were  acceded  to  by  the  defendant  Ed- 
ward Monckton,  though  not,  as  it  appeared,  with  the  pri- 
vity of  his  nephew ;  and  it  was  agreed  between  him  and 
the  plaintiff,  that  they  should  form  the  basis  of  a  settle- 
ment, to  be  prepared  under  the  advice  of  their  respective 
solicitors. 

Before  the    settlement  was  prepared,  Edward   Henry 
Cradock  Monckton  transmitted  to  England  a  paper,  dated 
June  7th,  1836,  signed  by  himself  and  his  wife,  and  ad- 
dressed to  Messrs.  Fletcher,  Alexander,  &  Co.,  which,  after 
referring  to  a  power  of  attorney  given  to  that  firm,  in  rela« 
tion  to  the  £1500  belonging  to  his  wife,  proceeded  in 
these  terms  : — "  I  shall  feel  obliged  by  your  placing  the 
same,  both  principal  and  interest,  under  the  joint  charge 
and  control  of  my  uncle  Mr.  Edmund  Monckton  and  the 
Rev.  Charles  Woodcock,  Mrs.  Monckton's  brother,  the 
above  gentlemen  to  be  joint  trustees  of  the  whole  amount 
for  Mrs.  Monckton  and  her  children,  (should  she  have  any), 
and  to  see  that  on  my  death  she  and  her  child  or  children, 
conjointly  receive  the  interest ;  and  the  principal,  on  he^ 
decease,  (with  the  accumulated  interest),  shall  be  duly  ap^— 
portioned  to  her  children,  as,  according  to  the  judgment  (►il 
the  above  trustees,  the  necessities  of  those  children  shaM.  1 
demand  at  the  time  of  their  coming  of  age.     This  mui^li 
as  regards  the  capital :  the  interest  will,  after  the  decease 
of  Mrs.  Monckton,  be  also  left  to  the  discretion  of  tlie 
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trastees  as  to  whether  it  shall  be  left  to  accumulate  during         1844. 
the  minority  of  the  children^  or  whether  it  shall  be  spent     woodcock 
according  to  their  exigencies :  but  in  case  of  Mrs.  Monck-    ,      ^' 

.  MONCKTON. 

ton's  decease  without  issue,  I  being  the  survivor,  the  capi- 
tal, with  accumulated  interest,  to  revert  to  me  :  in  the  case 
of  her  being  the  survivor  without  issue,  on  her  death  the 
capital,  with  any  interest  that  may  have  accumulated,  to 
go  to  her  eldest  brother/' 

In  pursuance  of  the  directions  contained  in  this  paper, 
the  sum  of  J61500  therein  mentioned  was,  on  the  21st  of 
Pebruary,  1837,  invested  in  the  purchase  of  £1657  Consols, 
in  the  names  of  Edmund  Monckton  and  Charles  Woodcock 
the  younger. 

A  few  days  after  this  investment  was  made,  the  settle- 
ment which  had  been  agreed  upon  between  the  plaintiff 
and  the  defendant  Edward  Monckton,  and  the  draft  of 
which  had  been  previously  approved  by  their  respective 
soficitors,  was  duly  executed  by  them,  with  a  view  to  its 
heing  sent  out  to  India  to  be  executed  by  Edward  Henry 
Cradock  Monckton  and  his  wife. 

The  settlement  purported  to  bear  date  the  24th  of  Feb- 
niaiy,  1837,  and  to  be  made  between  Edward  Henry  Cra- 
dock Monckton  and  Caroline  Rosa  his  wife  of  the  first  part, 
the  plaintiff  of  the  second  part,  and  the  defendants  Charles 
Woodcock  the  younger  and  Edward  Monckton  of  the 
third  part.  After  reciting  the  marriage,  and  that  there 
had  been  no  previous  settlement,  and  after  reciting  the 
^le  of  the  wife  to  the  £1657  Consols,  and  reciting  that 
plaintiff^  being  desirous  of  making  a  settled  provision  for 
the  said  Caroline  Rosa  Monckton  and  her  said  husband, 
tnd  the  issue  of  their  marriage,  had  agreed  to  enter  into 
^^  defeazible  covenants  thereinafter  on  his  part  contained, 
'<^  the  payment  to  the  said  Charles  Woodcock  the  younger 
^d  Edward  Monckton  of  the  sum  of  £5500  sterling,  with 
'^^erest  thereon  as  thereinafter  mentioned,  upon  the  trusts 
hereinafter  declared  of  the  same,  in  consideratum  of  the 
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1844.        settlement  intended  to  be  thereby  effected  by  the  mid  Edward 
^^^^^^j^    H.  C,  Monckton  of  the  mm  of  £1657  Consols,  and  of  the 
V-  covenants  thereinafter  entered  into  by  the  said  Edward  H.  C. 

Monckton :  It  was  witnessed^  that^  in  pursuance  of  the  said 
agreement^  and  in  consideration  of  the  premises,  the  plain- 
tiff^ with  the  privity  and  consent  of  the  said  Edward  EL 
C.  Monckton  and  Caroline  Rosa  his  wife,  did,  for  himself, 
his  heirs,  executors,  and  administrators,  covenant  with  the 
said  Charles  Woodcock  the  younger  and  Edward  Monck- 
ton, their  executors,  administrators,  and  assigns,  that  the 
pkintiff,  in  his  Ufetime,  or  his  executors  or  administrators, 
within  six  calendar  months  next  after  his  decease,  would 
well  and  truly  pay  or  cause  to  be  paid  to  the  said  Charles 
Woodcock  the  younger  and  Edward  Monckton,  their  ex- 
ecutors, administrators,  or  assigns,  the  sum  of  iE6500  of 
lawful  British  money,  with  interest  for  the  same  as  therein 
mentioned  from  the  day  of  his  decease,  to  be  applied  by 
them  upon  the  trusts  thereinafter  declared  concerning  the 
same.  It  was  then  declared  that  the  trustees  should  stand 
possessed  of  the  £1657  Consols,  and  of  the  £5500  when 
received,  upon  trust,  to  pay  the  dividends  to  the  husband 
and  wife  for  their  lives ;  and  after  the  death  of  the  survivor 
of  them,  in  trust,  as  to  the  capital,  for  the  children  of  the 
marriage,  as  the  parents  or  the  survivor  of  them  should 
appoint,  and  in  default  of  appointment,  in  trust  for  all  the 
children  equally,  the  shares  of  sons  to  be  vested  at  twenly- 
one,  those  of  daughters  to  be  vested  at  that  age,  or  mar> 
riage  under  that  age  with  consent;  and  in  case  there 
should  be  only  one  such  child,  who  being  a  son  should  at- 
tain that  age,  or  being  a  daughter  should  attain  that  age, 
or  be  married  with  consent  as  before  mentioned,  in  trust 
for  such  one  child  absolutely :  provided,  that,  in  case  thers 
should  be  no  such  child,  and  Edward  H.  C*  Monckton 
should  survive  his  wife,  then,  as  to  the  £1657  Consols,  in 
trust  for  him  absolutely,  and,  as  to  the  £5500,  in  trust  for 
the  appointees,  &c.  of  his  wife;  with  a  further  proviso, 
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that,  if  the  wife  should  die  without  such  issue  as  before        1844. 
mentioned  in  the  lifetime  both  of  her  husband  and  the     -^!    "^     ' 

Woodcock 

plaintiff,  the  plaintiff's  covenant  as  to  the  £5500  should     ^,    v. 
cease ;  but  that  his  executors  should  pay  to  the  husband 
an  annuity  of  J6100  for  his  life.    The  indenture  then  pur- 
ported to  contain  covenants  on  the  part  of  the  husband  to 
settle  the  property  of  the  wife  accruing  during  the  cover- 
tore,  and  also  a  sum  of  £7000,  to  be  raised  from  time  to 
time  by  the  husband,  by  means  of  instalments  suited  to 
Iiii  means,  upon  the  same  trusts  as  were  thereinbefore  de- 
daied concerning  the  J61657  Consols;  and  also  to  charge 
the  Somerford  estate,  when  he  should  come  into  possession 
of  it,  with  a  jointure  of  JS600  a  year  for  his  wife. 

Soon  after  the  execution  of  this  settlement  by  the  plain- 
tiff and  the  defendant  Edward  Monckton,  it  was  sent  to  In- 
dia for  the  execution  of  Edward  H.  C.  Monckton  and  his 
wife.  Before  its  arrival,  however,  in  that  country,  Caroline 
Soaa  Monckton  died,  leaving  an  infant  child  Bosa  Monck- 
ton. 

Edward  H.  C.  Monckton  received  the  settlement,  but  re- 
fuaed  to  adopt  its  provisions  and  returned  it  unexecuted. 

The  bill,  which  was  filed  against  Edward  H.  C.  Monck- 
ton, Edward  Monckton,  Charles  Woodcock  the  younger, 
ud  the  infant  Bosa  Monckton,  charged  that  the  execution 
l>7  the  plaintiff  and  the  defendant  Edward  Monckton  of 
the  indenture  of  the  24th  February,  1837,  was  not  absolute, 
l>ut  conditional,  and  not  intended  to  render  that  indenture 
operative  or  binding  upon  the  plaintiff  or  any  other  party 
^l^ereto,  unless  and  except  in  the  event  of  Edward  H.  C. 
Monckton  and  his  wife  conforming  thereto,  and  executing 
^  lame.  The  bill  also  charged,  that  the  indenture  was 
^V^  and  sealed  by  the  plaintiff  as  an  escrow  only.  It 
t^l^  a  declaration,  that  the  indenture  was  inoperative 
uid  Toid,  and  that  it  might  be  dehvered  up  to  the  plaintiff 
^  be  csnoelled. 

^  defendant  Edward  Monckton,  by  his  answer,  sub- 
^^^ '.  u  c.  c.  c. 
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1844.  mitted^  that  the  infant  defendant  Rosa  Monckton  had  an 
Woodcock  interest  under  the  covenant  of  the  plaintiff  contained  in 
^,     ^'  the  indenture,  and  that  such  interest  did  not  depend  upon 

Monckton. 

the  fact  of  the  indenture  being  executed  by  Edward  H.  C. 
Monckton.  He  denied  the  allegation  in  the  bill,  that  his 
execution  of  the  indenture  was  only  conditional,  and  in- 
tended to  render  the  deed  operative  and  binding  on  the 
plaintiff  only  in  the  event  in  the  bill  mentioned.  He  al- 
leged, that  it  was  not  contemplated  by  him,  nor,  as  he  be- 
lieved, by  the  plaintiff  or  any  person  concerned  in  the  pre- 
paration of  the  deed,  that  the  plaintiff's  covenant  therein 
should  be  conditional ;  and  he  denied,  to  the  best  of  his 
belief,  that  the  plaintiff's  execution  of  the  deed  was  condi- 
tional. 

The  cause  now  came  on  for  hearing,  and,  in  support  of 
the  plaintiff's  case,  the  evidence  of  his  solicitor  was  read. 
In  the  course  of  his  evidence,  the  deponent  stated  that  the 
deed  was,  as  he  considered,  delivered  by  the  plaintiff  as  an 
escrow. 

Mr.  Koe  and  Mr.  Parry,  for  the  plaintiff,  contended^ 
that,  by  the  terms  of  the  settlement,  the  plaintiff  was  nofe 
to  be  bound  unless  the  husband  was  bound. 

Mr.  Wigram  and  Mr.  Kenyan,  for  the  defendant  Edward 
Monckton. 

Mr.  Paion  for  the  defendant  Charles  Woodcock  the 
younger. 

Mr.  SwansiomnA  Mr.  Craiff,  for  the  infant  defendant.— 
The  plaintiff  most  distinctly  executed  the  settlement  He 
may  have  done  so  in  confidence  that  the  husband  would 
also  execute  it;  but  that  does  not  relieve  him  of  his  obli- 
gation. [The  Vtce'Chancellor. — ^It  may  be  generally  true, 
that,  in  ante-nuptial  settlements,  failure  in  the  perform- 
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ance  of  covenants  by  one  party  does  not  exempt  the  other         1844. 
party.    Was  the  husband  bound  to  execute  this  settle-     woodcock 
inent?]     Supposing  the  husband  not  bound/ it  is  still  a    ,,    ^' 
question,  whether  the  plaintiff  is  entitled  to  the  intervention 
of  this  Court.    If  he  has  taken  upon  himself  an  obligation 
for  the  benefit  of  an  infant,  upon  what  principle  can  he 
be  relieved,  in  this  Court,  against  the  consequences  of 
his  own  act?    He  contends,  that  he  is  not  to  be  bound  by 
tbe  covenants  which  he  has  entered  into,  unless  the  hus- 
band executes  the  deed.    But,  if  that  question  arises  on 
be  &ce  of  the  deed,  it  is  not  a  question  for  the  considera- 
tion of  this  Court,  bnt  of  a  court  of  law :  Simpson  v.  Lord 
Howdm  (a).    If,  on  the  other  hand,  it  does  not  so  arise,  he 
nnst  give  in  evidence  circumstances  rendering  it  proper 
for  tbis  Court  to  interfere.    Now,  he  proposes,  by  the  evi- 
dence of  one  witness,  to  shew  that  the  deed  was  delivered 
M  an  escrow.     The  witness,  however,  only  says  that  he 
considered  it  to  be  so  delivered.    The  probability,  there- 
fare,  is,  that  it  was  delivered  in  the  ordinary  manner,  which, 
in  the  case  of  an  escrow,  is  insufficient :  Shep.  Touch.  58. 

The  Vice-chancellor. — ^The  questions  to  be  decided 
ve,  whether,  in  equity,  the  plaintiff  Mr.  Woodcock  is  or  is 
Qot  bound  by  this  deed,  and  whether  the  Court  ought  to  in- 
tafere  to  make  a  declaration  on  the  subject,  or  leave  him 
^der  this  species  of  cloud,  which,  seeing  that  he  certainly 
cannot  be  sued  upon  the  covenant  during  his  lifetime, 
vonld,  unless  removed,  remain  hanging  over  him  during 
the  whole  of  that  period.  Under  the  circumstances  of  this 
<^i  I  think  that  it  would  be  monstrous  to  say,  that  he 
*bonld  be  left  in  such  a  situation. 

It  is  recited  in  the  deed,  that  the  plaintiff  had  agreed 
te  enter  into  the  covenants  thereinafter  contained  on  his 
P^  m  coniideraium  of  the  settlement  intended  to  be 

(a)  3  Myl.  h  Cr.  97. 
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tberebr  effected  br  Edward  H.  C.  Monckton  of  the  smn  o< 
jEl^7  Conscds,  and  of  tlie  cotenants  thereinafter  enterec 
into  br  the  said  Edward  H.  C.  Monekton.  One  ct  thesi 
oofenants  is  far  the  pwrment,  br  Edward  H.  C.  Monckton 
in  a  specified  manaer,  of  the  som  of  jETOOO.  I  am  o 
opinion  that  the  intaotion  to  be  odlected  is,  that  Mr 
TToodcoA  was  not  to  be  boond  nnleas  Mr.  Edward  H.  C 
Mondton  shonld  do,  or  beeome  bound  to  do,  that  wUd 
is  mentkned  in  the  deed  as  to  be  done  on  his  part  It 
b  not  contended,  and  eoold  not  be,  that  Edward  H.  C 
Monckton  was  bound  to  cxecnte  ttoM  instnmmt  or  bonne 
branTanahgonicontfact  or  engagement.  Hehadari|^ 
to  reject  the  whole.  He  has  itjulad  it  It  is  not  TicmaMUj 
to  sar,  and  I  do  not  aar,  Aether,  as  to  Mr.  Woodooc^  tin 
instrassent  wasadeedoranescrow.  It  is  not  neeessaiy  ti 
decide,  and  I  do  not  decide,  Aether  an  action  eonld  a 
ODoId  not  be  maintained  i^on  it,  after  his  deaths  againsl 
hk  dxcaten.  However  these  two  qnealions  ooght  to  bi 
answered,  I  am  of  Ofsason  that  it  is  the  dntj  of  ^is  Coori 
to  dedare,  th«i  Mr.  Edward  H.  C.  Monckton,  hafing  hd 
the  li^t^  and  ejietciMed  the  r^ht,  to  reject  this  anraage- 
ment,  Mr.  Woodoock  is  not  bonnd  br  it. 
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1844. 


Hammond  v.  Maule.  ^^^^  25M, 

John  BBADBUBNE,  by  his  will,  dated  the  18th  May,  Bequest  of 

1809,  bequeathed  as  follows : — ''  I  give  and  bequeath  to  the  ^poQ  ^^^^g^^  '^ 

Be?.  Henry  Hammond  the  sum  of  £1000,  to  be  paid  to  outkTcSS^ii 

lum,  his  executors  or  administrators,  within  nine  calendar  f^^  pay  the 

interest  and  di- 

months  next  after  my  decease,  upon  the  trusts  following ;  yidends  to  B. 
(that  is  to  say),  upon  trust,  to  lay  out  and  invest  the  said  immediatdy 
wm  of  J61000  immediately,  as  the  same  shall  come  to  his  ^^^  ^^^  **•■ 

•^  cease,  upon 

kands,  in  the  purchase  of  £8  per  Cent.  Consolidated  Bank  trust,  that  the 

said  stock 

Annoities,  or  £8  per  Cent.  Reduced  Bank  Annuities,  ac-  should  be  trans- 
wrdiag  to  which  of  the  said  funds  shall  be  then  open  for  ^"J^tS  c.f  in 
the  transfer  of  stock ;  and  upon  further  trust,  to  pay  the  «*»«  »^c  should 

then  have  at— 

mtereat  or  dividends  of  the  stock  purchased  with  the  said  uined  her  age 

nmof  £1000,  as  the  same  interest  and  dividends  shall  yeus^^her 

become  due  and  payable,  to  my  late  servant  Sarah  Gyett,  **T^Jff  v 

fcr  her  natural  life,  for  her  own  use  and  benefit ;  and  im-  in  case  the  said 

mediately  after  the  decease  of  the  said  Sarah  Oyett,  upon  have  attained 

tnwt,  and  I  will  and  direct,  that  the  said  stock  or  fund  I'^LIJf  5. 

'  '  twentj-one 

parchased  with  the  said  sum  of  £1000  as  aforesaid  shall  years  at  the  de. 

cease  of  her  said 

be  transferred  and  paid  to  her  daughter  Sarah  Oyett,  in  mother,  then 
enc  she  shall  then  have  attained  her  age  of  twenty-one  p^^i^pp^ 
yean,  for  her  own  absolute  use  and  benefit:  but  in  case  the sdd interest 

'  and  dividends,  as 

Nie  said  Sarah  Oyett  shall  not  have  attained  her  age  of  the  same  should 

^ty-one  years  at  the  decease  of  her  said  mother,  then  payable,  for  the 

«pon  trust,  to  pay  to  or  apply  the  said  interest  and  divi-  ^*5"^"*^^jf 

de&da,  as  the  same  shall  become  due  and  payable,  for  the  ^«  ^^  c.  un- 
til she  should 
i)i^*intenance  and  support  of  the  said  Sarah  Oyett  until  attain  such  age 

•be  shall  attain  such  age  of  twenty-one  years,  and  upon  yearsfand  u^ 

ber  attainment  thereof,  upon  trust,  to  transfer  the  said  ^"e^^thcrwf^ 

upon  trust,  to 
transfer  the 

f?*^  itock  or  fund  to  the  said  C,  for  her  use  and  benefit.    B.  and  C.  snrriyed  the  testator. 

rl^^'^ards  C.  died  in  the  lifetime  of  B.  without  haying  attained  the  age  of  twenty-oneyean:— ^ 

^*^»  that  C.  took  a  Tested  interest  in  the  jf  1000. 


stock  or  fioii  to  the  wad  Sank  Gyett,  for  her  own  lae 
sod  beneixxL'^  T!te  teicscor  then  directed^  that  all  the  rest, 
lesifiBe.  ami  nnannfrr  id  hb  peramal  estate  and  effcctiy 
not  rfiifTHnhrfae  5y  haa  bequeathed  or  di^oaed  o^  ahoold 
he  pofli  00  ami  drviiei  iBBongrt  an  his  8QB%  in  equal  aharei 


The  tEsfiaoar  fied  dkoRir  after  the  date  of  hia  wiD,  lesr- 
BB^  tibf  mtstSisir  Saeab  Gyctt  and  her  danghter  sorming 
hczn.  Saeafc.  Gyggg  Ae  yi^ri  waa  iHrgitimate,  and  died 
an  FaAnc  n  dhe  ^xcaBt  of  her  Bother^  whereopoQ  letten 
«f  nioBzaoBCsttaaa  isf  ker  cfiBCCa  were  taken  out  on  bdialf 
«fd&eCraw^  BeSaee  the  Aettk  of  Saiah  GreCt  the  dder, 
tkie  jiiLJUMC  3£I  vaa  &bL  aai  the  question  in  the  cause 

wiiECaur  ttt  ^engnsat  to  Saiah  Gjcit  the  joonger 
3UDeiQttaEi5  ac  ^bt  iekk  of  the  testator,  in  whidi 

tie  Crw^  wmj£  lake;  or  whether  it  was  eontingent 
asKa  ber  wa^.ijjg  ber  anccber.  aai  attajnina 
ioL  wiikk  €Bse  Ar  iand  w«nU  &&  into  the  residoe. 


Mr.  Oi^Hr  aEDfi  Mr^floaMaL  iortke  pfaintiff. 

Mr.  WTifnm  au  lEr.  Ss^tilhe,  lor  saaae  of  the  raidiian^ 
l<n£)Ms. — I^  £6ft  tc^  Sank  Gjc&x  the  rovnger  is  com.— 
tuneic  «jr  ir  i^  ORiebiiB  t»  uamfct,  aai  ia  in  itself  ^ 
&{S3iiA  irift :  i^  ^iecvr-  Aaubiu  is  not  ivstod,  hvt  oock=- 
tai|ffL4  <m  Af  iegasgf  liaiuiungTinentT-one,  Hie  testatc^a 
luis  &^iwM  of  i^  ic^vr  la  tmo  events  onlj,  namel^^j 
t^  k^acseie  sgauim^  ravaar-one  in  lur  aaother'a  fifetiia^^ 
or  kcr  ssrrxrici^  ker  mK^ier  snd  Acn  attaining  twent^^- 
<aie;  )nfi  lie  kaf^  n^  immnod  ibr  i^  case  whidi  has  hmip- 

limsnMk  It  was^  essKOiTaal  u»  T^  i^fOang  of  this  legacy^  (kMmt 
tbr  Baiurbutr  sibmic  snrrm  hariDcSiar  and  attain  twenty- 
<aic.    TV  ^iTfkCCMiii  iar  psrmeni  of  interest  bj  way^  oT 
nujiir^traumcr  /mV  wnnlc  ntc  be  wrifirifgit  to  Test  it :  BaU- 
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Jirrd  v.  Kebbett  (a),  Pulsford  Y.Hunter  (A),  Taylor  v.  Bacon  (c),        1844. 
Watson  V.  Hayes  (d),  Butcher  y.  Leach  {e).    [The  Vice'Chan'     hImmond 
cettor. — Can  a  decision  in  your  favour  be  consistent  with  «• 

Maulb. 

Hanson  v.  Graham  (/)  ?]     Here^  the  words  used  with  re- 

ference  to  the  party's  attaining  twenty-one  are  'Mn  case/' 

vliich  more  strongly  import  a  condition  than  the  word 

"  when/'  which  was  the  word  used  in  Hanson  y.  Graham. 

In  that   case,  also,  the  interest  was  to   be  applied  for 

the  benefit  of  the  grandchildren  imtil  they  should  attain 

twenty-one,  "  and  for  no  other  use,  intent,  and  purpose 

wliatsoeyer."    The  interest  was  not  merely  to  be  applied 

for  maintenance;  and  Sir  TViUiam  Grant,  in  his  judgment, 

notices  that  circumstance*     Upon  that  point  Pulsford  v. 

Bmter  is  strictly  applicable. 

Mr.  Spence  and  Mr.  Wood,  for  others  of  the  residuary 
legatees,  observed,  that  the  gift  in  Hanson  v.  Graham  was 
immediate,  and  not,  as  here,  in  reversion ;  and  that  here 
it  was  only  a  contingent  reversionary  interest.  [Hie 
^ice-Chimcellor. — Suppose  that  the  daughter  had  attained 
twenty-one  and  then  died  in  the  mother's  lifetime,  to 
^hom  would  the  legacy  have  belonged  ?] 

Mr.  T^viss  and  Mr.  Wray,  for  the  Crown,  were  stopped 
h^  the  Court. 

The  Vice-chancellor. — In  this  case  it  has  been,  in 
^rm,  contended,  but  scarcely,  I  think,  argued,  that  the 
^^ath  of  the  tenant  for  life,  living  the  other  legatee,  was  es- 
^^utial  to  vest  the  gift  to  her.  I  am  of  opinion,  that  clearly 
^^  was  not.    The  mere  circumstance  of  the  gift  of  a  legacy 

(a)  3  Vet.  363.    See  3  Y.  &  C.  (d)  5  Myl.  &  Cr.  125, 

,  n.  (a).  (e)  5  Beav.  392. 

{h)  3  Bro.  C.  C.  416.  </)  6  Ves.  23». 
(e)  a  Sim.  100. 
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1844.        being  postponed^  in  point  of  enjoyment,  for  the  benefit  of 

Hammond     ^  tenant  for  life^  of  course,  does  not  affect  tbe  vesting ;  as, 

«•  if  there  be  a  trust  to  pay  the  dividends  of  a  fhnd  to  A. 

for  life,  and  after  A/s  death,  to  pay  the  fund  to  B. :  in  such 

a  case,  B/s  legacy  is  not  contingent.     The  ei^joyment 

merely,  and  not  the  vesting,  is  postponed. 

Then,  if  survivorship  was  not  essential  to  vest  the  gif^ 
the  question  is,  whether  the  words  are  such  as  to  postpone 
the  vesting  until  the  majority  of  the  daughter.  I  am  of 
opinion  that  the  testator  has  used  words,  the  construction 
of  which  has  been  settled  by  a  long  course  of  decisions 
from  which  it  is  impossible,  if  it  could  be  expedient,  to 
depart. 

Where  a  legacy  is  given  in  terms  importing  a  gift  at  a 
future  time,  but  the  whole  fruit  and  produce  of  the  legacy 
is,  in  the  meantime,  given  to  the  legatee,  it  is  generally 
the  rule  not  to  hold  those  words  to  be  conditional  whidi, 
standing  alone,  would  be  conditional.  That,  I  apprehend, 
has  been  much  too  long  settled  to  be  disturbed.  In  this 
case  the  testator  in  effect  gives  the  interest  of  a  fund  to 
the  mother  for  life,  and  directs,  that,  after  her  death,  the 
interest  shall  be  paid  for  the  daughter's  use  until  her  mik 
jority,  when  the  principal  shall  be  paid  to  her.  This  legaa- 
vested  in  the  daughter  certainly. 
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1844. 
CONDUITT  V.   SOANE.  June  27th, 

Sir  JOHN  SOANE,  by  his  will,  dated  the  llth  May,  Practices  to 
1883,  (amongst  other  things),  directed  that  his  gold  medal,  gi^^Qg  security 
received  of  the  Royal  Academy  as  a  prize  for  the  best  archi-  ^""^  hdr-ioomi. 
tectund  design,  and  his  diamond  ring,  which  was  a  present 
from  the  Emperor  of  Russia,  and  his  gold  ring  with  the 
hair  of  Napoleon  Buonaparte,  and  his  plate,  should  be  con- 
tinued and  kept  as  heir-looms  in  his  family,  so  far  as  the 
roles  of  law  would  allow;  and  for  that  purpose,  that  his 
grandson  John  Soane  should  have  the  use  thereof  during 
his  life,  and  after  his  decease,  that  the  same  should  be  de- 
firered  over  to  such  one  of  his  sons  who  should  first  attain 
the  age  of  twenty-one  years. 

The  testator  afterwards  made  several  codicils  to  his  will; 
by  the  second  of  which,  dated  the  22nd  August,  1836,  he 
directed  that  his  plate,  which  was  then  at  the  museum,  (ex- 
^  certain  specified  articles),  should  be  retained  until  his 
pandson  John  Soane  should  reach  his  age  of  twenty-five 
T^ars,  and  then,  that  the  said  plate  should  be  delivered  to 
''un^  if  living,  and  preserved  and  continued  in  the  nature 
of  heir-looms. 
The  testator  died  on  the  20th  January,  1837. 
By  an  order  dated  the  6th  July,  1842,  made  by  Knight 
•fi^'ikre,  V.-C,  on  the  hearing  of  the  cause  for  further  direc- 
^ons,  it  was  ordered  that  an  inventory  should  be  taken 
^f  the  several  specific  things  mentioned  in  the  testator's 
^^iU,  and  thereby  directed  to  go  as  heir-looms.    And  it  was 
^i^ered,  that  two  parts  should  be  made  thereof,  and  should 
^  signed  by  the  said  John  Soane,  when  he  should  attain 
^^  age  of  twenty-one  years ;  and  that  one  part  thereof 
^oold  be  kept  by  the  said  John  Soane,  and  the  other 
I^^^  deposited  with  the  Master  for  the  benefit  of  the  per- 
^^tis  interested  therein.     And  it  was  ordered,  that  the 
S^ld  medal,  diamond  ring,  and  gold  ring,  part  of  such  heir- 
^^Hnns,  should  be  delivered  to  the  said  John  Soane  on  his 
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1844.        attaining  his  majority;  and  that  the  remainder  of  such 
CoNDuirr     heir-looms  should  be  delivered  to  the  said  John  Soane  on 
^'  his  attaining  the  age  of  twenty-five  years,  for  his  use  dur- 

ing his  life,  the  said  John  Soane  first  entering  into  such  se» 
cwrityfor  the  said  heir-looms  as  the  said  Master  should  ap- 
prove. 

The  point  as  to  giving  security  for  the  heir-looms  was 
not  brought  under  the  attention  of  the  Court  or  adverted 
to  by  any  of  the  counsel  in  the  cause  when  the  order  was 
made ;  and  John  Soane,  the  grandson  of  the  testator,  hav- 
ing attained  his  age  of  twenty-one  years,  presented  his  pe- 
tition of  re-hearing  in  1844,  to  have  the  cause  re-heard  as 
to  that  part  of  the  order  on  further  directions  dated  the 
6th  July,  1842,  whereby  he  was  directed  or  required,  be- 
fore the  delivery  to  him  of  the  heir-looms,  to  enter  into  such 
security  for  the  same  as  the  Master  should  approve. 
The  cause,  accordingly,  now  came  on  for  re-hearing. 

Mr.  Teed  and  Mr.  Messiier,  for  John  Soane,  the  grandson, 
said,  that  the  practice  as  to  a  tenant  for  life  giving  security 
for  heir-looms  was  settled  by  the  case  of  Foley  v.  iSicr- 
nell  (a) ;  and  that  all  that  the  Court  now  required  from 
the  tenant  for  life  (unless  where  danger  was  apprehended) 
was  an  inventory,  and  an  undertaking  to  take  proper  care 
of  the  heir-looms. 

Mr.  Simpkinson  and  Mr.  WiUcock  appeared  for  other 
parties. 

The  Vice-chancellor  was  of  opinion  that  the  present 
practice  was  as  stated  at  the  bar  and  as  settled  by  the  case 
referred  to,  and  that  there  ought  to  be  danger  in  order  to 
justify  the  requisition  of  security.  His  Honor  accordingly- 
directed  the  order  of  the  6th  July,  184i2,  to  be  varied  by^ 
a  direction  that  the  heir-looms  should  be  delivered  to  Johx^ 

(a)  1  Bro.  C.  C.  279. 
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Soane,  on  his  signing  an  inventory  and  an  undertaking  to         1844. 

take  proper  care  of  them.     The  deposit  to  be  returned^  ^    "^     ' 
2nd,  under  the  circumstances  of  the  case^  the  costs  of  all  «• 

parties  to  be  paid  out  of  the  testator's  estate. 


HoRLocK  V.  Smith. 
HoRLOCK  V.  Priestly. 
Priestly  v.  Horlock. 

Yarde  v.  Burforb. 

Yarde  v.  Priestly. 

Thomas  v.  Priestly. 

BuRFORD  V.  Thomas.  June  26th  ^ 

Thomas  v.  Priestly.  27/A. 

J)Y  the  decree  made  on  the  hearing  of  the  second  and  Circamstancet 
third  mentioned  suits,  dated  the  7th  of  December,  1827,  Tmolr^^in 
it  was,  amongst  other  things,  declared,  that  Jane  Priestly,  po«»««»i^was 
^dow,  the  defendant  in  the  second,  and  plaintiff  in  the  from  having  the 
third  of  the  said  suits,  was  the  first  incumbrancer  upon  count  taken' 
the  estate  in  question  in  the  said  causes,  for  what  was  due  resu."™"*^ 
to  her  for  principal  and  interest  in  respect  of  her  morteaffe      ^  ■"!?  ^^^ 

'    ..  ^,  .  waa  in  Court  at 

in  the  pleadings  mentioned.    And  it  was  referred  to  the  the  time  the 
Master,  to  take  an  account  of  what  was  due  in  respect  of  such  ^21^^— 
principal  and  interest,  and  to  tax  her  costs  of  the  said  suits,  ^^l^^^"" 
^^d  it  was  ordered,  that  the  sum  of  145/.  2*.  Id.  cash  in  the  to  go  in  dia- 

W  charge  of  the 

,  placed  to  the  credit  of  the  cause  ''  Horlock  v.  Priestly,''  mortgagee'a  in- 

•hotJd  be  paid  to  the  said  Jane  Priestly,  in  part  satisfac-  thaTtim'e!  *^ 
"Oil  of  what  was  due  to  her  for  principal  and  interest,  and  .  ^t»«5^v«i 

ft  .  .  °7  *"*  receiver 

*^t  the  receiver,  appointed  in  the  causes,  of  the  rents  and  beforethemoit- 
P^fits  of  the  estate  in  question,  should  be  discharged,  and  aeaaion,  but  not 

paid  to  her  till 
afterwards,  aa* 
^^2"«a,  under  the  drcumitancea  of  the  case,  (but  not  decided),  to  go  in  discharge  of  the  interest 

^^to  the  mortgagee  at  the  time  of  taking  possession. 
l^^^ient  which  £d  not  appear  to  have  been  received  by  the  receiver  before  the  mortgagee  took 
P^^%easioD — Held,  under  the  circumstances  of  the  case,  not  to  go  in  discharge  of  the  intereat 
^^  to  the  nortgageo  at  the  time  of  taking  poiieaaion. 
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1844.  should  pass  his  accounts  before  the  Master,  and  pay  the 
balance  which  should  be  reported  due  from  him  to  the  said 
J.  Priestly  in  further  part  satisfaction  of  what  should  be 
found  due  to  her  for  principal  and  interest;  and  upon  pay- 
ment by  the  said  receiver  of  his  said  balance  to  the  said 
J.  Priestly,  he  was  to  be  at  liberty  to  apply  to  this  Court 
to  have  his  recognizance  vacated. 

By  a  report  of  the  30th  of  August,  1830,  made  in  pur- 
suance of  this  decree,  the  Master  certified  that  he  had  pro- 
ceeded to  take  an  account  of  the  receipts  and  payments  of 
the  receiver  from  Lady-day  1827,  to  which  day  he  had  passed 
his  former  account,  to  Lady-day  1830;  and  he  found,  that 
the  receiver  had,  during  that  time,  received  out  of  the  rents 
and  profits  of  the  estate  several  sums,  which,  including  the 
sum  of  269/.  lis.  4(/.,  the  balance  of  his  said  former  ac- 
count, amounted  in  the  whole  to  the  sum  of  663/.  Ss,  4J. ; 
and  he  found,  that  the  receiver  had  thereout  paid,  for  va- 
rious outgoings,  several  sums  of  money,  which,  including 
his  salary  and  the  costs  of  passing  his  said  account,  and 
also  including  the  said  sum  of  269/.  lis,  4ad,,  (the  balance 
of  the  said  former  account  paid  by  him  to  the  said  Jane 
Priestly,  the  plaintiff  in  the  third-mentioned  cause,  pur- 
suant to  an  order  for  that  purpose),  amounted  in  the  whole 
to  the  sum  of  365/.  14s8.  lid.,  which  last-mentioned  sum. 
being  deducted  from  the  said  sum  of  663/.  Ss.  Ad.,  thero 
remained  in  the  hands  of  the  receiver,  on  the  balance  oi 
his  said  account  to  Lady-day  1830,  the  sum  of  297/.  18f.  hd^i 
which  account  being  duly  vouched,  he  the  Ma^iter  haJ 
allowed,  and  had  caused  the  same  to  be  entered  in  twc 
books,  one  whereof,  signed  by  him,  was  for  the  said  re- 
ceiver, and  one  remained  in  his,  the  Master's,  custody 
which  said  balance  or  sum  of  297/.  IZs.  6d,  was  to^  paifl 
by  the  said  receiver  to  the  said  Jane  Priestly,  in  furthea 
part  satisfaction  of  what  should  be  found  due  to  her  fc: 
principal  and  interest,  according  to  the  directions  of  tks 
said  decree. 

By  an  order  of  the  30th  of  November,  1880,  the 
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nizance  of  the  receiver  and  his  sureties  was  ordered  to  be        1844. 
Yacated. 

By  the  decree  made  on  the  hearing  of  the  sixth  above- 
mentioned  caose,  dated  the  16th  December,  1837,  it  was 
(Nrdered,  that  the  orders  and  decrees  made  in  the  first  three 
causes,  dated  the  7th  March,  1820,  and  the  7th  December, 
1827,  and  the  several  accounts  and  inquiries  thereby  di- 
rected, should  be  carried  on  and  prosecuted  between  the 
parties  to  the  sixth  suit  in  like  manner  as  thereby  directed 
between  the  parties  to  the  previous  suits ;  and  it  was  re- 
ferred to  the  Master,  to  take  an  account  of  the  rents,  issues, 
and  profits  of  the  mortgaged  premises  received  by  the  said 
Jane  Priestly,  or  which  might  have  been  received  without 
Her  wilful  default,  or  by  any  person  or  persons  by  her  order 
or  f(Hr  her  use,  since  she  entered  into  possession.   And  the 
Matter  was  also  to  inquire  when  the  said  Jane  Priestly 
took  possession  of  the  premises,  and  what  was  owing  to 
W  when  she  so  entered  into  possession  on  account  of 
principal  money  and  interest. 

The  Master,  by  his  general  report  made  in  all  the  causes, 
dated  the  23rd  May,  1844,  (amongst  other  things),  found, 
tbat,  by  a  surrender  dated  the  Ist  of  May,  1790,  Thomas 
Bennett  and  Elizabeth  his  wife  executed  a  conditional  sur- 
lier of  the  premises  in  question,  which  were  holden  of 
^  manor  of  Weedonbeck,  in  the  county  of  Northampton, 
to  the  use  of  the  said  Jane  Priestly  (by  her  then  name  of 
^ane  Hutton)  and  her  heirs,  for  securing  the  re-payment  of 
^lOOO  and  interest,  at  4/,  10s.  per  cent.,  on  the  Ist  day  of 
^^ovember  then  next.    That  the  mortgaged  premises  were, 
^  the  year  1809,  sold  (subject  to  the  mortgage)  to  Thomas 
^iKiith,  one  of  the  defendants  in  the  first-mentioned  cause, 
^lao  continued  the  payment  of  the  interest  due  on  the 
f^^ottgage  up  to  the  1st  August,  1818,  after  which  time,  the 
^^terest  having  got  into  arrear,  Mrs.  Priestly,  for  the  pur* 
Po%e  of  proceeding  by  ejectment  to  recover  the  premises, 
applied  to  be  admitted  under  the  said  conditional  surren- 
^^1*1  when  it  was  discovered  that  the  same,  although  duly 
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1844.  presented^  had,  by  neglect  of  the  steward,  been  omitted  to 
be  inrolled ;  that  Mrs.  Priestly,  however,  obtained  a  pre- 
sentment de  novo  of  her  mortgage  security,  and  was  duly 
admitted  thereon,  and  paid  the  fine  and  fees  and  charges 
thereunder,  which  he  the  Master  had  allowed  to  her  in  her 
account  as  thereinafter  mentioned.  The  Master  then  found, 
that  Mrs.  Priestly  took  proceedings  at  law  to  recover  the 
mortgaged  premises,  and  ultimately  recovered  judgment  in 
ejectment  (a) ;  and  that  she  entered  into  or  took  posses- 
sion of  the  said  mortgaged  premises  on  the  7th  Decem- 
ber,. 1827;  and  that  there  was  due  to  her  for  principal 
and  interest  on  her  said  mortgage  when  she  so  entered 
into  possession  the  sum  of  1420L  18^.  The  Master  then, 
after  finding  that  Mrs.  Priestly's  taxed  costs  of  the  second 
and  third  suits  had  been  paid  by  the  defendant  Tarde, 
a  subsequent  incumbrancer,  found,  that  the  mortgaged 
premises  had  been  put  up  for  sale  under  an  order  of  the 
Court,  and  that  the  same  with  the  timber  had  been  sold 
for  £3423,  and  the  purchase-money  paid  into  Court.  And 
he  further  found,  by  the  accounts  which  had  been  broug}it 
into  the  office  by  Mrs.  Priestly  and  proceeded  in  before 
him,  that,  upon  the  balance  thereof,  and  excluding  there- 
from several  items  which  had  been  disallowed  by  him 
amounting  to  286/.  11«.  8d.,  there  then  remained  due  and 
owing  from  her  (computing  the  interest  up  to  the  1st 
August,  1839,  when  all  principal  was  paid  off  by  applying 
the  surplus  rents  beyond  the  annual  amount  of  interest  in 
reduction  of  the  principal  from  time  to  time  remaining  due, 
after  giving  credit  for  all  rents  and  profits  received  by  her 
to  the  time  she  gave  up  possession  to  the  purchaser  aa 
aforesaid,  and  allowing  the  several  payments  and  disburse- 
ments in  respect  of  the  said  estate  as  in  the  said  accoun^ 
mentioned)  the  sum  of  j£413,  the  particulars  whereof  1l« 
had  set  forth  in  the  schedule  to  his  report. 

The  schedule,  in  an  abridged  form,  was  as  follows : — 

(a)  See  post,  p.  398. 
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IB44.  To  this  report  Mrs.  Priestly  took  exceptions,  on  the 

ground  that  it  appeared  bj  the  report  that  the  accoant 
had  been  taken  with  an  allowance  of  annual  rests,  whereas 
it  ought  not,  under  the  circumstances,  to  have  been  so 
taken;  and,  further,  because  such  rests  had  not  been 
directed  by  any  order  or  decree  of  the  Court 

The  cause  now  came  on  for  hearing  on  the  exceptions, 
and  also  for  further  directions. 

Mr.  fVigram  and  Mr.  Calvert,  for  the  exceptions,  con- 
tended, that,  as  there  was  a  large  arrear  of  interest  due  to 
Mrs.Priestly  when  she  took  possession,  it  was  contrary  to 
the  whole  course  of  authority  to  take  the  account  with 
rests:  Davis  v.  May  {a),  Latter  v.  Dashwood{b),  WUbohy. 
Cluer  (c).  Finch  y.  Broum  {d),  Wilson  y.  Metcalfe  (e) :  and 
that,  at  all  events,  it  was  not  competent  to  the  Master  to 
take  the  account  in  that  manner  without  express  direction, 
and  no  such  direction  had  been  given  in  these  causes: 
Webber  v.  Hunt  (/). 

Mr.  Simpkinson  and  Mr.  Wilcock,  for  subsequent  incum- 
brancers.— ^The  effect  of  the  several  orders  is,  that  the  three 
first  sums  mentioned  in  the  schedule  as  having  been  re- 
ceived by  Mrs.  Priestly  must  be  considered  as  received  bj 
her  when  she  entered  into  possession.  If  so,  there  was,  at 
that  time,  a  balance  of  rent  due  from  Mrs.  Priestly.  The 
first  sum,  145/.  2s.  ld.y  was  in  court  on  the  7th  December, 
1827,  and  was  by  the  decree  of  that  date  ordered  to  be  paid 
to  Mrs.Prie8tly  inpart  satisfaction  of  her  debt.  By  the  same 

(a)  19  Ves.  383.    For  a  sue-  Schokfield  v.  Ingham^  C.  P.,  Coop, 

cinct  view  of  the  circumstances  un-  477.  See,  also,  the  cases  mentioned 

der  which  the  Court  will   direct  in  the  notes  to  that  case, 

a  mortgagee's  account  to  he  taken  (6)  6  Sim.  462. 

with  annual  rests,  and  for  some  oh-  (c)  3  Beav.  136. 

servations  on  the  forms  of  decrees  {d)  Id.  70. 

in  regard  to  annual  rests,  see  the  («)  1  Russ.  530. 

judgment  of  Lord  Cotlenham  in  (/)  1  Madd.  13. 
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decree  the  receiver  was  to  pay  the  balance  which  should  be  1S44. 
found  due  from  him  m  further  satisfaction  of  the  debt.  Now, 
the  balance  subsequently  found  due  from  him  to  Lady-day, 
1827,  was  269/.  \2s.  4d.,  the  second  sum  mentioned  in  the 
schedule.  Debiting  Mrs.  Priestly  with  these  two  sums 
only,  the  arrears  of  interest  due  to  her,  upon  taking  posses- 
sion, would  be  about  five  guineas ;  but,  taking  into  account 
the  third  sum,  297/.  13«.  5d.,  her  arrears  would  have  been 
&r  more  than  amply  satisfied.  And  the  Master  has  taken 
this  into  account;  for,  by  the  report  of  August,  1830,  that 
sum  is  stated  by  him  to  have  been  received,  and  is  found 
hy  him  to  be  applicable  to  the  purposes  of  the  decree.  Part 
of  that  sum  must  have  been  received  for  rent  to  Michael- 
mis,  1827.  If  such  be  the  eflTect  of  the  Master's  findings, 
Mrs.  Priestly  cannot  now  say  that  these  sums  were  not  re- 
cei?ed  by  her  on  the  7th  of  December,  1827.  The  receiver 
was  in  possession  at  that  time,  and  was  her  ofiBcer ;  and  the 
dfectof  the  decree  of  the  16th  of  December,  1837,  which 
adopts  the  prior  orders  and  decrees,  was  to  direct  the  Mas- 
ter to  take  the  account  of  what  was  due  for  principal  and 
uitereat  at  the  date  of  the  decree  of  the  7th  of  December, 
1827,  and  not  merely  at  the  time  of  making  his  report : 
QfuanreUv.  Bedford  {a),  Robinson  v.  Cumming  [b).  [The 
^^'Chancellor, — Does  it  appear  from  the  book  mentioned 
Vthe  Master  (c),.that  any  part  of  the  297/.  13«.  6d.  was 
'eceived  by  the  receiver  in  or  before  December,  1827?] 

Mr.  Sunmsion  and  Mr.  TerreU,  for  other  subsequent  in- 
cumbrancers.— The  decrees  reduce  the  case  to  one  point, 
"nuit  of  1827  directs  the  receiver  to  pass  his  account  and 
pfty  the  balance  to  Mrs.  Priestly.  It  is  clear,  that  he  has 
done  80.  What  Mrs.  Priestly  receives  from  the  receiver 
^der  that  decree  must  be  considered  as  a  receipt  before 
she  takes  possession.    The  receiver  was  her  agent  under 

(0  IMadd.  269.  (c)  Ante,  p.  388;  it  did  not  so 

(^)  2  Atk.  469.  appear. 

^^I-  I.  X  C.  C.  C. 
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1844.  the  decree ;  and  she  has  received  so  much,  that  the  Coai 
would^  on  fnrther  directions,  decree  the  aoconnt  tobe  take 
with  rests^  or  would  direct  an  inquiry.  This  last  remar 
(the  cause  being  now  heard  on  further  directions,  as  wdl  i 
exceptions)  disposes  of  the  objection  as  to  the  Master's  jc 
risdiction. 

Mr.  Piffotif  for  other  subsequent  incumbrancers. 

Mr.  Moxtm,  for  other  parties. 

Mr.  Wigram^  in  the  course  of  his  reply,  contended,  thi 
the  decree  of  December,  1827,  was  in  fayour  of  Mrs.  Priesi 
ly ;  that  the  Master  was  not  authorised,  under  that  di 
cree,  to  take  an  account  of  what  was  due  for  principal  an 
interest  at  the  date  of  the  decree,  but  at  the  date  of  h 
report,  and  then  it  was  to  be  ascertained  at  one  groi 
sum  without  rests.  The  circumstance  of  a  sum  being  dt 
for  rent  at  Michaelmas,  1827,  would  not  assist  the  calei 
lations  on  the  other  side,  inasmuch  as,  throughout  tl 
whole  account,  an  allowance  had  been  made  for  one  qua; 
ter's  arrears  of  rent.  With  respect  to  the  receiver,  he  wi 
agent  for  all  parties,  and  it  was  as  much  the  duty  of  otheo 
as  of  Mrs.  Priestly  to  compel  him  to  pass  his  accounts 
She  took  possession  of  necessity. 

The  Yice-Chancellor. — It  is  unnecessary  to  giTe  an 
opinion  upon  the  question,  whether,  in  any  view  of  the 
merits,  it  was  competent  to  the  Master,  acting  under  the 
decree  under  which  he  was  acting,  to  make  the  rests  whidi 
he  has  made;  for  the  parties  have  all  agreed  to  argue  the 
question  of  rests  as  one  of  substance,  and  not  of  formi  ts 
the  cause  is  now  heard  upon  exceptions  and  further  direc- 
tions, and,  without  referring  to  the  form  of  the  decree  of 
December,  1827,  in  that  respect,  it  is  agreed  on  all  handsi 
that,  if  the  Master  had  taken  the  account  without  rests,  it 
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would  be  competent  to  the  Courts  upon  the  hearing  for         1844. 
forther  directions^  to  order  rests  to  be  made. 

Upon  the  merits^  therefore^  of  the  case,  the  first  question 
is,  whether,  when  this  lady  took  possession  of  the  property 
in  question,  there  was  an  arrear  of  interest  due  to  her. 
She  must  be  deemed,  for  every  substantial  purpose  of  this 
cause,  to  have  taken  possession  at  the  date  of  the  decree  of 
the  7th  December,  1827.  She  had  then  a  legal  title,  not 
only  by  judgment,  but  by  a  title  which  preceded  that  judg* 
ment.  The  discharge  of  the  receiver  on  that  day  left  tiie 
mortgaged  property  open  to  her  possession ;  and  although 
he  did,  in  fiict,  continue  after  that  day  to  perform  his 
fbnctioDs,  not  only  as  to  the  rent  in  arrear,  but  subsequent 
lents,  this  did  not  enable  her,  or  any  other  person,  to 
uj,  that  she  did  not  take  possession  at  that  time. 

Now,  upon  the  7th  December,  1827,  arrears  of  interest 
bt  many  years  were  due  to  her.  It.  is  not  disputed,  that, 
merely  calculating  the  annual  interest  at  £4A,  a  sum  ex- 
ceeding £400  was  on  that  account  then  due  to  her.  It 
>s  said,  however,  that  this  cannot  be  considered  the  real 
tmonut  then  due,  because  the  sum  of  145/.  28.  Id.  was 
ordered  by  the  decree  to  be  paid  to  her;  and  that,  al- 
though not  actually  received  by  her,  yet,  for  any  substan- 
tial purpose,  it  cannot  be  contended,  that  it  was  not  so  re- 
ceifed.  That  observation  is,  probably,  right ;  and  to  this 
extent  (though  it  appears,  that,  in  fact,  the  money  was 
^  received  till  a  considerable  time  afterwards)  I  shall 
consider  the  amount  due  at  the  date  of  the  decree  as  di- 
mimihed. 

The  receiver  was  discharged,  as  I  have  said,  on  the  7th 
December,  1827,  and  it  was  then  ordered  that  he  should 
I^y  to  her  what  should  be  found  due  on  passing  his  ac- 
eoimt  It  ^ipears,  also,  that,  in  December,  1827,  his  account 
^  not  been  passed  for  some  time ;  that  the  account  up 
^  Pebmary,  1827,  was  not  passed  till  1830;  and  that  the 
"^ccipt  to  February,  1827,  was  269/.  12*.  4d.    Now,  with- 

x2 


296  CASES   IN   CHANCBRT. 

1844.  out  positively  deciding,  I  will  assume  that  this  sum  ought 
to  be  considered  as  then  received  by  Mrs.  Priestly.  Thai 
would  nearly,  but  not  quite^  equal  the  arrear  of  interest 
due  to  her. 

It  is  further  urged^  however,  that,  the  account  of  Eebru 
ary  not  having  been  passed  until  a  subsequent  time^  anc 
the  balance  upon  that  account,  namely,  297/.  ISs.  6d, 
having  been  received  in  1830,  that  sum  also  ought  to  1m 
considered  as  received  in  or  before  December^  1827,  inas 
much  as  it  included  a  half-year's  rent  due  at  Michaelmas 
1827.  I  am  of  opinion,  however,  that  it  is  impossible  fe 
me  to  treat  any  portion  of  the  297/.  ISs.  5dL  as  actnaUj 
or  constructively  in  the  hands  of  Mrs.  Priestly  when  th( 
decree  of  1827  was  made. 

Assuming,  as  I  have  already  said,  but  not  deciding,  iha 
the  269/.  lis,  isd,  ought  to  be  taken  as  received  by  Mrs 
Priestly  on  or  before  the  7th  December,  1827^  it  wonli 
still  leave  her  a  creditor,  by  a  few  pounds,  in  respect  of  ih. 
interest  of  her  mortgage.  But  it  is  to  be  considered  tba 
she  had  paid,  at  that  time,  25/.  12«.  6d.  for  steward's  torn 
and  other  charges  upon  admission;  and,  althou^  thx 
sum  was  expended  for  the  purpose  of  the  ejectment,  j 
cannot  be  supposed  that  the  Court  meant  to  deprive  he 
of  it,  especially  as  the  Master  has  allowed  it.  I  mus^ 
•therefore,  take  into  consideration  this  sum  of  25/.  12^.  6iL, 
which  would  increase  the  arrears  due  to  her  to  more  than 
£30. 

But  that  is  not  all :  Mrs.  Priestly  had  been  engaged  fiir 
years  in  a  suit  in  which  it  appears  that  she  was  the  party  in 
the  right,  defending  a  mortgage  that  had  been  attacked  np* 
on  insufficient  grounds.  During  the  whole  of  this  time  she 
must  have  been  paying,  by  herself  or  her  attorney  in  the 
suit,  considerable  sums  of  money.  I  must  take  into  consa- 
deration  the  circumstances  of  herself  or  her  attorney  beiai 
obliged  to  make  this  outlay,  which,  at  a  late  period,  wm^ 
adjudged  to  be  paid  to  her  by  one  of  the  parties.    I  ma0 
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also  take  into  consideration^  that  so  many  years  of  arrears        1844. 
were  due  to  her,  not  by  her  own  fault  or  choice,  but  by 
means  of  the  assertion  (ultimately  proved  to  be  wrong)  of 
a  title  adverse  to  her,  which,  being  not  clear  upon  the  mere 
itatement  of  it,  rendered  it  fit  that  the  Court  should  with- 
hold from  her  the  rents  till  the  question  was  decided.    I 
most  also  further  consider,  that,  in  this  state  of  things,  the 
lesalt  not  of  her  own  acts,  but  those  of  her  opponents,  she 
was,  without  any  harshness  or  vexation  on  her  part,  driven 
to  place  herself  in  the  not  very  agreeable,  and,  in  her  cir- 
cumstances, not  very  safe  position  of  mortgagee  in  posses- 
sion. 

Now,  thinking,  as  I  do,  that,  both  upon  principle  and 
authority,  the  mere  fact  of  an  arrear  of  interest  being  or 
not  being  due  to  the  mortgagee,  when  the  mortgagee  takes 
possession,  is  not  decisive  upon  the  question  of  rests,  but 
that  every  circumstance  must  be  regarded — looking  at  all 
the  accompanying  circumstances — looking  at  the  general 
right  of  a  mortgagee  not  to  be  paid  piecemeal,  looking 
tt  the  position  to  which  Mrs.  Priestly  has  been  driven  by 
the  wrongful  acts  of  the  parties  opposed  to  her,  I  think 
that  she  ought  not  to  be  compelled  to  have  her  account 
taken  with  rests. 

With  respect  to  the  question,  what  interest,  if  any,  ought 
to  be  paid  by  the  mortgagee,  from  the  time  when  the  sur- 
idus  rents  had  satisfied  the  amount  of  the  principal  money 
due,  not  being  desirous  of  making  any  decision  or  laying 
down  any  general  rule  on  the  subject,  I  recommend  the 
mortgagee  to  consent  to  be  charged  with  interest  at  £4  per 
^^.  (a)  upon  the  balances  in  her  hands  since  that  time. 

The  counsel  for  Mrs.  Priestly  then  consented,  on  the 
P^  of  their  client,  to  be  charged  with  interest  on  the 


(«)  See  Quarrell  ▼.  Beekford,  1  Madd.  285  ;  Lloyd  v.  Jones,  12  Sim. 
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1M4.  renti  leDciicd,  ttam  the  time  what  the  snrpliu  ranti 
eqinaUed  the  amomit  of  pcindpe],  and,  hj  eoiiaeiit»  a  nui 
ofiE163  wM  taken  to  be  the  aoioiint  of  the  airesimof  lea 
and  iiitfifit  thereon. 


The  fi>Dowmg  vere  the  minutes  of  the  decree,  as  i 
aflTected  this  part  of  the 


D«i  Ati,  tiiat  die  accooBt  of  Jane  Frieidy,  as  a  moctgagce  in 
aoo,  taken  br  die  Master,  oogfi:  noc  to  liare  been  taken  widi  rests.  Ne 
tber  aDov  nor  oremde  the  eaceplwfML  Retnm  the  deposit.  And  di 
wM  Jane  Priesdj,  kjr  Ikt  cnnnwl.  coMenting  to  be  diaiged  witb  A 
som  of /165,  in  satB&ctiott  of  all  that  is  dne  from  ber  in  le^peciof  d 
receipt  of  tbe  rents  and  profits  of  the  mottgaged  premiMS,  after  aDoro 
dicreoixt  wbat  vas  doe  to  ber  lor  piindpal,  interest,  and  costs,  odier  du 
mcb  costi  as  are  biriinsftfi  provided  for,  and  sD  partiea  bj  dicir  coani 
consenting,  lee  ber  be  ^aigcd  witb  tbe  nwf  at«adingiy>  Tax  the  aai 
Jane  Priesdj  ber  costs  of  tbese  soits  sobseqoent  to  tbe  decree  of  tbe  9i 
December,  1827,  and  let  ber  be  at  fibertr  to  retain  tbe  amoont  diere 
out  of  tbe  said  som  of  iPl65 ;  and  let  ber  par  die  balance,  if  any,  aft 
deducting  mcb  cost%  into  tbe  Bank,  witb  die  priritj  of  tbe  accoontaa 
general,  to  tbe  cre^t  of  tbese  causes,  tbe  ^■~f»*  to  be  rciificd  bj  aflBd 
Tit ;  and  in  case  tbe  laid  /163  sball  not  be  sufficient  to  satisfy  sm 
costs,  let  ber  be  at  fibertj  to  retain  tbe  same  in  part  satii&ction  tbcfcol 


TheCoart,  An  application was then  made on behalf of  Mr8.Prie8Clf 

J2^J^^,2^,    ^^^  ^^  vught,  nnder  the  head  of  '*  jnst  aUowanoes,''  In 
^J??^^!lf^  reimbursed  the  som  of  286/.  lis.  &f.,  being  the  amoont  o( 

itsnf  Doond  Dj 

tbe  terms  of       certain  costs  which  had  been  incurred  by  her  in  proceed- 
I,  declined    ings  at  law  to  cnfoTce  her  mortgage,  and  which  had  bees 


U^j^"^-  disallowed  by  the  Master.  The  Master  fonnd,  that  M» 
of  snqectBent   Pnestly,  on  the  20th  Mar,  1820,  commenced  an  action o 

brought  to  re-  ^^  * 

cover  tbe  niort.  ejectment  against  Thomas  Smith  to  recover  the  possessions 
^^^dk'She^'  the  mortgaged  premises,  when  it  was  discovered  that  Smitl 
^^^^^  had  absconded  subsequently  to  the  service  of  the  dediiv 


opp^tbn,  re-    tion  in  ejectment ;  and  the  premises  were  advertized  for  sal 

covered  a  vcr— 

by  auction  on  the  20th  June,  1820,  under  the  decree  in  tb 
first-mentioned  cause,  which  had  been  instituted  by  J(te 
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Horlock^  a  8ub6eqaent  incumbrancer.    That  the  solicitor 
of  Mrs.  Priestly  attended  the  sale,  and  gave  notice  of  her 
mortgage.    That,  in  Michaelmas  Term,  1820,  John  Hor- 
lock  and  Thomas  Burford  filed  their  bill  in  the  second- 
mentioned  cause,  and  on  the  19th  June,  1822,  William 
Priestly  and  Jane  his  wife  filed  their  bill  in  the  third- 
mentioned  cause,  in  which,  and  in  the  second-mentioned 
canse,  an  order  was  made  on  the  10th  February,  1824, 
directing  an  ejectment  to  be  brought  by  William  Priestly 
ind  Jane  his  wife  for  the  purpose  of  trying  the  legal 
right  to  the  mortgaged  premises.    That,  on  the  trial  of 
Mch  ejectment,  Mrs.  Priestly  was  nonsuited,  not,  as  it 
was  alleged,  firom  any  negligence  on  her  part,  but  from 
the  neglect  or  some  error  of  the  deputy  steward  of  the 
manor  not  producing  on  the  trial  the  deputation  imder 
whidi  the  mortgage  surrender  to  her  was  taken.    That  a 
new  trial  was  afterwards  had  on  payment  of  the  costs  of 
the  first  trial,  and  that  on  such  second  trial  a  verdict  was 
found  for  Mrs.  Priestly,  subject  to  a  special  case,  which 
being  afterwards  argued  in  Easter  Term,  1827,  the  verdict 
was  confirmed.  That  Mrs.  Priestly  was  paid  her  taxed  costs 
at  law  in  the  said  action  of  ejectment,  and  that  she  had  also 
then  claimed  before  him,  the  Master,  the  costs  paid  by  her 
to  the  defendant's  attorney  of  the  first  trial  in  the  action 
of  ejectment,  amounting  to  £89,  and  also  her  own  costs  of 
the  first  trial  in  the  same  action,  amounting  to  107/.  10«.  Sd,, 
ttd  her  costs  taxed  o£f  in  the  said  action,  amounting  to 
90/.  Is,,  making  together  286/.  lls.Sd.,  but  which  three 
*OTeral  last-mentioned  sums,  amounting  to  2S6L  lis.  8d., 
he  the  Master  had  thought  fit  to  disallow  in  taking  her 
iiiQitgage  account. 

Ihlr.  Wigratn,  in  support  of  the  application,  said,  that,  in 
^  account  between  mortgagor  and  mortgagee  in  this 
^turt,  the  mortgagee  was  entitled  to  all  costs  incurred  in 
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1844.  fairly  and  reasonably  maintaining  his  title  at  law :  Dryde 
v.  Frost  {a),  Ellison  v.  Wright  [b) ;  that  there  could  be  n 
decree  to  redeem  Mrs.  Priestly  without  making  her  jui 
allowances ;  and  that^  if  the  former  decrees  omitted  to  pic 
Tide  for  such  allowances,  it  was  not  incumbent  on  tb 
Court  to  abide  by  them. 

The  Vice-chancellor. — I  am  of  opinion,  that,  if  fl 
attention  of  either  of  the  judges  who  pronounced  the  di 
crees  of  1827  and  1837  had  been  called  to  this  point, 
would  probably  have  been  decided  in  favour  of  Mrs.  Priestl; 
But,  considering  that  these  costs  were  incurred  before  tl 
decree  of  December,  1827,  in  proceedings  at  law,  not  b 
tween  either  of  the  parties  to  the  suit  in  equity  and 
stranger,  but  between  two  parties  to  the  suit  in  equity, 
think,  that,  while  the  decrees  of  1827  and  1837  remain  \ 
they  are,  I  cannot  give  them  to  her.  Mrs.  Priestly  wi 
consider,  whether,  having  regard  to  her  ultimate  chan4 
of  success,  and  to  the  expense  of  possible  inquiries  relatii 
to  the  proceedings  at  law,  it  will  be  probably  for  her  ii 
terest  to  present  a  petition  of  re-hearing. 

(a)  3  Myl.  &  Cr.  670.  (6)  3  Rius.  458. 
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1844. 

Thomas  v.  Blackman.  July\8t^2nd. 

In  October>   1836,  certain  negotiations  took  place  be«  BUlbyapor- 

tween  Greorge  Prickett,  as  the  land-agent  of  the  plaintiff  specifi/per!?^ 

Morgan  Thomas,  and  Messrs.  Gell,  FuUagar,  &  Gell,  as  [j;^^.  ^^ 

the  solicitors  and  agents  of  the  defendant  Mary  Blackman,  the  vendor  de- 
ducing a  good 
for  the  purchase  by  the  plaintiff  of  the  defendant  of  a  farm  title  at  her  own 

of  about  thirty-five  acres,  called  the  Horns  Lodge  Farm,  or^m  to, 

rituate  in  the  parish  of  Mayfield,  in  the  county  of  Sussex.  i"J^f^  ^J 

These  negotiations,  however,    ceased  about  the  17th  of  opinion,  npon 

f\  ,  %  the  confltruc- 

^tober.  tionofaaeriei 

On  the  10th  of  December,  1836,  the  defendant's  soUci-  ^l^^*^'^* 
tors  sent  a  letter  of  that  date  to  Prickett  in  these  terms : —  of  *?»«  abstract 

of  title  having 

"Sir,— The  tenant  of  Miss  Blackman's  Horns  Lodge  Farm,  beendeUvovd 

in  Mayfield,  has  written  to  us  that  some  of  the  buildings  chaier mUie 

have  suffered  a  little  from  the  late  storm.  The  outlay  for  re-  ^  Si^^;^ 

pairs  would,  probably,  be  very  trifling,  and  might  be  alto-  entered  into  the 

gether  unnecessary  if  the  farm  were  annexed  to  another.  But  only  npon 

Miss  Blackman  is  so  unwilling  to  lay  out  a  sixpence,  that,  Qamewf^t 

'^ther  than  do  so,  she  authorizes  us  to  offier  it  to  Mr.  Tfao-  f!**  »houid  de- 
liver an  abstract 

iQas  at  £650,  paid  clear  of  all  expenses,  or,  what  perhaps  of  title,  and 
will  be  more  agreeable  to  him,  as  more  definite,  for  j£660,  ITshe hadtiM 
•'ibject,  as  to  title,  &c.,  to  the  conditions  under  which  she  ",2!^!"  ^. 

*      '  '         '  possession^  at 

Piirchased,  which  are  copied  on  the  other  side.    The  price  ^^  own  ex- 

.  ,    1        ,  pense,  bat  that 

ii^ludes  timber.  We  hope  you  will  be  able  to  give  us  an  the  purchaser, 
•Jiswer  in  the  course  of  a  week  or  ten  days.*'  The  condi-  of^bea£Lact 
tions  referred  to  in  this  letter,  and  of  which  a  copy  was  jLT^k'??'" 
•ent  with  it,  were  as  follows  : — "  The  sellers  are  to  shew  a  title,  should  be 

at  the  expense 

Kood  title  for  sixty  years,  and  deliver  an  abstract  of  it  at  of  completing 
^eir  own  expense,  but  they  shall  not  be  required  to  shew  ***  ▼«nfication. 
^  earUer  title  except  at  the  expense  of  the  person  requiring 
^e  same.  The  purchasers  are  to  pay  the  expenses  of  the 
conveyance  of  the  freehold,  and  of  the  surrender  of  and 
^^ission  to  the  copyholds,  and  for  any  copies  and  cove- 
^^^ts  for  production  of  deeds,  court-rolls,  wills,  surrenders. 
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1844.         or  other  documents  of  title  not  in  the  possession  of  the 

^T^^^      sellers,  and  for  any  assignments  of  satisfied  terms  that  they 

^'  may  reqoire ;  and  all  recitals  and  averments  in  deeds  more 

BLACKM4N.  ,1,1,1  .11  !• 

than  twenty  years  old  shall  be  considered  conclasi?e  evi- 
dence of  the  facts/' 

No  answer  was  retomed  to  this  letter  by  Prickett,  but, 
on  the  27th  of  December,  Mr.  Triston,  the  plaintiff's  8<di- 
citor,  wrote  to  Mr.  Fullagar  in  these  terms : — ^*  Sir, — ^As  it 
would  be  Mr.  Morgan  Thomas's  wish,  on  the  event  of  hit 
purchase  from  Miss  Blackman,  to  be  assured  of  the  cer- 
tainty of  getting  the  tenant  out  at  Michaelmas  next,  he 
wishes  me  to  inquire  into  the  nature  of  the  terms  between 
the  tenant  and  landlord,  as  a  preliminary  question.  Mr. 
Thomas  does  not  feel  disposed  to  waive  the  usual  title  ss  a 
purchaser  he  could  require.'' 

In  reply  to  this  letter,  on  the  80th  of  December,  Mr. 
Fullagar  wrote  to  Mr.  Triston  in  these  terms: — ^''Sir,— 
Miss  Blackman's  tenant  of  Horns  Lodge  Farm,  in  Mayfield, 
holds  under  a  written  agreement  by  the  year  from  Michael- 
mas, determinable  by  six  months'  notice  on  either  side. 
There  can  be  no  difficulty  as  to  his  quitting,  if  notice  be 
given  before  Lady-day.  The  rent  is  j£25,  and  the  covenants 
such  as  are  usual  in  that  part  of  the  country.  I  hardljr 
understand  your  concluding  observations  respecting  the 
title.  I  believe  it  is  perfectly  unexceptionable;  bud  the 
conditions,  copied  in  my  letter  to  Mr*  Pricketi,  restrict  the 
expense  to  which  the  seller  is  to  be  stUffect,  and  such  ccm- 
ditions  you  will  find  not  unusual." 

On  the  7th  of  January,  1837,  Mr.  Triston  wrote  to  Mr. 
Fullagar  as  follows : — '^  Sir, — ^I  have  communicated  widi 
Mr.  Morgan  Thomas  on  your  favour,  and  he  desires  me  to 
say,  Ae  cannot  dispense  taith  the  proper  title  a  purchaser  cen 
require,  and  will  of  course  pay  such  expenses  as  will  M 
on  him  in  that  capacity.  He  has  no  objection  to  proceed 
with  the  treaty  on  these  terms,  on  being  satisfied  the  pre- 
sent tenant  can  be  gotten  rid  of  by  next  Michaelmas.^ 


9f 
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On  the  17th  January^  1887,  Mr.  FuUagar  wrote  the         1844. 
following  letter  to  the  plaintiff's  solicitor,  in  which  it  will      ^T""'^'"^ 
be  perceived  that  the  condition  which  stood  first  in  the  v, 

former  statement  of  conditions  was  omitted.  '*  Blackman  ®^^®"'^''" 
to  Thomas.  Conditions. — ^The  purchasers  are  to  pay  the 
expenses  of  the  conveyance  of  the  freehold,  and  of  the  sur- 
render of  and  admission  to  the  copyholds,  and  for  any 
copies  and  covenants  for  production  of  deeds,  court-rolls, 
wills,  surrenders,  certificates,  or  other  documents  of  title 
not  in  the  possession  of  the  sellers,  and  for  any  assign- 
ments of  satisfied  terms  that  they  may  require;  and  all 
recitals  and  averments  in  deeds  more  than  twenty  years 
old  shall  be  considered  conclusive  evidence  of  the  facts. — 
Sir, — On  the  part  of  the  seller,  and  at  her  expense,  we  are 
prepared  to  deliver  to  Mr.  Thomas  an  abstract  of  a  good 
title  to  the  Horns  Lodge  Farm  at  Mayfield ;  the  purchaser 
will  be  subject  to  the  above  condition  as  to  further  expense. 
The  price,  including  timber,  and  without  deduction  for 
manorial  service,  will  be  £660.  The  purchase  is  to  be  set- 
tled at  Lady-day  next,  and,  in  default,  the  seller  to  be  en- 
titled to  interest,  and  the  purchaser  to  rent;  the  purchase 
to  be  subject  to  the  present  lease,  which  is  to  be  deter- 
mined at  Michaelmas  by  previous  notice,  the  seller  gua- 
ranteeing that  the  tenant  shall  deliver  quiet  possession.  As 
you  appear  to  have  imbibed  an  apprehension  as  to  the  title, 
for  which  I  believe  there  is  no  foundation,  I  will  bring  the 
abstract  to  town  for  your  perusal ;  and  if  afterwards  Mr. 
nomas  is  tncfined  to  purchase  on  the  terms  we  offer,  we 
shall  be  happy  to  communicate  on  the  subject  with  you ;  tf 
not,  you  will  please  to  return  us  the  abstract,  and  consider 
the  treaty  at  an  end." 

The  rest  of  the  correspondence  proceeded  as  follows : — 

25th  January.    Gall  &  FuUagar  to  Triston.— ''  Sir,— Mr. 

Fallagar  having  been  prevented  from  going  to  London  last 

week  as  he  had  anticipated,  we  now  send  you  the  abstract 

of  Miss  Blackman's  title  to  her  little  farm  in  Mayfield, 
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1844.         or  other  documents  of  title  not  in  the  possession  of  the 

^^^^^^^      sellers,  and  for  any  assignments  of  satisfied  terms  that  thej 

V*  may  require ;  and  all  recitals  and  averments  in  deeds  more 

BLACKM4N.  ,  ,  ,  ,  1        .  . 

than  twenty  years  old  shall  be  considered  condasiTe  evi- 
dence of  the  facts/' 

No  answer  was  returned  to  this  letter  by  Prickett^  but 
on  the  27th  of  December,  Mr.  Triston,  the  plaintiff's  scdi- 
citor,  wrote  to  Mr.  FuUagar  in  these  terms : — ^'  Sir, — ^As  it 
would  be  Mr.  Morgan  Thomas's  wish,  on  the  event  of  hii 
purchase  from  Miss  Blackman,  to  be  assured  of  the  oer< 
tainty  of  getting  the  tenant  out  at  Michaelmas  next,  h< 
wishes  me  to  inquire  into  the  nature  of  the  terms  betweei 
the  tenant  and  landlord,  as  a  preliminary  question.  Mr 
Thomas  does  not  feel  disposed  to  waive  the  usual  title  as  i 
purchaser  he  could  require." 

In  reply  to  this  letter,  on  the  80th  of  December,  Mi 
Fullagar  wrote  to  Mr.  Triston  in  these  terms : — "  Sir,— 
Miss  Blackman's  tenant  of  Horns  Lodge  Farm,  in  Mayfield. 
holds  under  a  written  agreement  by  the  year  from  Michael" 
mas,  determinable  by  six  months'  notice  on  either  side. 
There  can  be  no  diflSculty  as  to  his  quitting,  if  notice  be 
given  before  Lady-day.  The  rent  is  £25,  and  the  covenants 
such  as  are  usual  in  that  part  of  the  country.  I  hardly 
understand  your  concluding  observations  respecting  the 
title.  I  believe  it  is  perfectly  unexceptionable;  iui  the 
conditions,  copied  in  my  letter  to  Mr.  Prickett,  restrict  the 
expense  to  which  the  seller  is  to  be  sutject,  and  such  con- 
ditions you  will  find  not  unusual." 

On  the  7th  of  January,  1837,  Mr.  Triston  wrote  to  Mr. 
Fullagar  as  follows: — '^Sir, — I  have  communicated  widi 
Mr.  Morgan  Thomas  on  your  favour,  and  he  desires  me  to 
say,  he  cannot  dispense  with  the  proper  title  a  purchaser  can 
require,  and  will  of  course  pay  such  expenses  as  will  fidl 
on  him  in  that  capacity.  He  has  no  objection  to  proceed 
with  the  treaty  on  these  terms,  on  being  satisfied  the  pr^ 
sent  tenant  can  be  gotten  rid  of  by  next  Michaelmas." 
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Oa  the  17th  January,  1837,  Mr.  Fnllagar  wrote  the         1844. 
foDowing  letter  to  the  plaintiff's  solicitor,  in  which  it  will      ^JT*"^*^ 
be  percdyed  that  the  condition  which  stood  first  in  the  v. 

former  statement  of  conditions  was  omitted.     '*  Blackman     ®^^®"'^*'' 
to  Thomas.    C!onditions. — ^The  purchasers  are  to  pay  the 
expenses  of  the  conreyance  of  the  freehold,  and  of  the  sur- 
render of  and  admission  to  the  copyholds,  and  for  any 
copies  and  covenants  for  production  of  deeds,  court-rolls, 
wills,  surrenders,  certificates,  or  other  documents  of  title 
not  in  the  possession  of  the  sellers,  and  for  any  assign- 
ments of  satisfied  terms  that  they  may  require;  and  all 
ledtals  and  averments  in  deeds  more  than  twenty  years 
old  shall  be  considered  conclusive  evidence  of  the  facts.—- 
Sir,— On  the  part  of  the  seller,  and  at  her  expense,  we  are 
pvepared  to  deliver  to  Mr.  Thomas  an  abstract  of  a  good 
title  to  the  Horns  Lodge  Farm  at  Mayfield ;  the  purchaser 
will  be  subject  to  the  above  condition  as  to  further  expense. 
The  price,  including  timber,  and  without  deduction  for 
manorial  service,  will  be  £660.    The  purchase  is  to  be  set- 
tled It  Lady-day  next,  and,  in  default,  the  seller  to  be  en- 
titled to  interest,  and  the  purchaser  to  rent;  the  purchase 
to  be  subject  to  the  present  lease,  which  is  to  be  deter- 
inined  at  Michaelmas  by  previous  notice,  the  seller  gua- 
i^teeing  that  the  tenant  shall  deliver  quiet  possession.  As 
yoa  qipear  to  have  imbibed  an  apprehension  as  to  the  title, 
^  which  I  believe  there  is  no  foundation,  I  will  bring  the 
^tract  to  town  for  your  perusal ;  and  if  afterwards  Mr. 
^^^€mat  if  inclined  to  purchase  on  the  terms  we  offer,  we 
^^^  be  happy  to  communicate  on  the  subject  with  you ;  if 
*^^,  you  wiU  please  to  return  us  the  abstract,  and  consider 
^*^  treaty  at  an  end" 

TThe  rest  of  the  correspondence  proceeded  as  follows : — 

25th  January.    Gell  &  Fullagar  to  Triston.— "  Sir,— Mr. 

^^allagar  having  been  prevented  from  going  to  London  last 

^^^ek  as  he  had  anticipated,  we  now  send  you  the  abstract 

^f  Ifiss  Blackman's  title  to  her  little  farm  in  Mayfield, 


9. 

Blackman. 
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1844.  which^  if  you  please^  you  can  oast  your  eye  OTer^  and  then 
Thomas  decide  whether  Mr.  Thomtu  wiU  purchase  on  the  terme  we 
offer.  We  believe  you  will  find  the  title  more  than  nsaalljf 
simple,  and  we  have  mentioned  in  the  margin  what  doca- 
ments  are  in  our  hands,  which  will  be  delivered  to  the 
purchaser.  Mr.  Fullagar  may  possibly  be  in  town  at  the 
end  of  next  week,  and,  if  so,  he  will  have  the  pleasure  d 
calling  on  you.  Should  the  treaty  not  proceed,  of  course 
you  will  return  us  the  abstract.'' 

11th  March.  Fullagar  to  Triston. — "  Are  you  proceed- 
ing with  Mr.  Thomas's  purchase  of  Horns  Lodge  Farm 
of  Miss  Blackman  ?  I  was  in  hopes  we  might  have  settled 
it  at  Lady-day." 

23rd  March.  Triston  to  Fullagar. — "  I  apologize  verj 
sincerely  to  you  for  not  replying  earlier  to  your  favour 
but  the  fact  is,  I  could  not  give  you  any  decided  answei 
before  on  the  subject  of  Mr.  Thomas's  proposed  purchase 
of  your  client ;  and  from  Mr.  Thomas  being,  as  you  are 
aware,  ill,  and  at  Bath,  and  Mr.  Prickett  and  myself  hav- 
ing  been  for  several  weeks  past  in  different  parts,  I  could 
not  till  this  day  bring  the  matter  at  all  to  a  point.  I 
am  now  able  to  state,  Mr.  Thomas  will  agree  to  the  con- 
ditions  of  your  letter  to  me  of  the  17th  January  las^ 
except  that  he  will  take  the  rent  from  Lady-day  next, 
and  will  pay  interest  at  £4  per  cent,  from  that  day,  in- 
stead of  your  condition  in  that  respect;  and  you  must  add 
to  your  condition  the  one  you  originaUy  proposed  to  Mr. 
Prickett,  that  the  vendors  are  to  make  out  a  good  title  fiur 
sixty  years,  but  not  earlier,  except  at  the  expense  of  the 
person  requiring  the  same.  I  trust,  therefore,  you  will 
take  care  to  give  the  tenant  proper  notice  to  quit  at 
Michaelmas-day  next,  which  Mr.  Thomas  makes,  as  yon 
know,  a  sine  qud  non  matter,  and  which  you  will  have  time, 
on  the  receipt  of  this  letter,  to  give.  In  the  uncertainty 
attending  this  business,  I  had  not  taken  any  further  step 
in  it  beyond  a  cursory  perusal  of  the  abstract  on  my  own 
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part.    Now,  if  it  is  to  go  on,  I  must  lay  it  before  our  con-        1844. 
yeyancer;  but  I  should  like  to  hear  from  you  first  in  reply       xhoma^ 
to  this  letter,  and  whether  you  could  answer  for  examina-  «. 

Blackmaw 

tion  of  the  deeds  in  town  with  it  first,  or  whether  I  may 
defer  this  to  a  subsequent  period,  and  in  the  interim  lay  it 
before  counsel.^' 

28th  March.  Gell  &  Fullagar  to  Triston.— "  Previously 
to  the  receipt  of  your  letter  of  the  23rd  instant,  we  had 
giyen  the  tenant  of  Horns  Lodge  Farm  notice  to  quit  at 
Michaelmas  next.  We  may  probably  be  in  town  about 
the  beginning  of  Easter  Term,  and  will  take  the  opportu- 
nity of  bringing  you  the  title-deeds,  or,  if  we  are  disap- 
pointed in  this,  we  will  send  them  to  our  agent  for  your 
inspection.  We  have  no  copy  of  the  abstract  we  sent  you, 
uid  we  forget  its  commencement ;  but  we  have  no  doubt 
thst,  on  inspection  of  the  deeds,  this  will  be  satisfactory  to 
jou." 

12th  April.  Triston  &  Hardy  to  Gell  &  Fullagar.—"  We 
ha?e  laid  this  abstract  before  our  conveyancer,  whose 
opinion  we  send  you.  His  requisitions  are  the  following,'^ 
te.    [The  requisitions  were  set  out.] 

5th  May.  Same  to  same.  Letter  requesting  an  an- 
swer to  the  former  letter. 

I5th  May.    Oell  &  Fullagar  to  Triston.—''  We  have 

^t  answered  your  letter  of  the  12th  of  April  and  the  5th 

''^•tant  sooner,  because  we  were  in  expectation  of  seeing 

7<^.    We  have  a  copy  of  the  abstract  sent  you,  but  we 

^I^k  it  most  probable  that  an  examination  of  the  deeds 

^il]  afford  satisfactory  answers  to  your  observations.    We 

^U  take  these  deeds  to  our  agent's  on  Thursday  next, 

^^ere  you  may  examine  them.    Mr.  Fullagar  will  have 

^^  pleasure  of  calling  on  you  on  Friday  afternoon.'' 

S8rd  May.  Fullagar  to  Triston.—''  I  find  I  shall  be  in 
^^Q,  most  probably,  on  Saturday  or  Monday  next.  Is  it 
^^^^t  possible  for  us  to  settle  the  conveyance  from  Miss 
^lackman  to  Mr.  Thomas  on  that  occasion  ?    There  can. 
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1844.         I  should  presume,  be  no  matter  for  discussion  on  tli 
^T*" — '      drafts."        *        *        * 

TbOMAS  ^*«"«'0« 

^'  26th  May.     Triston  &  Hardy  to  Oell  &  Fnllagar.- 

^*  We  did  not  till  yesterday  evening  (too  late  to  send  yoi 
get  from  our  conveyancer  the  abstract,  with  his  opinio 
on  your  answers  to  his  former  queries.  We  particnlari 
direct  your  attention  to  his  farther  opinion,  and  we  wi 
expedite  the  matter  as  much  as  possible  when  it  can  I 
done,  for  you  will  perceive  the  impossibility  of  our  bein 
able  to  do  so,  so  as  to  meet  Mr.  Fullagar's  requisition  ooi 
tained  in  his  favour  of  the  28rd  instant.  You  will  see  tt 
further  opinion  below.'' 

7th  June.  Fullagar  to  Triston. — ''  I  have  no  copy  < 
the  abstract  of  Miss  Blackman's  title,  and  I  left  the  deec 
with  my  agent  in  town.  I  am  obliged,  therefore,  to  zd 
on  memory  in  answering  the  further  observations  of  yoi 
counsel  contained  in  your  letter  of  the  26th  ult.  All  tl 
certificates  alluded  to  by  Mr.  White  may  be  obtained 
and  you  may  see  in  the  parish-registers  entries  of  a] 
burials,  &c.  which  we  have  stated  in  the  abstract.  But  tb 
seller  has  no  certificates,  and  is  protected  by  the  terms  o 
our  contract  from  the  expense  of  procuring  them.  Tfa* 
same  observation  applies  to  official  extracts  of  probst 
acts.  We  have  no  means  of  shewing  the  earlier  title  t 
the  trifling  copyhold  land,  without  incurring  expense  ii 
resorting  to  and  obtaining  extracts  firom  court-rolls,  whid 
if  you  require  it,  we  will  willingly  do,  but  at  the  espeme  (| 
the  purcha^r" 

15th  July.  Same  to  same.  Letter  containing  answer 
to  the  queries  in  the  last-mentioned  opinion,  and  com 
prehending  also  the  following  remarks : — '^  We  fully  ad 
mit  the  right  of  the  purchaser  to  call,  if  he  think  ne 
cessary,  for  a  sixty  years'  title  to  the  trifling  copyhold 
This  may  be  easily  obtained  from  the  steward  of  tin 
manor,  but  we  will  not  incur  the  expense  on  the  part  o( 
the  seller,  and  I  think  you  will  not  consider  this  an  ob- 
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jectioD.    We  will  thank  you  to  send  us  back  the  abstract,        1844. 
for  we  have  no  copy,  and  the  deeds  are  at  our  agent's,  and      ^^^^^ 
we  therefore  write  from  recollection  only  of  the  title.''  9- 

5th  August  Triston  &  Hardy  to  Gell  &  Pullagar.— 
''The delay  is  becoming  of  consequence  to  Mr.  Thomas,  on 
loooont  of  the  arrangements  for  re-letting  the  place  being 
necessarily  kept  open  until  the  purchase  is  completed,  and 
bis  money  has  been  ready  for  a  considerable  time  for  the 
lame  event.'' 

23rd  August.  Same  to  same. — **  If  Mr.  Thomas  be  pre- 
Tented  firom  re-letting  the  property  by  your  delay  in  per- 
fecting the  title,  he  will,  of  course,  expect  to  be  compen- 
sated for  the  injury  he  will  sustain." 

Same  day.     Fullagar  to  Triston. — ''The  intention  of 

my  letters  of  the  17th  and  2Sth  January  last  clearly  was, 

that  the  negotiation  should  proceed  only  on  your  being 

satisfied  with  the  title  and  the  documents  to  be  delivered 

to  the  purchaser,  as  disclosed  by  the  abstract  then  sent  for 

your  perusal.    The  purchase  for  the  estate  being  fixed  in 

contemplation  of  a  very  limited  expense  on  the  part  of  the 

adier,  1  can  now  only  say,  that,  if  you  are  not  perfectly 

ntisfied  to  allow  Mr.  Thomas  to  complete  the  purchase  on 

^  title  as  it  is,  we  do  not  wish,  on  the  part  of  Miss  Black- 

iium,  to  require  it,  and  she  will  consider  the  treaty  at  an 

^d,  but  she  will  not  incur  any  further  expense  about  it." 

28th  August.     Triston  &  Hardy  to  Fullagar.—''  We 

^Ost,  on  behalf  of  Mr.  Thomas,  insist  on  your  client's 

^^^^pliance  with  the  conditions  of  sale,"  &c. 

The  bill,  suppressing  the  letter  of  the  10th  December, 
'886,  and  aUeging  that  the  conditions  of  sale,  as  sent  with 
^'^t  letter,  were  delivered  by  the  defendant's  solicitors  to 
'^I'ickett  in  October,  1836,  charged,  that,  by  means  of  the 
^^Oditions  of  sale  so  delivered,  and  of  the  several  letters  of 
^e  17th  January,  1837,  the  11th  March,  1837,  the  23rd 
^iuch,  1837,  and  the  28th  March,  1837,  the  defendant 
^Sveed  to  sell,  and  the  plaintiff  agreed  to  purchase,  the 
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1844.  Horns  Lodge  Farm  for  the  sum  of  £660,  upon  the  termi 
Thomab  ^^^  conditions  contained  in  those  conditions  of  sale  and 
^'  letters.    And  the  bill,  after  charging^  that  the  defendant 

was  bound,  at  her  OMm  expense,  to  adduce  a  good  title  tc 
the  premises,  and  that  it  never  was  intended  on  the  part  ol 
the  plaintiff  that  he  should  be  at  the  expense  of  dedudnf 
the  same,  or  procuring  the  necessary  evidence  and  docu< 
ments  for  that  purpose,  prayed  specific  performance  of  thf 
agreement  as  stated  in  the  bill. 

The  defendant,  by  her  answer,  after  setting  forth  the  let 
ter  of  the  10th  December,  1836,  and  denying  that  the  oondi< 
tions  of  sale,  as  sent  with  it,  had  been  delivered  in  the  previ< 
ous  October,  stated,  that  the  proposal  contained  in  that  let 
ter  was  never  accepted  by  the  plaintiff;  that  she  afterwards 
in  order  to  avoid  the  expense  of  making  out  a  title  as  in  or< 
dinary  cases  a  purchaser  might  require,  made  a  new  proposal 
to  the  plaintiff,  namely,  that  which  was  contained  in  the 
letter  of  the  17th  January,  1837 ;  that,  except  by  the  letter 
of  the  plaintiff's  solicitor  dated  the  23rd  March,  1837,  soch 
new  proposal  or  offer  was  not  in  any  manner  accepted  by 
the  plaintiff;  that,  on  the  other  hand,  the  new  terms  con- 
tained in  the  letter  of  the  23rd  March  were  never  agreed 
to  by  or  on  behalf  of  the  defendant ;  but  that  her  solicitor 
afterwards  proceeded  in  making  out  the  title,  as  deduced 
by  the  abstract,  upon  the  footing  of  the  terms  contained  in 
the  letter  of  the  17th  January,  and  in  the  belief  that  such 
terms  had  been  or  would  be  accepted.  She  further  stated, 
that  it  never  was  intended  by  her,  or  on  her  behalf,  that  she 
should  be  put  to  any  further  expense  in  deducing  the  title 
than  by  the  delivery  of  the  abstract,  and  the  verification 
thereof,  so  far  as  it  was  in  her  power,  by  the  production  of 
documents  in  her  power.  She  submitted,  whether  any 
agreement  was  ever  come  to  between  her  and  the  plaintiff, 
and  relied  on  the  Statute  of  Frauds. 

The  cause  now  came  on  for  hearing. 

Evidence  at  considerable  length  was  read  for  the  plain- 


CASES    IN    CHANCERY.  809 

tiff,  but  it  consisted  principally  of  proofs  of  tlie  letters  and         1844. 
docaments  mentioned  in  the  bill.     In  the  course  of  his  ex-       thomas 
amination  for  the  plaintiff.  Mr.  Prickett  proved  the  letter     „     ^' 

^  ,  Blackman. 

of  the  10th  of  December^  1836^  and  that^  some  time  after 
his  receipt  of  it^  (though  when  he  could  not  state)^  he 
handed  it  over  to  Mr.  Triston.  No  proof  was  offered  of  the 
allegation  in  the  bill  as  to  the  delivering  of  the  conditions 
of  sale  to  Prickett  in  October^  1836. 
The  defendant  entered  into  no  evidence. 


Mr.  Russell  and  Mr.  lillotson,  for  the  plaintiff. 

Mr.  Teed  and  Mr.  Goodeve,  for  the  defendant. 

The  following  cases  were  referred  to : — Huddlesione  v. 
fttww  (a),  Stratford  v.  Bosworih  {b),  Ogilvie  v.  Fojjambe  (c), 
Kamedy  v.  Lee  (d),  Holland  v.  Eyre  {e),  Price  v.  As8hei(m[f)^ 
Byde  v.  IVrench  {g). 

The  Vicb-Chancellor,  after  reading  and  commenting 
on  the  letters  of  the  10th  December,  1836,  the  27th  of 
December,  1836,  and  the  30th  of  December,  1836,  and 
>fter  observing  that  the  plaintiff  must  be  taken,  when  Mr. 
Triston  wrote  the  letter  of  the  27th  of  December,  to  have 
known  of  the  letter  of  the  10th  of  December,  proceeded  to 
Kmark,  that  it  appeared  from  the  letter  of  the  17th  of 
Jannary,  1837,  that  the  repeated  reference  in  the  letters  of 
^e  plaintiff's  solicitor  to  the  title  of  the  property  had 
'^^tnrally  enough  alarmed  the  defendant's  solicitor,  and  he 
•^rdingly  offered  to  produce  an  abstract  of  title.  That 
*^r,  however,  was  evidently  written  by  a  person  who 

(a)  11  Yes.  583.  (0  2  Sim.  &  St.  194. 

\h)  2  Vc«.  &  B.  341.  (/)  1  Y.  &  C.  441. 

(e)  3  Mer.  53.  (g)  3  Beav.  334. 
(d)  Id.  441. 

^01. 1.  Y  C.  C.  C. 
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1844.        thought  that  there  was  no  doubt  as  to  the  title,  and  tha 

Thomas       upon  producing  the  abstract,  there  would  be  no  difficult 

V*  in  satisfying  the  plaintiff.     ''Looking/'  said  his  Hono 

Blackman.  .  .  /•    I  .1 

"  at  the  position  of  the  parties,  the  expressions  of  that  le 
ter  clearly  indicate  what  was  passing  in  the  mind  of  t1 
writer,  namely,  an  intention  not  to  make  a  good  title,  h 
to  shew  a  good  title.     He  says — '  As  you  appear  to  ha* 
imbibed  an  apprehension  as  to  the  title,  for  which  I  b 
lieve  there  is  no  foundation,  I  will  bring  the  abstract 
town  on  Friday  next  for  your  perusal,  and  if  afterwarc 
— that  is  to  say,  if  after  perusal — ^  Mr.  Thomas  is  incline 
to  purchase  at  the  terms  we  offer,  we  shall  be  happy 
communicate  on  the  subject  with  you;  if  not,  you  w 
please  to  return  us  the  abstract  and  consider  the  treaty 
an  end.'    Now,  it  is  not  a  usual  course  for  a  purchaser 
read  the  abstract  before  there  is  any  contract;  andhere^ 
apprehend,  it  is  clear  that  the  writer  supposed  that  if  tJ 
plaintiff  bought  at  all,  he  would  buy  upon  the  title  shewi 
and  be  content  with  it." 

Then  follows  the  letter  of  the  defendant's  solicitor  of  th 
25th  of  January.  All  February  and  part  of  March  pas 
without  any  letter  from  the  plaintiff  or  his  agents.  On  tli 
11th  of  March  the  defendant's  solicitor  writes  to  inqnir 
whether  the  plaintiff  is  proceeding  with  his  purchase ;  ad 
ding — *^  I  was  in  hopes  we  might  have  settled  it  at  Ladj 
day."  On  the  23rd  of  March,  and  not  till  then,  the  plaii 
tiff's  solicitor  wrote  an  answer  to  the  letters  of  the  17t 
and  25  th  of  January. 

So  long  a  time  had  elapsed  between  the  defendant 
offer,  contained  in  the  letter  of  the  17th  of  January,  an 
the  plaintiff's  answer  of  the  23rd  of  March,  that,  had  tl 
latter  been  a  simple  acceptance  of  the  offer,  I  should  pn 
bably  have  been  disposed  to  think  that  the  time  for  ai 
ceptance  had  passed.  But  I  am  of  opinion  that  it  was  nc 
a  simple  acceptance.    The  plaintiff's  solicitor  himself  trea' 
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it  as  containing  an  addition  to^  or  variation  from^  the  terms         1844. 
offered  by  the  defendant.     Besides,  having  regard  to  the       thomas 
date  of  the  letter  and  the  langnage  of  the  correspondence.     ^     ^* 

.  .  -  Blackmak. 

it  may  be  a  question  whether  the  expression  '^  Lady-day 
next/'  does  not  refer  to  Lady-day  in  the  ensuing  year.  It 
can  hardly  be  supposed  that  the  contract  was  to  be  con- 
cluded in  forty-eight  hours.  Then  the  writer,  in  men- 
tioning the  abstract,  takes  care  not  to  be  bound  by  the 
perusal  of  it,  but  speaks  only  of  laying  it  before  his  con- 
Teyancer ;  and  he  concludes  with  the  words — "  but  I 
should  like  to  hear,''  &c.  Far  from  containing  a  simple 
acceptance  of  the  defendant's  offer,  I  am  of  opinion,  that 
of  efeiy  feature  that  ought  to  belong  to  an  acceptance, 
this  letter  is  deprived. 

Then  follows  a  letter  of  the  defendant's  solicitors,  in 
which  occurs  a  material  passage : — "  We  have  no  copy  of 
the  abstract  we  sent  you,  and  we  forget  its  commence- 
ment," &c.  Why  use  the  phrase  '*  forget  its  commence- 
naent "  &c  ?  In  my  opinion,  because  the  impression  exist- 
ing in  their  minds  was,  that  there  was  no  contract  unless 
the  purchaser,  upon  reading  the  abstract,  was  satisfied  with 
that  abstract.  Now,  it  is  said,  that  this  letter  was  itself 
ut  acceptance  of  the  varied  terms  of  the  letter  of  the  23rd 
of  March.  I  am  of  opinion  that  it  would  be  unsafe  so 
to  hold  it.  There  is  an  absolute  silence  upon  the  question 
^  acceptance  or  non-acceptance :  and  those  who  have  to 
1^  this  correspondence  must  bear  in  mind  throughout, 
that  the  abstract  was  delivered  before  any  contract  at  all, 
*^  matter  without  the  remembrance  of  which  it  is  impos- 
sible soundly  to  interpret  all  the  letters.  Then  follows  the 
communication  of  the  conveyancer's  first  opinion.  He 
^p,  that  the  title  to  the  copyhold  property  must  be  car- 
^  back  for  the  usual  period  of  sixty  years.  I  think  that 
^  vaa  right,  because,  though  there  were  only  two  acres  of 
^hold|  yet  that  was  for  the  parties  and  not  for  their 

y2 
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1844.        counsel  to  consider.     I  paose^  however^  upon  that  objec 
Thomas'      *^^^  ^^  ^^®  conveyancer,  because  it  seems  to  me  to  go  t 
»•  the  root  of  the  matter/'     [The  Vice-Chancellor  then  rea 

the  letters  of  the  5th,  15th,  23rd,  and  26th  of  May,  an 
the  7th  of  June  and  15th  of  July,  observing,  that  the  le 
ters  on  the  side  of  the  vendor  were  generally  to  the  effec 
that  the  purchaser  was  at  liberty  to  accept  the  title  or  I 
reject  it,  and  to  call  for  any  evidence  he  pleased,  but  n< 
from  the  vendor.  His  Honor  then  read  the  letters  of  tl 
23rd  of  August,  and  proceeded  as  follows : — ] 

I  am  told  that  this  is  a  case  for  compelling  specific  pe 
formance  upon  the  terms  of  treating  the  defendant 
bound  to  make  out  a  marketable  title.  The  correspoi^ 
ence,  however,  does  not  make  that  impression  upon  13 
mind.  I  agree,  or  for  the  purpose  of  the  argument  assutn 
that,  whatever  may  be  believed  to  have  been  Mr.  Fullagar 
intention  in  using  the  language  which  he  did  use,  yet,  2 
that  language  is  fairly  susceptible  of  such  a  construction  a 
has  been  put  upon  it  by  the  purchaser,  the  vendor  mus 
be  bound  by  the  language,  and  not  by  Mr.  FuUagar's  ia 
terpretation  of  it.  But  I  am  of  opinion,  that  the  language 
conveys,  and  was  intended  to  convey,  the  meaning  ascribes 
to  it  by  Mr.  Fullagar;  and,  if  I  believe  that  to  have  beei 
the  vendor's  meaning  intelligibly  expressed,  how  can  thi 
be  a  case  for  specific  performance  upon  the  terms  insisted 
on  by  the  purchaser?  I  think  that  it  is  not;  and  that  ii 
truth  there  never  has  been,  (give  it  what  interpretatioi 
you  will),  in  any  part  of  the  correspondence,  a  clear  ac 
cession  on  both  sides  to  one  and  the  same  set  of  terms 
When  I  add  the  consideration,  (which,  though  not  so  int 
portant,  is  not  to  be  overlooked),  that  this  is  a  small  pai 
chase,  to  an  amount  only  between  £600  and  £700,  whic 
has  been  in  dispute  ever  since  1836  or  1837 ;  that  thoog* 
the  only  evidence,  or  the  only  evidence  worth  any  thing 
is  a  set  of  letters  which  might  have  been  admitted  withool 
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diflBculty,  the  bill  filed  in  December,  1838,  is  not  brought 
to  a  hearing  till  the  summer  of  1844— upon  a  demand,  un- 
der such  circumstances,  for  specific  performance,  whether 
there  is  or  is  not  a  case  upon  which  an  action  could  be 
sustained  at  law,  I  am  of  opinion  that  the  Court  ought  to 
be  neutral  Therefore,  the  defendant  having  undertaken 
to  sell  the  property  to  the  plainti£P,  if  he  wishes  it,  at 
JE6G0,  upon  the  terms  of  his  being  satisfied  with  the  title 
as  she  took  it,  if  the  plainti£P  declines  that  oflier,  the  bill 
must  be  dismissed, — a  result  which  will  be  quite  consistent 
with  the  expressions  of  Lord  Eldon  in  Kennedy  t.  Ijee. 
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1844. 


Thomas 

V, 

Blackman. 


Bill  dismissed ;  costs  subsequent  to  the  answer  to  be  paid  by  the      July  Wth* 
pUbtiff. 


AxTOBNEr-GBNERAL  V,  SeYERNE. 


July  3rd. 


v-f  N  the  18th  of  October,  1842,  Thomas  Herbert  Severne  Upon  an  infer. 
*nd  Mary  Ann  Crocome,  both  being  infants  under  the  S«  Ma^u^ 
*6e  of  twenty-one,  and  resident  at  Derby,  were  married  ^^  ««*iMt  A. 
»>y  license  at  the  parish  church  of  St.  Peter,  Nottingham,  to  enforce  a 
^he  husband  was  entitled,  under  the  will  of  his  father,  to  respect  of  a 
*   fortune  of  about  £6000,  upon  his  attaining  the  age  of  cQration°f^"** 

^  Wcnty -one.  marriage  by  B. 

''  with  A.,  It  was 

Sy  the  14th  section  of  stat.  4  Geo,  4,  c.  76,  it  is  enacted,  proved  that  A. 
for  avoiding  all  fraud  and  collusion  in  obtaining  licenses  for  minora  were 
Carriage,  that,  before  any  such  license  be  granted,  one  of  ^^^^nVier- 

tain  day  at  a 
^^■tain  placef  B.  being  aware  that  A.  was  a  minor,  and  that,  on  the  same  day  and  at  the  same 
t^Wce,  an  affidsTit  was  made  by  a  person  represented  to  be  B.,  to  the  eflfect  that  A.  was  of  the 
^S«  of  twenty-one.    The  Court  gave  the  relator  liberty  to  exhibit  an  interrogatory  for  the  por- 
K*^>«e  of  identifying  the  defendant  B.  with  the  party  who  made  the  affidavit. 

la  order  to  sustain  an  information  under  the  23rd  section  of  the  Marriage  Act,  a  false  affidavit 
^^^^  a  party  is  of  full  age  is  equivalent  to  a  false  affidavit  that  the  necessary  consent  to  a  minor's 
^^rriage  has  been  obtained. 

In  order  to  sustain  such  an  information,  it  is  not  necessary  to  shew  that  the  minor,  with  whom 
^W  marriage  was  procured,  was  entitled  at  the  time  of  the  marriage  to  any  property,  either  in 
l^^HiSflsioo,  reversion,  remainder,  or  expectancy. 
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1844.  the  parties  shall  personally  swear  before  the  surrogate,  or 
Att  -Gen.  other  person  having  authority  to  grant  the  same,  that  he 
^    ^*  or  she  believeth  that  there  is  no  impediment  of  kindred  or 

alliance,  or  of  any  other  lawful  cause,  nor  any  suit  com- 
menced in  any  Ecclesiastical  Court  to  bar  or  hinder  the 
proceeding  of  the  said  matrimony,  according  to  the  tenor 
of  the  said  license ;  *  *  *  *  and  where 
either  of  the  parties,  not  being  a  widower  or  widow,  shall 
be  under  the  age  of  twenty-one  years,  that  the  consent  of 
the  person  or  persons  whose  consent  to  such  marriage  is 
required  under  the  provisions  of  the  act,  has  been  obtained 
thereto. 

The  16th  section  specifies  the  persons  who  are  to  give 
their  consent  to  the  marriage  where  either  party  is  a  minor, 
and  not  a  widower  or  widow,  namely,  the  father,  or,  in  case 
of  his  death,  the  guardian  lawfully  appointed,  or  if  there 
shall  be  no  such  guardian,  the  mother,  if  unmarried,  or  if 
the  mother  be  married,  the  guardian  of  the  person  ap- 
pointed by  the  Court  of  Chancery. 

The  23rd  section  enacts,  that,  if  any  valid  marriage,  so- 
lemnized by  license,  shall  be  procured  by  a  party  to  such 
marriage  to  be  solemnized  between  persons,  one  or  both  of 
whom  shall  be  under  twenty-one,  not  being  a  widower  or 
widow,  contrary  to  the  provisions  of  the  act,  by  means  of 
such  party  falsely  swearing  as  to  any  matter  or  matters  to 
which  such  party  is  thereinbefore  required  personally  to 
swear,  such  party  wilfully  and  knowingly  so  swearing,  it 
shall  be  lawful  for  the  Attorney-General,  by  information 
in  the  nature  of  an  English  bill  in  the  Court  of  Chanceryi 
at  the  relation  of  a  parent  or  guardian  of  the  minor  whose 
consent  has  not  been  given  to  such  marriage,  to  sue  for 
a  forfeiture  of  all  estate,  right,  title,  and  interest  in  any 
property  which  hath  accrued  or  shall  accrue  to  the  party  so 
ofi'ending  by  force  of  such  marriage;  and  such  Court  shall 
have  power  in  such  suit  to  declare  such  forfeiture,  &c 

The  present  information  was  filed  against  Thomas  Her- 
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bert  Seveme  and  his  wife^  at  the  relation  of  the  husband's        1844. 
mother  and  guardian^  Louisa  Seveme.  After  alleging  that     x„  Gbn 
the  marriage  was  procured  by  the  female  defendant^  the  de-  «• 

Sbvkrns. 

fendant  Thomas  Herbert  Seveme  being  under  twenty-one, 
and  a  bachelor,  contrary  to  the  provisions  of  the  act,  by 
means  of  her  falsely  swearing  that  the  other  defendant  was 
of  the  age  of  twenty-one  years  and  upwards,  and  that  she 
wilfully  and  knowingly  so  swore,  the  information  prayed  that 
it  might  be  declared,  that  the  wife,  having  offended  as  afore- 
said, contrary  to  the  provisions  of  the  act,  had  forfeited  all 
estate,  right,  title,  and  interest  in  any  property  which  had 
accrued,  or  should  accrue  to  her  by  force  of  the  marriage, 
&nd  that  all  proper  directions  might  be  given  by  the  Court 
for  securing  all  such  estate,  right,  title,  and  interest,  for 
the  benefit  of  the  husband  and  the  issue  of  the  marriage, 
or  some  of  them,  in  such  manner  as  the  Court  should  think 
fit,  for  the  purpose  of  preventing  the  wife  from  having  any 
ii^terest  in  the  real  or  personal  estate,  or  any  pecuniary 
benefit  from  the  marriage. 

Upon  the  information  coming  on  for  hearing,  the  fol- 
lowing document,  which  was  sworn  to  be  a  true  copy  of 
It  document  filed  in  the  Archidiaconal  Court  of  Notting- 
ham, was  read  on  the  part  of  the  relator: — *'  18th  Octo- 
ber, 1842.  On  which  day  appeared  personally  Mary  Ann 
Crooome,  of  the  parish  of  St.  Peter,  in  the  town  of  Not- 
tingham, and  alleged  and  made  oath  that  she  is  of  the  age 
of  twenty-one  years  and  upwards,  and  a  spinster,  and  that 
>he  intends  to  marry  Thomas  Herbert  Seveme,  of  the 
parish  of  St.  Peter,  in  the  borough  of  Derby,  and  that 
^c  is  of  the  age  of  twenty-one  years  and  upwards,  and  a 
W^elor,  and  that  she  believes  there  is  no  let  or  impedi- 
n^ent  by  reason  of  any  pre-contract,  kindred,  or  alliance, 
or  of  any  other  lawful  cause  whatsoever,  nor  any  suit  com- 
^^ced  in  any  ecclesiastical  Court  to  bar  or  hinder  the 
Pi^>ceeding  of  the  said  matrimony ;  and  she  prayed  license, 
^^* ;  and  she  made  oath  that  the  usual  place  of  abode  of 
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her,  the  said  Maiy  Ann  Crooome,  hath  been,  for  the  spai 
of  fifteen  days  immediately  before  the  date  hereof,  in  tl 
parish  of  St.  Peter,  in  the  town  of  Nottingham.'' 

There  was  no  endence  to  shew  that  Maiy  Ann  Crocon 
named  in  this  document  was  the  same  person  as  the  defb 
dant  Maiy  Ann  SeTeme. 

The  eridence  that  Maiy  Ann  Seveme  knew  that  hi 
husband  was  a  minor  when  she  nuurried,  consisted  ol  stat 
ments  sworn  to  hare  been  made  by  her  in  a  conversatic 
which  was  not  put  in  issue  by  the  pleadings. 

Mr.  Swanston  and  Mr.  Smffthe,  in  support  of  the  info 
mation,  cited  the  Attomeg-General  ▼.  MuOay  (a). 

Mr.  Wigram  and  Mr.  Daniel^  for  the  defendants. — r 
&ncy  is  not  an  impediment  within  the  14th  section  of  fc 
statute,  and  therefore  the  oath,  if  taken,  was  not  in  oo 
tra?ention  of  anything  contained  in  that  section.  The  ca 
of  Attomeg'General  v.  MuUay  was  not  decided  on  th 
point.  The  information  must  be  dismissed  on  the  gioua 
that  any  decree  which  may  be  made  by  this  Court  will  b 
nugatoiy.  If  the  husband  attains  twenty-one  he  will  tak 
a  vested  interest  in  the  property,  and  can  will  it  to  th 
wife,  and  a  declaration  of  forfeiture  in  this  suit  will  nt» 
deprive  her  of  it.  If  he  attains  that  age  and  dies  intestate 
the  wife  will  take  a  share  of  the  property  under  the  statati 
of  distributions ;  but  in  such  case  her  interest  will  no 
properly  arise  '^  by  force  of  such  marriage.''  If  he  die 
under  twenty-one,  every  thing  goes  from  him.  There  be 
ing,  therefore,  no  property  in  question,  this  Court  has  ni 
jurisdiction.  The  object  of  the  Marriage  Act  was  not  ti 
transfer  to  this  Court  the  powers  of  the  Ecclesiastica 
Court  to  censure  the  parties.  Besides,  if  there  be  no  suflS 
cient  evidence  to  sustain  theinformation,  none  ought  t 

(o)  4  Rusd.  329. 
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be  supplied.     The  case  of  Marten  v.  Whichelo  {a)  is  im*        1844. 

portant  as  affecting  the  practice  of  the  Court  in  this  re-      "    ^ 

spect^  even  if  this  were  an  ordinary  suit  in  equity.     Here  v. 

erery  thing  turns  on  the  taking  of  a  false  oath.     Unless^ 

therefore^  a  false  oath  be  proved  against  one  or  other  of 

these  defendants^  the  relator  has  no  right  to  a  decree.  Now, 

it  is  not  proved  that  the  false  oath  alleged  to  have  been 

taken,  was  taken  by  the  defendant  Mary  Ann  Severne^  or 

that  if  she  took  it  she  knew  the  contrary  of  the  statement 

to  be  true.    And  this  being  a  case  of  a  highly  penal  nature, 

the  Court  will  grant  no  indulgence  to  the  relator :  Attor^ 

^'^ey^General  ▼.  Lucas  {b).     Besides,  the  surrogate  had  no 

c^uthority  to  administer  the  oath  in  any  other  form  than 

that  required  by  the  act.     Suppose  it  were  to  turn  out 

^pon  inquiry,  that  a  false  oath  had  been  taken,  still  it 

^ould  not  have  been  taken  as  to  matter  to  which  the  party 

^as  "  thereinbefore  required  personally  to  swear."     The 

information,  therefore,  could  not  be  sustained  in  respect  of 

<t  false  afSdavit  taken  under  such  circumstances.   Rex  v. 

faster  (c). 

]Mr.  Swanston,  in  reply. 

The  Vicb-Chancellor. — When  evidence  to  a  certain 
extent  has  been  given  in  support  of  the  case  of  a  complain- 
iknt  or  informant  in  equity,  but  which  is  not,  in  the  view 
of  the  Court,  sufficient  at  the  hearing,  and  the  Court  sees 
that  there  is  moral  certainty  or  reasonable  probability  that 
evidence  can  be  added,  it  is  within  the  discretion  of  the 
Conrt,  regard  being  had  to  the  circumstances  of  the  parti- 
cular case,  to  determine  whether  an  opportunity  should  be 
horded  to  the  parties  of  adducing  further  evidence.  It 
cannot  be  said  here  that  the  parties  are  without  evidence. 

(a)  Cr.  &  Ph.  257.  (&)  2  Hare,  666. 

(c)  Riiss.  &  Ry.  459. 


'N    (mjk 
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tile  ^gintrary>     Sow,  it  ia  tatiifi 

a  iiMiiw^    tuok  phee  bjr  fioenae  1 
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elapsed  since  the  marriage, — ^under  these  circumstances,         1844. 
supposing  that  the  case,  if  proved,  would  be  within  the     att  -Gbn 
act,  I  think  that  it  would  be  a  miscarriage,  if  I  were  not  ^^ 

.         Sbvernb. 

to  direct  an  inquiry.  It  is  said,  however,  that  this  case  is 
not  within  the  act,  as  the  husband  has  no  property  in  pos- 
session, and  will  lose  everything  if  he  dies  under  twenty- 
one.  The  case  cannot  be  put  stronger  for  that  argument 
than  hj  supposing  that  he  had  and  has  no  property  in  pos- 
session, reversion,  remainder,  or  contingency.  It  would 
be,  nevertheless,  within  the  act  of  Parliament,  which  uses 
the  words  *'  all  estate,  right,  title,  and  interest  in  any  pro- 
perty which  hath  accrued,  or  shall  accrue,  to  the  party  so 
offending,  by  force  of  such  marriage.''  And  although  it  is 
urged  that  no  property  which  can  hereafter  devolve  upon 
die  hosband  can  be  property  in  respect  of  which  the  wife 
could  acquire  an  interest  "  by  force  of  the  marriage," 
yet  I  can  conceive  cases  in  which  that  might  occur.  As- 
inming,  therefore,  that  the  husband  had  no  property,  the 
case  is  not  taken  out  of  the  act. 

Then  it  is  contended,  that  there  has  been  no  contraven- 
tion of  the  act,  by  reason  of  the  particular  language  of  the 
23rd  section.  There  being  a  provision  that,  where  either 
of  the  parties  shall  be  under  twenty-one  years  of  age,  a 
particular  statement  shall  be  made,  the  case  supposed  is, 
that,  in  order  to  avoid  making  the  statement,  the  party 
indudes  in  her  affidavit  falsely  that  which  makes  the 
statement  unnecessary,  and  I  am  asked  to  hold  such  an 
^davit  not  to  be  a  false  affidavit  within  the  act.  If  I 
^ere  so  to  construe  this  act,  I  think  that  I  ought  not  to 
attempt  to  construe  another. 

ExTKi  the  evidence  as  read,  and,  by  consent,  let  the  evidence  taken 
^^f  the  eighth  interrogatory  be  expunged.  Let  the  cause  stand  over, 
*'^^  the  relator  be  at  liberty  to  exhibit  an  interrogatory,  for  the  purpose 
^Pi^ving  that  the  roarriaoe  solemnized  by  license  between  the  defend- 
''^  it)  the  parish  church  of  St  Peter,  Nottingham,  on  the  1 8th  October, 
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1842,  was  procured  I17  the  female  defendant,  I17  means  of  I 
swearing  that  on  that  day  the  other  defendant  was  of  the  age  0 
one  years,  or  of  the  age  of  twenty-one  years  and  upwards,  and  < 
that  she  wilftiDy  and  knowingly  so  swore.  LeaTe  to  the  defend 
hibit  any  interrogatory  or  interrogatories  to  disproTe  thai  fact. 


JulyZrdSi  CORT  V.   WlNDER« 

Upon  the  con.  ARTUUB  ARMISTEAD,  by  his  wiU,  dated  tl 

itm^Heid!  Noyember^  1832,  after  giving  various  legacies  and  a 

JJ^^^^J^^  and  directing  that  all  the  residue  of  his  real  and  ] 

personal  estate  estate  should  be  sold  and  converted  into  money,  1 

cousins  ger.  that  his  trustees  therein  named  should  stand  posa 

Us^ciuh'e^  the  whole  of  the  residue  of  the  money  so  to  ariae  i 

oeptthat  the  real  and  personal  estate,  upon  trust,  in  the  first  pi 

issue  Of  any 

cousin,  dying  securing  the  several  annuities,  and  subject  thereto^ 

date  of  the  will  trust  for  all  and  every  of  my  first  cousins  germai 

tookth^^ro^'  divided  equally  amongst  them  share  and  share  f 

spective  share  whom  I  give  and  bequeath  the  same :  and  in  ca» 

Upon  the  my  said  cousins  shall  depart  this  life  before  their  re 

of iheumewiii  sI^^^B  ^f  the  residue  of  my  monies  and  personi 

the  share  of  a  giiall  bccome  due  or  payable,  leaving  any  lawful  is 

ooosm,  dying  *^  /  . 

without  issue  or  them  surviving,  I  direct  that  such  issue  shall  fa 
date  of  the  will  be  entitled  to  the  same  share  or  shares  of  the  same 
Se  toltetOT*^  °^  ^^^  monies  as  his,  her,  or  their  parent  or  parent 
was  held  not      fcavc  been  entitled  to  if  living/* 

to  hsTe  lapsed, 

bat  to  have  The  tcstator  died  in  May,  1837. 

bequwirhed  ^  ^y  an  order  made  in  this  cause  by  The  Vtce-Cl 
residne.  ^y  England,  bearing  date  the  15th  February,  184J 

referred  to  the  Master  to  inquire  and  state  w] 
cousins  german  of  the  testator  were  living  at  the  dal 
testator's  will,  and  whether  any  and  which  of  thei 
wards  died  in  the  lifetime  of  the  testator,  leaving  \ 
what  lawful  issue. 


b  • 
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The  Master,  by  his  report^  after  finding  who  were  the  1844. 
first  cousins  german  of  the  testator  living  at  the  date  of  his 
^11,  found  that  only  two  of  them  died  after  the  date  of  the 
testator's  will  and  in  his  lifetime^  namely^  John  Howson 
and  Arthur  Cox  Edmondson,  and  that  the  former  died 
^thout  issue,  and  the  latter  left  seven  children  surviving 
him. 

The  question  now  argued  was,  who  was  entitled  to 
tlie  shares  of  the  two  cousins  who  died  in  the  testator's 
lifetime. 

Mr.  Temple  and  Mr.  Freeling,  for  the  children  of  Arthur 
Cox  Edmondson,  contended,  that  those  children  were  en- 
titled to  the  share  which  their  father  would  have  taken, 
if  he  had  survived  the  testator.    They  cited  Smith  v. 
SmUh  (a),  and  Gibbs  v.  TaU  {b). 

Mr.  Spencey  Mr.  Russell,  Mr.  Bellamy,  Mr.  Bacon,  Mr. 
Darnel,  Mr.  CoUyer,  Mr.  Mylne,  Mr.  Cankrien,  Mr.  Rasck, 
Mr.  Phillips,  and  Mr.  Terrell  appeared  for  the  various 
other  parties. 

In  the  course  of  the  argument,  the  case  of  Greaves  v. 
ShUtlewarih  {c)  was  referred  to,  as  shewing  that  the  re- 
piesentatives  of  John  Howson  were  not  entitled  to  his 
>We,  but  that  the  whole  vested  in  the  surviving  cousins 
uid  the  issue  of  such  as  died  after  the  date  of  the  will. 

The  Vice-Chancellor. — It  seems  plain,  upon  this  will, 

that  the  testator  meant  the  same  persons  to  take  the 

whole  of  the  residue,  and  not  one  class  to  take  one  part, 

i|      and  another  a  different-  portion.    I  think  that  the  words 

^        "doe  or  payable"  are  referable  to  the  time  of  the  testator's 

fp*        death,  and  that  the  share  of  the  cousin  german  dying  in 

I 

I  (a)  8  Sim.  353.  (6)  Id.  132.  (e)  4  M.  &  Cr.  35. 
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1844.  the  testator's  lifetime  who  left  issue  belongs  to  his  isa 
That  introduces  a  difficulty  as  to  John  Howson's  shi 
but  I  think  I  maj  decide  that  there  is  no  lapse  as  to 
share,  and  that  it  falls  into  the  mass. 

On  the  following  day,  Mr.  PkilUps,  who  appeared  for 
testator's  widow  and  contended  that  both  shares  had  lapa 
referred  to  Gray  v.  Gorman  (a),  Christopherson  ▼.  Naylar 
and  Viner  v.  f)rancis  {c). 

The  Vice  Chancellor  (after  referring  to  T)fiherk 
V.  Harbin  {d) ). — My  impression  remains,  that  the  testa 
here  intended  the  whole  of  the  shares  in  the  residue  to 
to  the  same  class  of  persons,  the  right  to  them  to  be  aso 
tained  at  the  same  time,  and  that  there  should  be  no  hra 
or  difference  of  division.  I  think  that  the  words  "  due « 
payable/*  which  are  words  susceptible  of  a  variety  of  inte 
pretations  according  to  the  context  of  the  instrument  i 
which  they  are  found,  ought  in  this  will  to  be  constnu 
as  having  reference  to  the  death  of  the  testator;  althoii{ 
it  has  been  said  to  be  difficult,  or  apparently  difficult,  ^ 
reconcile  with  that  construction  the  sort  of  interpretati( 
adopted  in  Viner  v.  Francis,  and  other  cases  of  that  kin 
which  attribute  this  class-description  to  persons  who  i 
present  the  class  at  the  time  of  the  death.  It  has  bei 
said  also  that,  if  the  construction  which  I  consider  t 
correct  one  be  adopted,  the  effect  must  be  to  thwart  t 
word  "  said,*'  which,  it  is  contended,  is  used  in  the  n 
with  reference  to  the  cousins  individually.  But  I  am 
opinion  that  this  word  is  not  of  necessity,  even  literal] 
in  the  way.  The  testator  has  in  the  first  instance  usi 
the  words  ''  my  cousins  german :"  he  afterwards  says,  ''n 
said  cousins.''    That  may  as  well  apply  to  cousins  of  tl 


(a)  2  Hare,  268.  (c)  2  Cox,  190. 

(b)  1  Mer.  320.  (d)  6  Sim.  329. 
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class  before  mentioned  as  to  individuals.  I  think  it  may 
be  read  either  way.  No  will,  however,  can  be  properly 
interpreted  by  taking  its  clauses  separately;  the  whole 
most  be  read  in  order  to  obtain  a  just  interpretation. 
And,  doing  so  here,  I  think  that  the  testator  meant  all  his 
first  cousins  living  at  his  death  to  take,  with  this  single 
exception,  that,  if  any  of  his  first  cousins,  living  at  the  date 
of  his  will,  or  born  after  its  date,  should  die  in  his  (the 
testator's)  lifetime,  leaving  issue,  then  the  share  of  the 
person  so  dying  should  go  to  his  issue. 
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Hbarn  v.  Wells. 


Julyith^m. 


1  HE  Eev.  Joseph  Wells,  by  his  will,  dated  in  May,  1816,  Testator  by  his 
•fter  giving  various  legacies  and  devising  certaiu  real  es-  rcnta*of^u  real 
tates,  gave  and  devised  his  estates  at  Great  Kimble,  Little  P':?P^^y  5*^  ^^ 

p.      °  ^  wife  for  hie, 

lumble,  and  Ellesborough,  in  the  county  of  Bucks,  to  and  bequeaths 
Keoder  Mason  and  Thomas  Hearn  and  their  heirs,  to  the  personal  pro. 
^  of  the  testator's  wife,  Mary  Anne  Wells,  for  life,  with  JSJ^{„tely!^n. 
fcmamder  to  the  testator's  four  sisters  for  their  respective  stituting  her 

!•  .  ,  .     ,  ,  11.  -ni  1    "^^^  executrix : 

uves,  with  remainder  to  the  testators  kinsman,  Fleetwood  and  directs  that 
Wells,  for  his  life,  with  remainder  to  the  first  and  other  JhaU,  as  kwT* 

as  oonTeniently 
■■y  be  after  his  decease,  conTert  sll  the  conTertible  residue  of  his  personal  estate  into  money,  and 
isvftt  it  in  Goremment  or  real  securities,  and  pay  the  dividends  to  his  wife  for  life.  The  ulti- 
Bite  trusts  both  of  the  real  and  residuary  personal  property  are  in  favour  of  persons  who  are  not 
i*  OMe,  or  not  ascertained.  Twenty  years  elapse,  during  which  the  trustees  leave  the  widow  in 
^  poieesaon  and  management  of  the  whole  property,  and  then  the  surviving  trustee  files  a 
^  agtinst  her  for  an  account.  It  appears  in  the  suit  that  she  has  paid  all  the  testator's  debts 
to  IB  tinount  exceeding  the  amount  of  personalty  not  specifically  bequeathed,  but  that  she  has 
^  lone  of  die  assets  outstanding,  and  claims  to  be  a  purchaser  of  those  assets,  in  part  satis- 
'■ctioii  of  the  monies  which  she  has  overpaid : — Held,  that,  whatever  might  be  her  right  at  law 
ii  t  purchaser  of  those  asMts  upon  a  plea  of  plenl^  administravit,  her  right  as  a  purchaser  in 
'^■ity  is  not  absolute,  but  subject  to  the  rules  of  equitable  administration,  and  consequently  that, 
tae  biQ  being  filed  on  reasonable  grounds,  the  surviving  trustee  is  entitled  to  the  costs  of  the 
Mttt;  but : — Held,  under  the  circumstances  of  the  case,  that  he  is  not  entitled  to  costs  as  between 
'^'icitor  and  client. 

^t>iMc,  that  a  mortgage  for  years,  of  which  a  testator  has  been  in  possession  for  upwards 
^twmty  yetrs,  without  receiving  interest,  and  without  any  daim  being  made  in  respect  of  the 
^9*^  or  redemption,  ought  in  the  administration  of  assets  to  be  considered  as  leasehold. 


CASKS  m  CHAHCBBT. 

1844.        WHS  of  Fkctrood  Wdb  serenlly  snd  snccesMtely  in  tu 
msle,  snd  in  dc&nk  of  soch  inoe,  to  oertsin  uses  in  fisTOO 
of  such  msle  person  or  persons  ss  st  the  time  of  the  desH 
of  Fleetwood  WeDs  sboold  be  nesrest  rdsted  to  the  tesU 
tor  br  the  whok  bhiod.     And  ss  for  snd  concerning  s] 
the  rest^  residney  snd  remsinder  of  his  goods,  chstteb 
snd  personsl  estste,  whstsoerer  snd  wheresoerer,  snd  o 
whst  nsture  or  kind  soerer  not  thereinbefore  by  him  b& 
qnesthed^  the  tcststor  gsve  snd  beqnesthed  the  ssme  snc 
ererr  psrt  thereof,  subject  to  the  psyment  of  his  jnst  dAh 
snd  legscies  snd  his  fonersl  snd  testsmentsry  expenses 
unto  the  ssid  Kender  Msson  snd  Thomss  Hesm,  theu 
executors^  sdministrstors,  snd  sssigns,  opon  trust,  thst  hii 
ssid  trustees^  or  the  surriTor  of  them  &c.,  should^  with  si 
couTcnient  speed  sfter  his  deoesse,  sell  snd  dispose  of  snj 
conTert  into  money  such  psrt  of  the  ssid  residue  ss  should 
not  st  the  time  of  his  decesse  consist  of  stocks  or  funds,  oi 
be  iuTcsted  upon  eligible  resl  security,  snd  should  Isy  out 
snd  inrest  the  monies  which  should  be  produced  by  sudi 
ssle  snd  conrersion  in  the  psrlismentsry  stocks  or  funds  o1 
Grest  Britsin,  or  st  interest  on  goTemment  or  resl  seciui- 
ties  in  Englsnd,  in  the  nsmes  or  name  of  the  said  trustees^ 
with  power  to  Tsry  the  securities  and  should  stand  pos- 
sessed of  and  interested  in  the  siud  residue  upon  trust,  to 
pay  the  interest,  dindends,  and  annual  produce  to  Maij 
Anne  Wells  for  life,  then  to  Fleetwood  Wells  for  his  lifiB^ 
snd  after  the  death  of  the  sunriTor  of  them,  upon  certain 
trusts  for  the  benefit  of  the  male  issue  of  Fleetwood  Welbi 
and  in  default  of  male  issue  living  at  his  death,  in  tnut 
for  such  person  or  persons  as  under  or  by  virtue  of  hit  mi 
will  should  become  entitled  to  the  ultimate  remainder  in 
fee-simple  of  and  in  his  said  real  estates  situate  in  Oreit 
Kimble,  Little  Kimble,  and  EUesborough. 

By  a  codicil,  dated  in  May,  1816,  the  testator  deyifled 
certain  other  estates  to  the  same  uses  as  were  declsred  in 
his  will  concerning  the  estates  before  mentioned,  and  after 
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deyismg  certain  real  estates  in  Devonshire  to  his  wife,  abso-        1844. 
lutelj  gave  and  bequeathed  unto  and  for  the  absolute  and 
onlj  use,  benefit,  and  disposition  of  his  said  wife  Mary  Anne 
Wells  all  his  goods,  chattels,  and  personal  estate  within  the 
county  of  Devon  at  the  time  of  his  decease,  requesting,  how- 
ever, bat  not  directing,  that  his  said  wife  Mary  Anne  Wells 
should  dispose  of  his  said  personal  estate  at  her  decease, 
to  and  for  the  benefit  of  the  person  or  persons  who  under 
ius  will  might  be  then  entitled  to  his  real  estate  in  Bucks. 
By  a  subsequent  codicil  the  testator  appointed  his  wife 
to  be  his  sole  executrix. 

The  testator  died  in  March,  1818,  and  in  the  following 
July  his  widow  proved  the  will.  She  duly  paid  all  his 
debts,  funeral  and  testamentary  expenses,  and  legacies, 
tnd  being  tenant  for  life  of  all  the  real  and  personal  estate 
of  the  testator,  was  left  in  full  possession  of  them  by  the 
trustees,  who,  except  as  after  mentioned,  never  attempted 
to  execute  the  trusts  of  the  will. 

On  the  15th  of  August,  1829,  Mr.  Heam,  who  had  sur- 
^ved  his  co-trustee,  and  who  was  a  solicitor,  wrote  a  letter 
of  that  date  to  Mrs.  Wells,  in  which  was  the  following 
Passage: — ''On  looking  into  the  will  of  my  late  friend 
Dr.  Wells,  I  perceive  that  in  a  certain  event,  (far  distant  I 
trust),  considerable  responsibility  will  devolve  upon  me  as 
tlie  surviving  trustee  in  respect  of  the  personal  estate,  and 
of  which  personal  estate  I  am  not  aware  that  I  have  the 
1^  account  whatever.  As  you,  no  doubt,  have  some 
ititement  of  it,  I  am  sure  you  will  excuse  my  asking  for  a 
^fy  of  it,  by  the  present  opportunity  if  convenient.'^ 

In  answer  to  this  letter,  Mrs.  Wells  sent  a  copy  of  the 
^doary  account  as  passed  at  the  Stamp-office,  together 
^th  a  letter  explaining  the  state  of  the  accounts,  and 
noticing  that  the  amount  of  her  payments  exceeded  that 
^  her  receipts,  and  that  she  had  made  arrangements  by 
the  tale  of  testator's  London  Dock  Stock  and  otherwise,  for 
''^paying  herself. 

VOL.  I.  z  c.  c.  c. 
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1844.  Mr.  Hearn,  in  replying  to  this  letter^.stated  that  he  saw 

nothing  objectionable  in  the  arrangements  made  by  Mrs. 
Wells.  Being,  however,  afterwards,  advised  that  there  were 
difficulties  in  the  case,  he  filed  the  present  bill  against 
Mrs.  Wells  and  Fleetwood  Wells,  allying,  as  the  fact  waa^ 
that  Fleetwood  Wells  had  no  issue,  and  that  it  was  uncer- 
tain who  would  be  entitled  upon  his  death  to  the  estates  st 
Great  Kimble  &c.,  and  praying,  that  an  account  might  be 
taken  of  the  residuary  personal  estate  of  the  testator,  that 
such  personal  estate  might  be  converted,  and  that  the 
trusts  of  the  will  might  be  carried  into  execution. 

By  the  decree  made  on  the  hearing  of  the  cause  in  May 
1842,  the  usual  administration  accounts  (a)  were  directed, 
and  it  was  referred  to  the  Master  to  inquire  what  was  the 
state  and  condition  and  the  circumstances  of  the  testator's 
estate,  not  specifically  bequeathed,  at  the  time  of  his  death, 
as  to  investment  or  otherwise,  and  also  what  had  become 
thereof;  and  the  Master  was  to  ascertain  and  state  what 
was  the  clear  residue  of  the  testator's  personal  estate,  not 
specifically  bequeathed,  at  the  time  of  his  death. 

The  Master  by  his  report,  after  stating  the  respective 
amounts  of  the  receipts  and  payments  by  the  ezecutri]^ 
found  that  the  amount  of  sums  paid  by  the  executrix 
in  discharge  of  the  testator's  debts  ftc.  exceeded  the 
amount  of  sums  received  by  her  on  account  of  the  personal 
estate  (other  than  the  personal  estate  in  Devonshire)  by  the 
sum  of  £3536.   The  Master  then  mentioned  the  state,  cra- 
dition,  and  circumstances  of  the  personal  property  of  the  tes- 
tator, not  specifically  bequeathed,  at  the  time  of  his  death. 
And  he  found  that  the  only  part  of  the  personal  estate 
which  had  not  been  got  in  by  the  defendant  oonsistied  of 
the  following  items :  viz.  a  sum  of  £820  secured  on  a  mort- 
gage of  leasehold  lands  at  Weston  Turville,  certain  ri»m 
in  the  Provident  Assurance  Society,  County  Fire  Office^ 

(a)  See  Ord.  Aug.  1841  ;  No.  45. 
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and  London  Bock,  of  the  yalae,  in  the  whole^  of  £1 790,  and        18^. 
anannuitj  of  dE200,  which  had  been  purchased  by  the  testa- 
tor in  1818,  consisting  of  the  dividends  on  £6666  Consols, 
payatde  during  the  life  of  a  Mr.  Blackburn,  who,  at  the  time 
of  the  testator's  death,  was  in  his  fiftieth  year. 

With  respect  to  the  mortgage,  the  Master  found  that 
the  testator  took  it  by  assignment  in  1806,  the  original 
mortgage  for  a  term  of  500  years  having  been  created  in 
1759;  and  that  from  the  time  of  the  assignment  the  tes- 
tator^ and  after  his  death  the  defendant,  Mrs.  Wells,  had 
been  in  possession  of  the  mortgaged  property ;  and  that  it 
bad  been  admitted  before  him  by  the  defendants,  that, 
diffing  the  whole  of  that  period,  no  claim  had  ever  been 
made  upon  the  testator  or  his  wife  in  respect  of  the  equity 
of  redemption,  nor  had  any  interest  been  paid  to  them ; 
tnd  that  £460  was  admitted  by  Mrs.  Wells  to  be  the  pro- 
mt value  of  the  property  if  considered  as  discharged  from 
the  mortgage;  but  that  she  did  not  admit  it  to  be  so  dis- 
diarged. 

With  respect  to  the  annuity,  the  Master  found,  that  the 

^oe  of  it  in  1818,  the  time  of  the  testator's  death,  had 

been  found,  by  an  actuary  employed  by  the  plaintiff,  to  be 

£2252;  and  by  an  actuary  employed  by  the  defendant,  to 

be  £1678;  but  that  the  latter  result  had  been  obtained  by 

idopting  in  1818  the  principle  of  valuation,  from  which 

tfce  price  in  1818  had  been  deduced;  and  that  the  former 

amount,  or  thereabouts,  had  been  returned  by  Mrs.  Wells 

as  the  value  of  the  annuity  in  passing  the  residuary  ao- 

eoont  at  the  Stamp-office, 

The  Master  further  found,  that,  under  these  ciroum- 
staaoea,  the  plaintiff  insisted  that  the  mortgage  must  either 
be  treated  as  a  mortgage  in  possession,  in  which  case  the 
vents  and  profits  for  the  whole  period  of  possession  by  the 
testator  and  his  representatives  must  be  accounted  for-^-or 
as  an  interest  absolutely  vested  in  the  representatives  of  the 
testator,  in  which  case  the  value  of  the  premises  ought  to 

z2 
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1844.  be  ascertained^  in  order  that  the  interest  of  the  tenant  for 
life  and  the  reversioner  might  be  adjusted^  and  for  that 
purpose  that  an  account  of  the  rents  and  profits  since  the 
death  of  the  testator  ought  to  be  taken :  and  with  respect 
to  the  dividends  of  the  stocky  that  the  defendant  Mrs. 
Wells  ought  to  account  for  the  testator's  interest  therdoj 
according  to  the  value  of  it  at  the  time  of  his  decease,  anci 
that  she  was,  therefore,  now  chargeable  with  £2252  on  thai 
account. 

On  the  other  hand,  the  Master  found,  that  the  defisnd- 
ant  Mrs.  Wells  insisted  that,  by  reason  of  her  paymenti 
having  exceeded  the  total  amount  of  the  testator's  estate 
which  at  that  time  was  applicable  thereto,  she  became  i 
purchaser  of  the  mortgage  security,  of  the  testator's  in? 
terest  in  the  dividends  of  the  £6666  Consols,  (the  value  o! 
which  she  insisted  must  be  taken  at  £1678  only),  and  d 
the  shares  so  belonging  to,  and  forming  part  of,  the  tes- 
tator's personal  estate  not  specifically  bequeathed,  and  be- 
came entitled  to  retain  the  same  for  her  own  benefit ;  and 
that  no  part  of  the  testator's  personal  estate  was,  at  the 
date  of  the  report,  outstanding  or  undisposed  of;  and  thai 
there  was  no  clear  residue  of  the  testator's  personal  estati 
not  specifically  bequeathed  at  the  time  of  his  death. 

And  with  the  consent  of  the  parties  to  the  suit,  the 
Master  submitted  to  the  judgment  of  the  C!ourt,  whetfaeTj 
under  the  circumstances  before  stated,  the  sum  of  £820^ 
secured  by  mortgage  and  the  testator's  interest  in  the 
dividends  of  the  £6666  Stock,  and  the  shares  and  Dock 
Stock,  were  or  were  not  properly  to  be  considered  as  then 
forming  part  of  the  testator's  personal  estate  outstand- 
ing.   If  the  Court  should  be  of  opinion  that  they  won 
so  to  be  considered,  then  he  submitted  how  and  at  whit 
sum  the  mortgage  sum  and  the  testator's  interest  in  the 
dividends  were  respectively  to  be  valued  and  charged 
against  the  defendant  Mrs.  Wells.    Under  the  drcnni- 
stances  before  mentioned  he  stated  that  he  was  unabk  to 
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set  forth  whether  there  was  any  clear  residue  of  the  tes-  1844. 
tator's  personal  estate^  or  what^  if  anjrthing^  was  the  amount 
of  the  same  until  the  before-mentioned  questions,  with  re- 
ference to  the  values  of  the  mortgage  and  of  the  dividends 
on  the  said  £6666  Stocky  had  been  respectively  deter- 
mined by  the  Court 

The  cause  now  came  on  for  hearing  for  further  direc- 
tions and  costs^  and  also  for  hearing  upon  the  petition  of 
the  defendant  Mrs.  Wells^  which  had  been  presented  under 
the  following  circumstances : — 

In  February,  1844,  only  a  few  days  before  the  date  of 
the  Master's  report,  the  petitioner  was  informed  for  the 
first  time,  that  her  late  husband  had  executed,  to  his  late 
sister  Elizabeth  Wells,  a  bond  dated  the  22nd  of  April, 
1806,  for  securing  to  her  an  annuity  of  £95  per  annum. 
It  appeared  that  the  testator  had  for  some  years  made  an 
annual  payment  of  .£96  to  his  sister;  that  he  afterwards 
increased  that  payment  to  £100 ;  that,  previously  to  his 
death,  he  requested  the  petitioner  to  continue  that  pay- 
ment ;  that  she  accordingly  did  so,  and  afterwards,  of  her 
own  accord,  increased  it  to  £120  per  annum^  without 
knowing  or  suspecting  that  the  testator  had  been  under 
any  legal  obligation  to  his  sister,  but  only  supposing  that 
in  what  she  did  she  was  fulfilling  his  wishes.  It  further 
appeared,  that  Mrs.  Elisabeth  Wells  died  in  January,  1844 ; 
and  that,  in  the  following  month,  a  claim  was  made  by  her 
executors  upon  the  petitioner  for  the  balance  due  in  re- 
spect of  the  annuity,  upon  payment  of  which  she  was  first 
made  acquainted  with  the  existence  of  the  bond,  by  the 
circumstance  of  its  being  delivered  up  to  her. 

The  petitioner,  after  stating  these  facts,  which  were  veri- 
fied by  affidavit,  prayed,  that  the  sum  of  £2460,  being  the 
aggregate  of  the  sums  which  the  petitioner  had  paid  in  re- 
spect of  the  annuity,  might  be  added  to  the  sum  of  £3533 
found  due  by  the  Master's  report  to  the  petitioner  on  the 
balance  of  the  account  of  the  personal  estate  of  the  testator 
come  to  her  hands. 
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1844.  It  will  be  perceived  that,  taking  the  valae  of  fhe  divi- 

dends  of  the  Consols  to  be  £2252,  and  the  value  of  the 
mortgage-money  to  be  £450,  as  contended  for  by  the 
plaintiff,  and  adding  to  those  sums  the  admitted  value 
of  the  shares,  there  would  result  a  sum  of  £4402,  whidi 
being  larger  in  amount  than  £3526,  the  sum  found  due  to 
Mrs.  Wells  by  the  Master,  there  would,  upon  deducting 
the  latter  sum  from  the  former,  remain  a  small  amount  ol 
assets  to  be  administered.  But  supposing  Mrs.  Welk'fl 
calculation  of  the  value  of  the  dividends  to  be  right,  oi 
supposing  the  plaintiff's  calculation  to  be  right,  and  adding 
to  the  sum  of  £3536  the  sum  of  £24:60,  mentioned  in  the 
petition,  there  would  be  no  assets  to  be  administered.  Id 
either  of  the  latter  cases,  therefore,  the  question  to  be  de- 
cided would  be  simply  one  of  costs. 

Mr.  fVigram  and  Mr.  Calvert,  for  the  plaintiff,  oontendedj 
that  their  client  was  justified  in  filing  the  bill,  and  was, 
therefore,  entitled  to  his  costs  as  between  solicits  and 
client,  whether  there  were  any  assets  to  be  administered  cm 
not :  Larkins  v.  Paaton  (a).  Barker  v.  fVardle  (6),  Jackwm  v. 
Woolley  {c) ;  but  that  here  it  must  be  considered  that  then 
were  outstanding  assets,  out  of  which  he  was  entitled  to  be 
paid.  With  respect  to  the  sum  of  £2460,  mentioned  in 
the  petition,  Mrs.  Wells's  claim  against  the  testator's  es- 
tate could  not  arise  until  she  had  notice  of  the  bond,  whicfa 
was  not  till  about  the  date  of  the  Master's  report.  Il 
might  be  asked  why  the  plaintiff  did  not  stop  the  suit  upoi 
the  coming  in  of  the  answer ;  but  that  was  accounted  iof 
by  the  difference  of  opinion  which  existed  between  hin 
and  the  defendant  as  to  the  value  of  the  annuity. 

Mr.  Baily,  for  the  defendant  Fleetwood  Wells. 

Mr.  FoUeit  and  Mr.  Selwyn,  for  the  defendant  Mrs.  Well 

(a)  2  Myl.  &  R.  320.        {h)  2  M.  &  K.  818.       (e)  12  Sim.  12. 
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—The  testator  died  in  1818.    The  trust  of  the  will  is^  that        1844. 
immediately  after  his  death  the  plaintiff  shall  ascertain  and 
lealise  the  residuary  personal  estate  of  the  testator.     He, 
however^  takes  no  step  in  the  trust,  but  leaves  the  defend- 
ant in  possession  of  the  whole  property,  and  after  twenty 
yean  files  his  bill  to  ascertain  the  state  of  the  assets.    It 
ti  not  disputed  that  the  answer  to  that  bill  contained  a 
tnie  statement  of  the  account,  a  circumstance  which  alone 
will  deprive  the  plaintiff  of  the  costs  of  prosecuting  the 
suit  after  answer :  Anon.  (a).     The  cases  relating  to  simple 
contract  creditors  have  no  bearing  upon  the  present  case* 
In  those  cases  certain  assets  are  realised,  and  the  cre- 
ditors who  come  in  and  get  the  advantage  of  a  fund  for 
payment  of  their  debts  pay  the  costs  of  the  suit;  and 
it  is  jost  and  reasonable  that  they  should  do  so.    But  even 
ui  a  creditors^  suit,  if  there  be  no  assets  applicable  to  the 
payment  of  the  debts,  the  plaintiffs  will  be  ordered  to  pay 
the  costs  of  the  suit :  Blueit  v.  Jessap  (b).    In  the  present 
Ctte  the  defendant,  to  whom  the  fund  belongs,  receives  no 
benefit  from  the  suit.    The  only  party  who  receives  any 
benefit  from  it  is  the  plaintiff,  and  he  gets  the  protection 
of  the  Court.    If  he  gets  that  protection,  and  there  are  no 
outstanding  assets  to  be  administered,  can  he  claim  costs 
gainst  the  executrix  ?    It  cannot  be  said  that  the  assets 
of  which  the  executrix  is  the  rightful  purchaser  are  out- 
standing assets.    Upon  pleni  admimstravit,  pleaded  by  an 
oxecutor,  if  it  be  proved  that  he  hath  goods  in  his  hands 
^hich  were  the  testator's,  he  may  give  in  evidence  that  he 
aath  paid  to  that  value  of  his  own  money,  and  need  not 
plead  it  specially:  Co.  LUt.  283.  a.     [The  Vtce- Chancellor 
'^Herred  to  the  observations  of  Sir  Thomas  Plumer,  in 
^iahnery.  Bradley  (c),  but  said  that  he  did  not  think  those 

(a)  4  Madd.  273.  perty  in  question  had  been  per- 

(6)  Jac.  240.  sonal,  &c, 

(e)  ]J.  &  W.  64.     If  the  pro- 
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1844.  observations  were  intended  to  be  taken  strictlj 
ally.]  This  case  has  been  treated  in  the  Mai 
entirely  as  a  question  of  amount  of  payment,  tl 
by  the  executor  being  admitted.  It  is  too  late 
for  the  plaintiff  now  to  contend  that  there  an 
ing  assets.  The  defendant  was  a  purchaser  of  tl 
at  the  death  of  the  testator^  and  the  only  quest 
is  the  sum  due  ? 

In  the  course  of  the  argument  the  case 
Curtis  (a)  was  mentioned  as  bearing  upon  the 
the  value  of  the  annuity. 

The  Vice-ChancelloRj  (after  referring  to 
Briddock  (b)  and  Anon,  (c) ). — ^This  bill  is  filed 
siduary  legatee  in  trust  against  the  sole  exi 
against  one  of  the  persons  for  whom  the  plaii 
duary  legatee  in  trust.     The  executrix  and  t 
ant  are  the  only  persons  living  who  are  be' 
terested  in  the  residue  under  the  trust ;  but 
if  any^  of  Fleetwood  Wells  will  be  intereste 
due^  and  will  have  a  right  to  call  the  trust 
for  the  manner  in  which  he  has  executed  hit 

Now^  that  there  is  a  right  in  the  plaint 
under  such  circumstances^  no  one  has  deni 
deny.     But  it  is  said  that  the  amount  of 
by  the  executrix  in  respect  of  debts  anc 
the  estate  is  so  great  as  to  leave  no  r 
this  is  an  answer  to  the  plaintiff's  dema 
the  suit.     Supposing  a  suit  of  this  natu 
tious^  the  right  to  costs  may  depend  i 
whether  there  are  assets  in  Court,  or 
to  be  administered.     If  there  are  sue 
I  apprehend,  generally   is,  that  the 

(a)  You.  543.  (6)  2  Vera.  608. 
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OQt  of  those  assets,  whatever  may  be  the  demand  of  the  1844. 
execatorin  respect  of  other  payments  or  other  creditors.  I 
ctD  conceive  a  case  where  a  suit  may  have  been  instituted 
under  such  circumstances  of  desperation  as  to  make  an  ex- 
ception to  the  general  rule.  That  is  not  so  here.  It  was 
reasonable  that  the  plaintiff  should  file  his  bill  to  ascer- 
tain how  the  matter  stood^  more  especially  with  respect  to 
the  annuity  and  the  mortgage.  As  to  the  latter,  I  think 
it  was  his  positive  duty  as  a  trustee  not  to  rest  satisfied 
with  the  statements  of  the  executrix.  When  I  add,  that 
it  appeared  for  some  time,  that,  if  anything  should  accrue 
upon  these  two  items,  the  property  would  yield  a  residue, 
(the  existence  of  the  bond  not  being  then  known),  it 
seems  to  me  that  it  was  proper  and  just  to  take  those 
steps  in  the  cause  that  were  taken.  Therefore,  if  there 
are  outstanding  assets,  according  to  principle  and  autho- 
rity, the  costs  must  be  paid  out  of  those  assets,  whatever 
may  be  the  hardship  on  the  executrix.  As  to  the  right 
of  an  executor  to  outstanding  assets,  the  rules  laid  down 
in  the  books  must  be  taken  with  some  qualification.  I 
cannot  accede  to  the  proposition  that  an  executor  has  a 
right,  in  equity,  to  acquire,  as  a  purchaser,  an  absolute 
title  to  specific  chattels,  by  intending  so  to  deal  with  them, 
md  by  paying  the  testator's  debts  to  an  amount  exceed- 
ing the  value  of  those  chattels.  Whatever  may  be  the 
nile  of  law  upon  a  plea  of  pleni  administravit,  I  apprehend 
that  not  to  be  the  rule  in  equity.  I  do  not  agree,  that, 
in  equity,  the  executor  has,  under  such  circumstances, 
tt  absolute  right  to  the  property. 

I  should,  therefore,  hold  here,  that  there  were  out- 
standing assets,  but  for  the  form  in  which  the  accounts 
^cre  stated  in  the  Master's  Office.  Mr.  FoUeWs  able  argu- 
ment has  raised  a  doubt  in  my  mind  as  to  this — namely, 
whether  the  case  is  not  so  constructed  as  to  preclude  the 
plaintiff  from  raising  that  question.  Upon  this  point  I 
^U  reserve  my  opinion  until  I  have  read  the  papers,  as 
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also  my  opinion  upon  the  question  of  the  plaintiff's  costs 
being  as  between  solicitor  and  client,  as  to  which  I  entertain 
some  doubt.  Subject  to  this  reservation: — the  outstanding 
assets  must  be  applied,  first,  in  payment  of  the  costs  of  the 
executrix,  and  then  of  the  plaintiff;  and  the  plaintiff  must 
pay  Fleetwood  Wells's  costs  and  add  them  to  his  own. 

July  6th.  On  a  subsequent  day,  the  Vtce-Chancellor  said,  that  he 
was  of  opinion,  notwithstanding  the  form  of  the  proceedings 
in  the  Master's  Office  that  the  assets  in  question  must,  for 
the  purpose  of  costs,  be  considered  as  outstanding  assets. 
His  Honor,  however,  added  that  he  should  not  award 
costs  to  the  plaintiff,  as  between  solicitor  and  client.  The 
cases  of  creditors'  suits  did  not,  in  his  opinion,  govern  the 
present  case;  and  the  party  who,  in  Jackson  v.  fFooUef, 
received  costs  as  between  solicitor  and  client  was  in  a 
situation  materially  different  firom  that  of  the  present 
plaintiff. 


Declare,  that  the  defendant  M.  A.  Wells  is  entitled  to  add  the  amount 
of  the  debt  in  the  petition  mentioned  to  the  amount  found  due  to  her  bjr 
the  report  of  the  Master,  dated  the  16th  February,  1844;  and  that,  hav- 
ing regard  to  the  circumstances  appearing  in  tlie  Master's  report,  and  in. 
the  petition  and  affidavits  filed  in  support  thereof,  the  defendant  M.  A. 
Wells  is  entitled  to  retain  for  her  own  benefit  all  the  assets  of  the  testatOK 
Joseph  Wells  appearing  in  the  said  Master's  report  to  be  unconverted, 
subject  to  the  payment  of  the  costs  of  the  plaintiff  and  the  defendant  Flee^ 
wood  Wells.   And  the  said  M.  A.  Wells,  by  her  counsel  consenting  theietiOy 
let  the  plaintiff  pay  to  the  defendant  Fleetwood  Wells  his  coete  of  the  soif; 
and  let  the  defendant  M.  A.  Wells  pay  to  the  phiintiff  what  he  shall  ao 
pay  for  the  said  costs,  and  also  the  plaintiff's  costs  of  this  suit    Refer  it 
to  the  taxing  Master  to  tax  the  costs  of  the  plaintiff  and  the  defendant 
Fleetwood  Wells,  in  case  the  parties  differ.    Liberty  to  apply. 
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July  2Srdf 
24th,  25th,  Sf 

Meinertzhaoen  V,  Davis.  .  ^^^^'   , 

August  3rd. 

IN  the  year  1826,  William  Sidney  Warwick,  a  native  and  Upon  the  mar- 

,  ,     ruige  of  an 

citizen  of  Virginia,  but  resident  and  carrying  on  the  busi-  Englishwoman 

nen  of  a  merchant  in  London,  married  Elizabeth  Louisa  ^f^i^^  United 

Holdsworth,  an  Englishwoman.  fcm^'rJrir  re" 

By  a  settlement^  dated  the  4th  April,  1826,  and  made  >ident  in  Eng. 

previously  to  the  marriage,  the  sums  of  £1250  and  3028/.  tune  of  the 

6f.  M.,  making  together  4278/.  6*.  6rf.  £3  per  cent.  Con-  ^^^^"^^ 

•olidated  Bank  Annuities,  and  the  sum  of  1740/.  lOs.  British  ftwda, 

was  assigned  to 

«8  per  cent.  Beduced  Bank  Annuities,  being  the  fortune  trustees,  who 
of  the  intended  wife,  were  assigned  to  Benjamin  Goodwin  men,  and  reia- 
Datis  and  Oeoi^e  F.  Davis,  their  executors,  administrators,  ^  upOTToer- 
Wid  assigns,  upon  trust  that  they,  or  the  survivor  of  them,  ^J"^^^^ 
^  the  executors,  administrators,  or  assigns  of  such  sur-  and  wife, 

and  the  issue 
of  the  mar- 
J^^lge.  Bj  the  settlement,  power  was  given  to  the  trustees,  with  the  consent  of  the  hus- 
^^<Ki  tod  wife,  to  invest  the  trust  property  in  the  names  of  the  trustees  or  trustee  for  the 
^^  being,  in  the  public  funds  of  Grreat  Britain  or  America,  or  upon  real  securities  in  England, 
^ftla,  or  America ;  and  power  was  also  given  to  the  husband  and  wife  or  the  survivor,  in  case 
^W  esisting  tmsCeet  should  be  desirous  of  being  discharged  from  the  trusts,  to  appoint  new 
^^^atees.  After  the  marriage,  the  husband  and  wife  lived  for  about  five  years  in  England,  and 
^^^  went  to  reside  permanently  in  America,  having,  previously  to  their  departure,  appointed 
^^^VM  Americans  to  act  as  trustees  in  the  room  of  the  two  original  trustees,  the  trust  pro- 
P^ty  being  at  the  same  time  transferred  by  the  English  trustees  into  the  American  funds  in  the 
^■^es  of  the  three  American  trustees : — Meld,  that  this  appointment  of  American  trustees, 
^Wufh  not  expressly  authorized  by  the  settlement,  was  valid. 

Upon  the  constmction  of  the  power  for  appointing  new  trustees  and  the  dauae  for  the  indemnity 
^  the  trustees  contained  in  a  marriage  settlement,— /feM,  that  the  appointment  of  three  new 
^nutecs  in  the  room  of  the  two  original  trustees  of  the  settlement  was  valid. 

By  a  Bsarriage  settlement,  trusts  of  certain  property  in  the  English  funds  were  declared  in 
&voar  of  the  husband  and  wife  and  issue  of  the  marriage.  The  trustees  afterwards  retired  from 
^  trust,  having  transferred  the  whole  of  the  trust  fund  into  the  American  funds,  in  the  names 
^  new  trustees,  who  were  Americans.  Subsequently,  upon  an  apprehension  by  the  old  trustees 
^t  this  transfer  amounted  to  a  breach  of  trust,  the  husband  deposited  with  them  certain 
tobiooo  warrants,  which,  by  a  written  agreement  between  the  parties,  the  old  trustees  were  to  be 
^  liberty  to  sell,  for  the  purpose  of  recovering  the  trust  fund,  they,  by  the  same  instrument, 
ni  eoQsiderBtion  of  this  security,  agreeing  to  suspend  proceedings  in  America  for  the  recovery 


^  ^  trust  fund.  In  pursuance  of  this  agreement  the  old  trustees  sold  the  tobacco  warrants, 
'^^  invested  the  produce  in  Exchequer  bills ;  but  it  was  afterwards  decided  by  a  court  of 
fy*^  in  England,  that,  at  the  time  of  the  execution  of  the  agreement,  no  breach  of  trust  had 
yeu  committed ;  and  that  the  old  trustees  had  then  no  interest  in  the  fund : — Held,  that,  as 
^^  wu  no  consideration  for  the  deposit  or  agreement,  the  old  trustees  had  no  right,  as  against 
^^usband  or  his  representatives,  to  retain  the  Exchequer  bills  for  the  benefit  of  the  infiant 
^"""^(tn  of  the  marriage. 
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yivorj  should  get  in  and  receive  the  said  estates,  monies, 
stocks,  funds,  securities,  shares,  and  property  thereby  as- 
sured, as  and  when  the  same  should  respectively  become 
due  and  payable;  and  should  (but  with  the  consent  in  writ- 
ing of  the  intended  husband  and  wife  and  the  survivor  of 
them)  lay  out  and  invest  the  same,  immediately  after  the 
receipt  thereof,  at  interest,  in  the  names  or  name  of  the 
trustees  or  trustee  for  the  time  being,  either  in  or  upon 
any  of  the  public  stocks  or  funds  of  Ghreat  Britain  or 
America,  or  upon  real  securities  in  England,  Wales,  or 
America,  and  should  from  time  to  time  (with  such  consent 
as  aforesaid)  alter,  vary,  and  change  the  securities  in  or 
upon  which  the  same  trust  monies,  or  any  part  thereof, 
should  from  time  to  time  be  invested,  either  as  occasion 
should  require  or  as  should  be  thought  proper  and  expe- 
dient, and  should  stand  and  be  possessed  of  the  said  trust 
monies,  stocks,  funds,  and  securities,  and  the  dividends, 
interest,  and  income  thereof  upon  the  trusts  following,  &c. 
The  trusts  were — ^to  pay  the  annual  interest  and  dividends 
to  the  intended  wife  for  her  life,  without  power  of  antidpa— ^ 
tion ;  after  her  decease  to  the  intended  husband  for  his  life  ^^ 
or  until  he  should  become  bankrupt ;  and,  after  the  decfUica 
of  the  survivor,  to  apply  the  trust  funds  for  the  bene&'€ 
of  the  children  of  the  marriage  as  tenants  in  common. 

The  settlement  then,  after  regulating  the  fortunes  of  tbe 
children,  contained  a  proviso,  that  it  should  be  lawful  for 
the  trustees,  with  the  consent  in  writing  of  the  intended 
husband  and  wife,  or  the  survivor,  to  invest  the  trust  fund 
in  the  purchase  of  any  fee-simple  lands  or  tenements  in 
England,  Wales,  or  America,  either  of  fi'eehold  or  copyhold 
tenure. 

The  settlement  then  provided  that,  in  case  the  said  Ben- 
jamin Goodwin  Davis  and  George  Frederick  Davis,  or  anj 
of  them,  or  any  new  trustee  or  trustees  to  be  appointed 
under  that  present  provision  in  their  or  either  of  their 
place,  should  depart  this  life,  or  be  desirous  of  being  dis- 
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charged  of  and  from  tbe  aforesaid  trusts^  or  should  neglect 
or  refuse  or  become  incapable  to  act  in  the  said  trusts  before 
the  same  should  be  fully  executed  and  performed,  then» 
ind  80  often  as  the  same  should  happen^  it  should  be  law- 
fid  for  the  said  William  Sidney  Warwick  and  Eliza  Louisa 
Holdsworth,  his  intended  wife^  during  their  joint  lives  and 
after  the  decease  of  them^  then  to  and  for  the  said  William 
Sidney  Warwick  alone^  if  livings  or  his  executors  or  ad- 
midatrators^  or  in  case  of  his  or  their  default  as  therein 
mentioned,  or  in  case  there  should  be  no  executor  or  ad- 
miniairator  of  said  William  Sidney  Warwick,  then  for  the 
acting  trustee  or  trustees  for  the  time  being,  or  the  last 
acting  trustee^  or  the  executors  or  administrators  of  the 
hat  acting  trustee,  to  nominate  any  person  or  persons  to 
tnppljr  the  place  of  the  trustee  or  trustees  respectively  so 
dybg,  desiring  to  be  discharged,  or  refusing,  neglecting, 
<Kr  becoming  incapable  to  act  as  aforesaid;  and  that,  im- 
'iiediately  after  such  appointment,  the  trust  estate,  money, 
stocks,  funds,  and  securities,  which  should  be  then  vested, 
^der  or  by  virtue  of  those  presents,  in  the  trustee  or 
^^Hatees  respectively  so  dying,  &c.,  should  be  conveyed,  as- 
^^ed,  and  transferred  so  and  in  such  manner  as  thai  the 
^^me  might  vest  in  such  new  trustee  or  trustees  jointly  with 
'4e  surviving  or  coniinuhg  trustee  or  trustees,  or  solely,  as 
^he  ease  might  require,  and  in  his,  her,  or  their  executors, 
Mministrators,  or  assigns,  upon  the  trusts  thereinbefore 
^^ressed  and  declared  of  and  concerning  the  same ;  and 
Uiat  every  new  trustee  should  have,  and  might  exercise,  the 
^ame  powers  and  privileges  whatsoever,  as  if  he  had  been 
appointed  a  trustee  by  those  presents,  and  as  if  his  name 
had  been  inserted  in  those  presents,  instead  of  the  name  of 
Uie  trustee  or  trustees  in  or  to  whose  place  such  new  trus- 
tee or  trustees  respectively  should  come  or  succeed. 

The  settlement  then  contained  a  proviso,  that  any  one 
or  more  (rf  the  trustees  thereby  appointed,  or  to  be  ap- 
IKnnted,  should  not  be  answerable  or  accountable  for  tbe 
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other  or  others  of  them^  or  anjr  or  either  of  them,  finr  the 
acts^  receipts^  or  defaults  ai  the  other  or  others  of  thenni 
nor  for  any  involuntary  loss  whatsoever ;  and  that  it  should 
be  lawful  for  them  respectively,  by  and  oat  of  the  monies 
which  should  come  to  his  and  their  respective  hands  by 
virtue  of  the  trusts  aforesaid,  to  dednet,  retain,  and  reim- 
burse to  and  for  himself  and  themselves  respectivelyi  and 
also  to  allow  to  his  and  their  co-trustee  and  eO'irusieei,  all 
costs,  charges,  damages,  and  expenses  which  he  or  they  or 
any  of  them  should  or  might  su£Fer,  sustain,  expend,  or  be 
put  to  in  or  about  the  execution  of  the  aforesaid  trusts,  or 
in  relation  thereto. 

Shortly  after  the  execution  of  the  settlement,  tke  trust 
funds  were  duly  transferred  into  the  names  of  Benjamin^ 
Gk>odwin  Davis  and  Gteorge  Frederick  Davis,  who  paid  th^ 
dividends  from  time  to  time,  as  they  became  doe,  to  Mr^^ 
Warwick. 

In  October,  1831,  the  husband  and  wife  addressed    ^ 
letter  to  the  trustees,  requesting  them  to  transfer  the  pro. 
perty  from  the  British  into  the  American  funds ;  and  ax- 
pressing  a  wish,  that,  as  it  would  be  better,  fbr  various 
reasons,  to  have  trustees  resident  in  America,  they  would 
withdraw  from  the  trust,  and  appoint  }Slt.  Abraham  Ws^ 
wick,  Mr.  Corbin  Warwick,  and  Mr.  John  M.  Warwick,  is 
place  of  themselves. 

To  this  request  the  trustees,  as  they  stated  by  their  o- 
swer,  did  not  object ;  and  accordingly,  by  an  indenture 
executed  by  the  husband  and  wife,  of  the  first  part;  die 
original  trustees,  of  the  second  part ;  and  the  proposed  tkne 
new  trustees,  of  the  third  part;  reciting,  that  the  erigistf 
trustees  were  desirous  of  being  discharged  firom  the  trm^ 
the  parties  of  the  third  part  were  appmnted  trustees  in  the 
room.    This  deed  was  executed  on  the  18th  October,  bjf 
parties  thereto  of  the  first  and  second  parts,  and  by  Ahni 
Warwick,  who,  alone  of  the  three  new  trustees,  was  f 
resident  in  England,  and  that  for  a  temporaiy  par 
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only;  Corbin  Warwick  and  John  Marshall  Warwick^  being 
resident  in  the  United  States  of  North  America^  of  which 
country  they,  as  well  as  Abraham  Warwick,  were  citizens. 
Immediately  after  the  execution  of  this  deed  by  the 
ftbove-mentioned  parties,  the  husband  and  wife  addressed 
and  sent  a  letter  to  the  original  trustees,  requesting  them  to 
transfer  the  sum  of  4278/.  6^ •  6d.  £S  per  cent.  Consols,  and 
1740/.  10«.  £&  per  cent.  Beduced  Annuities,  into  the  name 
of  Mr.  Abraham  Warwick  for  the  purpose  of  being  invested 
by  him  in  the  United  States  Stock,  immediately  on  his 
arrival  in  America,  in  the  names  of  the  three  new  trus^ 
tees.  Accordingly,  on  the  same  18th  October,  the  original 
trustees  transferred  these  two  sums  of  stock  into  the  sole 
name  of  Abraham  Warwick,  and  delivered  to  him  the 
marriage  settlement  and  deed  of  appointment.    Abraham 
^^arwick  sold  out  the  stock,  and  in  the  following  month 
ixiTssted  the  proceeds  of  the  sale  in  the  purchase  of  25,261 
dollars  in  the  United  States  £3  per  cent.  Stocks,  in  the 
i^ames  of  himsdf  and  the  two  other  new  trustees.    This 
«tock  was,  in  1832  and  1888,  with  the  interest  that  had 
deemed,  paid  off  by  the  government  of  the  United  States, 
^nd  the  amount  was,  at  the  joint  written  request  of  Mr. 
^nd  Mrs.  Warwick,  invested  by  the  American  trustees  on 
^  mortgage  of  estates  in  the  state  of  Virginia. 

In  1886,  the  original  trustees  Messrs.  Davis,  having  been 
ndvised,  that,  in  making  this  transfer,  they  had  committed 
%  breach  of  trust,  requested  William  Sidney  Warwick  to 
canae  the  trust  fimds  to  be  re-transferred  into  the  British 
funds  in  their  joint  names,  and  called  upon  him  to  give 
them  aecority  for  such  re-transfer ;  whereupon  dock  war- 
rants for  850  hogsheads  of  tobacco  were  delivered  by  him 
and  hit  partner  Thomas  William  Claggett  into  their  hands, 
acoompaiiied  with  the  following  memorandum,  signed  by 
the  parties :—''  London,  19th  November,  1886.  We,  the 
andenigned  Messrs*  Warwick  k  Claggett,  have  this  day 
ddivered  into  the  hands  of  the  undersigned  Messrs.  Gteorge 
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ISM.        Frederick  and  Benjamin  Goodwin  Darisy  dock  wamnts 
for  350  hogsheads  of  tobacco^  described  as  nndemesth^  at 
tcciuitT  to  Messrs.  Dans  for  a  som  not  exceeding  £6000, 
being  the  fhnd  liable  to  a  settlement  nuide  npon  Mr.  War- 
wick's marriage,  of  which  settlement  the  said  Messrs.  Dsfii 
were  tmstees,  and  which  fimdsy  or  security  for  the  same,  it  it 
understood,  are  in  the  hands  of  brothers  of  said  Mr.  War- 
wi^,  in  Yirginia.  This  tobacco,  said  Messrs.  Dayis  willhoU 
as  secnritT  until  the  expiration  of  twelve  calendar  monthi 
from  the  date  hereof  when  they  are  to  be  at  liberty  to  adl 
fin*  the  purpose  of  recoTcring  the  trust  funds ;  and,  in  con- 
sideration of  this  security,  the  said  Messrs.  Davis  agree  to 
suspend  proceedings  for  the  recovery  of  said  trust  fand 
from  the  said  Messrs.  Warwick,  in  Vii^nia  ;  and,  upon  pay- 
ment of  this  fimd,  they  are  to  deliver  over  said  tobacco  to 
said  Messrs.  Warwick  &  Claggett,  ortheir  order ;  and,  if  re- 
quired, are  to  send  Mr.  Warwick's  brother  a  certificate  tbat 
the  same  has  been  invested  in  the  Bank  of  England.    It  it 
understood  that  the  above  security  can  be  exchanged  ibr 
any  other  that  may  be  satisfactoiy  to  the  aforesaid  Messn. 

On  the  12th  May,  1837,  a  fiat  in  bankruptcy  issued 
against  William  Sidney  Warwick  and  his  partner  Cla^ett 
under  which  they  were  declared  bankrupts. 

The  trust  frinds  were  never  restored  to  Messrs.  Davis. 
They,  accordingly,  on  the  15th  December,  1837,  sold  the 
tobacco  mentioned  in  the  warrants;  receiving  from  sach 
sale,  after  payment  of  expenses,  the  sum  of  5659/.  7$.  bd., 
which  they  laid  out  in  the  purchase  of  Exchequer  biUs. 

The  bill  was  filed  by  the  assignees  under  the  bankmptcj 
agminst  the  English  and  the  American  trustees,  the  husband 
and  wife,  and  their  three  infrmt  children ;  and  it  prayed,  that 
the  dock  warrants  and  tobacco  might  be  delivered  up  to 
them,  and  that  the  agreement  of  November,  1886,  might 
be  delivered  up  to  be  cancelled;  and  if  the  Court  should 
be  rf  opinion,  that  the  plaintiffs  were  not  entitled  to  liare 
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that  relief  until  it  was  ascertained  whether  the  trust  funds 
had  been  duly  invested  in  real  securities  in  America^  or  in 
some  other  security,  according  to  the  provisions  of  the 
settlement^  then  that  it  might  be  referred  to  the  Master  to 
ascertain  whether  the  funds  had  been  so  duly  invested ;  and 
if  it  should  appear  that  the  funds  had  been  so  duly  invest- 
ed,  then  that  the  Exchequer  bills  might  be  delivered  up 
to  the  plaintiffs;  but  if  it  should  appear  otherwise^  then  that 
the  American  trustees  might  be  decreed  to  reinvest  the 
funds  in  securities  in  this  country  upon  the  trusts  of  the 
settlement,  and  thereupon  that  the  Exchequer  bills  might 
be  delivered  to  the  plaintiffs. 

At  the  time  of  the  fiUng  of  the  bill,  Mr.  and  Mrs.  War- 
wick and  their  family  were  residing  in  England,  where 
their  three  children  had  been  born ;  but,  after  putting  in 
their  answer,  which  they  did  in  September,  1837,  they  left 
this  country  for  America,  where  they  stated  it  to  be  their 
intention  permanently  to  reside. 

The  cause  now  came  on  for  hearing,  and  the  principal 
questions  were,  first,  whether  the  acts  of  the  English  trus- 
tees amounted  to  a  breach  of  trust,  so  as  to  render  it  neces- 
sary for  them  to  retain  the  Exchequer  bills  for  their  own  in- 
demnity;  and,  secondly,  whether,  if  that  was  not  necessary, 
they  had  not  nevertheless  a  right  to  retain  them  as  a  secu- 
rity for  the  infants,  on  the  ground  of  express  contract 
arising  under  the  document  of  the  19th  November,  1837. 
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Davis. 


Mr.  Wigram  and  Mr.  2Z.  Palmer,  for  the  plaintiff,  after 
observing,  upon  the  first  point,  that  the  appointment  of  the 
three  new  trustees  in  the  room  of  the  original  trustees  was 
valid  within  the  terms  of  the  settlement,  and  after  distin- 
gfoishing  this  case  in  that  respect  from  Ex  parte  Davis  {a\ 
were  stopped  by  the  Court. 


VOL.  I. 


(a)  2  Y.  &  C.  C.  C.  468. 
A  A 
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Frederick  and  Benjamin  Gk)odwin  Davis^  dock  warrants 
for  350  hogsheads  of  tobacco^  described  as  underneath,  as 
security  to  Messrs.  Davis  for  a  sum  not  exceeding  d£6000j 
being  the  fund  liable  to  a  settlement  made  upon  Mr.  War- 
wick's marriage,  of  which  settlement  the  said  Messrs.  Davis 
were  trustees,  and  which  funds,  or  security  for  the  same,  it  is 
understood,  are  in  the  hands  of  brothers  of  said  Mr.  War- 
wick, in  Virginia.  This  tobacco,  said  Messrs.  Davis  will  hold 
as  security  until  the  expiration  of  twelve  calendar  months 
from  the  date  hereof,  when  they  are  to  be  at  liberty  to  sell 
for  the  purpose  of  recovering  the  trust  funds ;  and,  in  con- 
sideration of  this  security,  the  said  Messrs.  Davis  agree  to 
suspend  proceedings  for  the  recovery  of  said  trust  fund 
from  the  said  Messrs.  Warwick,  in  Virginia ;  and,  upon  pay- 
ment of  this  fund,  they  are  to  deliver  over  said  tobacco  to 
said  Messrs.  Warwick  &  Claggett,  or  their  order ;  and,  if  r^ 
quired,  are  to  send  Mr.  Warwick's  brother  a  certificate  thai 
the  same  has  been  invested  in  the  Bank  of  England.  It  ia 
understood  that  the  above  security  can  be  exchanged  fc^i 
any  other  that  may  be  satisfactoiy  to  the  aforesaid  Messrs 
Davis." 

On  the  12th  May,  1837,  a  fiat  in  bankruptcy  issued 
against  William  Sidney  Warwick  and  his  partner  Cla^;ett 
under  which  they  were  declared  bankrupts. 

The  trust  funds  were  never  restored  to  Messrs.  Davit. 
They,  accordingly,  on  the  15th  December,  1837,  sold  tbe 
tobacco  mentioned  in  the  warrants ;  receiving  from  such 
sale,  after  payment  of  expenses,  the  sum  of  5659/.  7$.  bi, 
which  they  laid  out  in  the  purchase  of  Exchequer  biUs. 

The  bill  was  filed  by  the  assignees  under  the  bankruptx^ 
against  the  English  and  the  American  trustees,  the  husband 
and  wife,  and  their  three  infant  children ;  and  it  prayed,  that 
the  dock  warrants  and  tobacco  might  be  delivered  up  to 
them,  and  that  the  agreement  of  November,  1836,  might 
be  delivered  up  to  be  cancelled ;  and  if  the  Court  should 
be  of  opinion,  that  the  plaintiffs  were  not  entitled  to  hare 
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that  relief  until  it  was  ascertained  whether  the  trust  funds 
h&d  been  duly  invested  in  real  securities  in  America^  or  in 
aoxne  other  security^  according  to  the  provisions  of  the 
settlement,  then  that  it  might  be  referred  to  the  Master  to 
ascertain  whether  the  funds  had  been  so  duly  invested ;  and 
if  it  should  appear  that  the  funds  had  been  so  daly  invest- 
ed^ then  that  the  Exchequer  bills  might  be  delivered  up 
to  the  plaintiffs;  but  if  it  should  appear  otherwise^  then  that 
the  American  trustees  might  be  decreed  to  reinvest  the 
fluids  in  securities  in  this  country  upon  the  trusts  of  the 
settlement,  and  thereupon  that  the  Exchequer  bills  might 
be  deUvered  to  the  plaintiffs. 

At  the  time  of  the  filing  of  the  bill,  Mr.  and  Mrs.  War- 
wick and  their  family  were  residing  in  England,  where 
their  three  children  had  been  born ;  but,  after  putting  in 
their  answer,  which  they  did  in  September,  1837,  they  left 
tliia  country  for  America,  where  they  stated  it  to  be  their 
intention  permanently  to  reside. 

The  cause  now  came  on  for  hearing,  and  the  principal 
(juestions  were,  first,  whether  the  acts  of  the  English  trus- 
tees amounted  to  a  breach  of  trust,  so  as  to  render  it  neces- 
s^  for  them  to  retain  the  Exchequer  bills  for  their  own  in- 
demnity;  and,  secondly,  whether,  if  that  was  not  necessary, 
they  had  not  nevertheless  a  right  to  retain  them  as  a  seca- 
^ty  for  the  infants,  on  the  ground  of  express  contract 
arising  under  the  document  of  the  19th  November,  1837. 
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Mr.  Wigram  and  Mr.  R.  Palmer,  for  the  plaintiff,  after 
obaerving,  upon  the  first  point,  that  the  appointment  of  the 
^hree  new  trustees  in  the  room  of  the  original  trustees  was 
^d  within  the  terms  of  the  settlement,  and  after  distin- 
Pudiing  this  case  in  that  respect  from  Ex  parte  Davis  {a\ 
^«ie  stopped  by  the  Court. 


VOL.  I. 


(a)  2  Y.  &  C.  C.  C.  468. 
A  A 
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Mr.  Swanston  and  Mr.  Lee,  for  the  defendants  DaviB.— 
The  defendants  have  a  right  to  retain  the  fund  which  the; 
now  hold,  for  their  own  indemnity,  against  any  case  tha 
may  be  made  against  them  for  a  breach  of  trust ;  and  sue! 
case,  it  is  submitted,  may  be  made  against  them.  First,  th( 
appointment  of  three  trustees  was  improper,  two  only  hav 
ing  been  contemplated  by  the  settlement.    The  words  o 
the  settlement,  reddendo  singula  singulis,  refer  to  the  cast 
of  the  appointment  of  two  new  trustees  jointly,  or  one  nei 
trustee  jointly  with  a  continuing  trustee.   [The  Vice-Chan 
cellar  referred  to  the  clause  for  the  reimbursement  of  th< 
trustees.]     The  intention  as  to  the  number  of  trustees  mnsi 
be  gathered  from  the  whole  settlement,  and  not  from  par- 
ticular clauses.    Next,  although  the  settlement  authoriia 
an  investment  of  the  funds  in  American  stock  and  in  Ameri 
can  real  property,  it  does  not  authorize  the  appointment  c: 
American  trustees.     The  fund  was  the  wife's ;  the  origiaa 
trustees  were  her  relations,  interested  in  protecting  he 
infant  children,  and  accountable  to  this  Court.     How  can 
the  objects  of  the  settlement,  more  especially  the  protec- 
tion of  the  interests  of  the  children,  be  effected,  by  permit- 
ting foreigners,  over  whom  the  Court  will  have  no  control, 
to  act  as  trustees  under  it  ? — The  effect  of  the  present  in- 
vestment and  appointment  of  trustees  will  be  to  deprive 
the  infants  of  the  fund  provided  for  them  by  the  care  and 
providence  of  their  mother's  family.     Before  the  Court 
sanctions  this,  and  leaves  the  infants  the  chance  of  the 
produce  of  a  mortgage  in  America,  it  will  require  to  be 
satisfied  of  the  value  of  the  mortgage  security.    [The  Vtee- 
Chancellor. — If  the  appointment  of  the  three  trustees  was 
justified,  and  the  funds  are  traced  into  American  stock  in 
their  names,  does  not  the  inquiry  cease?]  The  question is» 
whether  the  three  trustees  were  well  appointed,  both  as  re- 
spects their  numbers  and  the  country  to  which  they  belong' 
[The  Vice- Chancellor. — Supposing  that  Messrs.  Davis  had 
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retired  from  the  trusty  and  two  Englishmen  of  undoubted 
credit  had  been  appointed  in  their  steady  and  these  two 
Gngliahmen  had  invested  the  property  in  American  funds^ 
til  At  would  have  been  well.  Suppose  that  those  two  English* 
men  had  afterwards  died  insolvent,  in  which  case  there 
wronld  have  been  neither  funds  nor  persons  that   this 
CoTirt  could  pursue,  could  it  have  been  argued  that  there 
WAS  a  breach  of  trust?]     The  difference  is,  that  there  the 
matter  would  have  been  regularly  done,  whereas,  here  it 
18  irregularly  done.    If  the  parties  pursue  the  law,  how- 
ever unfortunate  the  transaction  may  be,  there  is  no 
wrong;  but,  if  they  leave  the  track  pointed  out  to  them  by 
the  law,  and  misfortune  happens,  their  going  out  of  that 
track  may  be  said  to  have  occasioned  the  misfortune ;  and 
therefore  they  are  liable.    In  the  present  case,  the  parties 
have  gone  wrong,  for  they  have  appointed  three  trustees, 
where  they  ought  to  have  appointed  only  two — foreigners, 
where  they  ought  to  have  appointed  Englishmen;  and 
tlien,  to  render  their  error  more  complete,  they  sell  the 
fiukk  out  of  the  British  stock,  and  hand  the  produce  over 
to  Abraham  Warwick  alone ;  he  alone  of  the  three  new 
tnittees  having  ever  been  in  England.     The  last  act  would 
ha?e  clearly  been  a  breach  of  trust,  even  if  Abraham  War- 
wick had  been  a  native  of  this  country.     In  the  case  of 
The  Aiiomey-General  v.  Tfie  City  of  London  (a),  which  ap- 
petn  to  have  an  important  bearing  upon  the  present  ques- 
^D,  Lord  BoBslyn  was  moved  by  the  consideration,  that,  if 
^  Court  took  upon  itself  to  look  to  the  execution  of  a  trust, 
it  would  have  the  persons  bound  to  discharge  the  trust 
u&enable  to  its  jurisdiction;  and,  therefore,  he  undid  that 
which  no  man  could  say  had  been  originally  improperly 
done.  [The  Vtce'ChanceUor.—ln  that  case,  as  I  understand 
i^  the  colony  had  ceased  to  be  a  colony,  and  the  question 
^^  therefore,  whether  a  portion  of  the  income  of  the  cha- 
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rity  should  be  applied  for  the  extension  of  the  Christian  r 
ligion  in  a  foreign  conntry,  rather  than  in  one  of  our  ool 
nies.  It  seems  not  to  have  been  intended  that  the  inoon 
shonld  be  distributed  in  a  foreign  country.]  Lastly^  the  ii 
strument  of  the  19th  November,  1886^  is  a  binding  contra 
to  restore  the  funds  to  the  jurisdiction  of  this  country, 
contract  of  which  the  infants  have  a  right  to  avail  then 
selves  through  the  Messrs.  Davis,  and  by  virtue  of  whic 
they  have  power  to  adopt  the  acts  of  parties  who  represei 
themselves  as  trustees  for  them,  and  who  could  not  fi 
that  purpose  be  heard  to  say,  that  they  were  not  trustee 
If  the  infants  do  not  insist  on  their  rights,  it  is  becans 
their  defence  is  conducted  by  the  solicitor  for  the  plaii 
tiffs.  But  in  Shaw  v.  Roundtree  (a),  under  similar  circun 
stances  Sir  WiUiam  Grant  stopped  the  cause,  until  the  ic 
fants  should  be  differently  represented. 


The  Vice-Chancbllok. — The  first  question  is,  whethe 
immediately  before  the  agreement  of  the  19th  Novembe 
1836,  was  made,  Messrs.  Davis  were  under  any  liabili^  i 
having  been  trustees  of  the  marriage  settlement  of  Mi 
and  Mrs.  Warwick,  by  reason  of  the  acts  which  had  beec 
done,  in  which  they  participated  or  which  they  allowed. 
That  question  depends,  first,  upon  the  point,  whether  it 
was  proper,  when  the  two  original  trustees  retired,  to  ap- 
point three  trustees  instead  of  them.  Generally,  it  is 
true,  that  there  ought  to  be  an  adherence  to  the  originil 
number  of  trustees,  where  new  trustees  are  substituted* 
This  is  conformable  to  the  presumed  intention  of  the  par- 
ties, where  nothing  to  the  contrary  appears:  though,  in tke 
abstract,  it  may  be  difficult  to  suggest  much  inconveni^ice 
from  appointing  three  trustees  to  act  in  the  place  of  tro 
who  are  dead.  If,  however,  the  instrument  is  so  worded 
as  to  authorize  an  appointment  of  three  trustees  to  sao- 


(a)  Not  reported. 


CA8E8   IN   CHANCEBT. 


846 


i 

f 


ce«d  two,  of  course,  such  an  intention  appearing  must 
have  effect  given  to  it ;  and  I  have  already  expressed  my 
opinion,  that  this  instrument  contains  expressions  which 
cs^nnot  properly  be  interpreted  consistently  with  the  no- 
tion, that  the  parties  did  not  contemplate  or  foresee  that 
^Imere  might  be  an  appointment  of  three  or  more  trustees 
bo  succeed  the  two.     Having  already  alluded  to  those 
piurticular  passages,  I  need  hot  repeat  them.     I  have  con- 
sidered the  matter  since  the  case  was  before  me  yester- 
d^fcj,  and  I  remain  of  opinion,  that,  assuming  the  general 
rale  to  be  as  I  have  stated,  this  instrument  exhibits  upon 
tit&e  face  of  it,  taking  the  whole  of  it  together,  an  intention 
bo  give  a  permission  that  there  should  or  might  be  ap- 
pointed three  trustees.    I  think,  therefore,  no  liability  on 
bhe  part  of  Messrs.  Davis  arises  on  that  ground,  having 
regard  to  the  particular  form  and  language  of  this  settle- 
ment. 

The  next  objection  is  one  of  a  more  formidable  nature, 
luunely,  that  the  three  trustees  substituted  were  American 
citiiens,  of  whom  one  only  was  or  is  resident  in  this  country. 
Hit  residence  in  this  country  must  be  taken  to  have  been 
only  for  a  temporary  purpose ;  and,  without  deciding  the 
general  question,  I  will  assume,  that,  in  general,  where 
there  is  a  settlement  made  in  England  upon  the  marriage 
of  English  persons,  though  extending  only  to  personal  pro- 
perty, and  the  original  trustees  are  English,  it  would  be  an 
intpnident  and  improper  exercise  of  the  power  of  appoint- 

• 

u^  new  trustees  to  appoint  foreigners,  or  even  to  appoint 
English  persons  habitually  resident  out  of  England.  But 
l^v  does  the  present  case  stand?  It  is  that  of  a  settle- 
n^nt  of  mere  personalty— of  portions  of  the  British  funds 
l^donging  to  an  Englishwoman  who  marries  a  Virginian, 
>  citixen  of  the  United  States,  resident  (I  must  take 
H  for  a  mere  temporary  purpose)  in  England,  and  with- 
^t  any  change  of  domicil  proved  or  alleged  to  have 
^en  place.     The  domicil  of  origin,  as  we  know,  re- 
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mains  until  it  is  shewn  to  have  been  lost  The  mere 
fact  of  being  in  a  foreign  country,  or  staying  in  a  foreign 
country,  does  not,  without  more,  change  the  domicil  of 
origin.  I  must,  therefore,  consider^  that,  in  the  present 
case,  the  domicil  of  origin  of  this  gentleman  was  Vir- 
ginian, and  has  continued  so  throughout  his  life  hitherto. 
This  being  so,  the  instant  that  he  married^  and  by  the  yerjr 
fact  of  his  marriage,  the  domicil  of  his  wife  became  Vir- 
ginian by  necessity;  and  the  settlement  being  thus  made» 
in  the  English  form  I  agree,  but  under  circumstances 
rendering  it  probable  and  reasonable  that  the  husband 
and  wife  would  go  to  the  United  States,  and  that  the 
children  would  become  settled  in  the  United  States^  we 
find,  in  that  clause  of  it  which  authorizes  the  change  (^ 
securities,  a  provision  enabling  the  property  to  be  invest(^ 
in  the  government  funds  of  America,  (the  word,  if  used  &. 
its  largest  sense,  being  applicable  not  to  the  United  Stat^ 
only),  or  in  real  securities  in  America^  or  in  the  purcbas 
of  lands  in  America. 

It  is  quite  plain,  therefore,  according  to  the  intention  ot 
the  parties,  as  expressed  in  this  settlement^  that  the  whole 
of  the  settled  property  might  be  withdrawn  from  the  juris- 
diction and  power  of  the  Court,  leaving  only  the  persons 
of  the  trustees  answerable ;  and  if  those  persons,  so  remain- 
ing answerable  to  the  Court,  were  to  shew  that  they  had 
obeyed  the  settlement  by  placing  the  funds  within  a 
foreign  jurisdiction,  according  to  the  language  of  the 
settlement,  they  would  be  exempt  from  censure.  The 
Court  would  in  such  a  case  have  done  with  them,  inas- 
much as  the  object  of  the  settlement  would  have  been 
fulfilled.  Now,  such  a  case  must  have  been  contemplated 
as  probable,  and  might  most  reasonably  and  properly  hate 
occurred.  What  then  appears?  The  husband  and  wife 
propose  to  return  to  the  country  of  the  husband — to  do 
that  which  was  reasonable,  and  must  probably  always  hare 
been  expected.     I  see  nothing  in  the  case  to  induce  me  \o 
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form  any  other  conclusion,  than  that  return  was  always 
contemplated.     The  return  of  a  man  to  his  own  country 
from  a  foreign  land,  in  which  he  is  not  domiciled,  ever  has 
been,  and  ever  must  be^  contemplated  in  point  of  law. 
The  husband  and  wife  then  desire  to  have  the  funds,  ac- 
cording to  the  terms  of  the  settlement,  invested  in  Ame- 
rican securities^  in  the  names  of  American  trustees.    The 
two  trustees  resident  in  this  country,  who  are  the  bro- 
thers-in-law of  the  wife,  or  connected  with   the  wife's 
ia.iDily,  are  either  desirous  to  be  relieved  from  the  trust 
generally,  or  are  desirous  of  forwarding  the  objects  of  the 
hxiftband  and   wife.     They,  accordingly,  retire  from  the 
trust,  and  in  their  place  are  appointed  three  Virginian 
citizens,  relatives  of  the  husband — English  in  language, 
^s  I  suppose  the  husband  was — English  in  family  ori- 
gin, as  the  husband  must  be  taken  to  have  been,  and,  in 
^1  respects,  standing  on  the  same  footing  as  the  husband 
*^imself  did.    Now,  I  am  asked,  upon  a  settlement  con- 
taining such  clauses,  and  executed  under  such  circum- 
stances, to  say  that  this  was,  of  necessity,  an  improper 
appointment  of  trustees.     I  am  of  opinion,  whatever  may 
be  the  general  rule,  that,  in  this  case,  the  course  pursued 
^as  proper  and  justifiable ;  but  when  I  make  the  obser- 
vation, it  is  impossible  to  say  that  doubts  and  difficul- 
ties on  the  subject  might  not  reasonably  have  suggested 
themselves  to  any  counsel  or  adviser.    I  am,  therefore,  not 
hi  all  surprised  that  the  learned  gentleman,  so  eminently 
capable  of  giving  good  advice,  to  whom  Messrs.  Davis 
Inferred  on  this  occasion,  should  have  thought  it  matter  to 
be  reasonably  guarded  against,  and  should  have  recom- 
mended them  to  take  the  security  which  they  have  done. 

The  next  question  is  as  to  the  safety  of  the  funds.  It 
«ppears  that  originally  an  irregularity  was  committed  by 
Hessrs.  Davis,  not  ill  intended,  in  placing  the  funds  for  a 
time  without  any  indemnity  in  the  sole  custody  of  one  of 
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the  new  trustees.  But  from  the  hands  of  that  single  trus 
tee  the  funds  found  their  way,  as  I  understand  it  to  b 
proved^  into  the  names  of  the  three  new  trustees  in  thi 
government  securities  of  America;  and,  that  being  done 
Messrs.  Davis,  as  I  think,  were  altogether  delivered  from  al 
liability  and  risk  whatever  under  this  settlement.  At ; 
subsequent  period,  however,  when  years  had  passed  away, : 
difficulty  was  suggested  upon  the  question  whether  thi 
power  of  appointing  new  trustees  had  been  properly  exer 
cised, — a  difficulty  which,  I  repeat,  I  do  not  at  all  wonde 
should  have  presented  itself  to  the  minds  of  the  advisers  o 
Messrs.  Davis.  That  circumstance  produced  the  pape 
which,  in  the  opening  of  this  case,  was  treated  as  a  pape 
of  mere  indemnity.  K  it  is  a  paper  of  mere  indemnity 
there  was,  in  my  opinion,  nothing  to  indemnify  against 
The  difficulty,  in  my  mind,  is,  whether,  consistently  wit] 
all  that  I  have  stated,  this  paper  is  a  paper  of  mere  indem 
nity — whether  it  is  or  is  not  a  binding  contract,  of  whie 
the  infants  have  a  right  to  avail  themselves,  throug 
Messrs.  Davis,  for  the  purpose  of  restoring  the  funds  to  tli 
jurisdiction  of  the  English  courts.  Upon  that  part  of  tl 
case,  and  upon  that  part  only,  I  wish  to  hear  the  counse 
for  the  other  parties. 


July  25th. 


The  cause  was  argued  on  a  subsequent  day  upon  the 
point  last  referred  to  by  the  Vtce-Chancellar ;  and,  for  the 
more  especial  purpose  of  this  argument,  evidence  was  read 
on  the  part  of  the  plaintiffs  to  shew  that  the  mortgage  in 
Virginia  was  a  satisfactory  security. 


Mr.  Wigram  and  Mr.  K  Palmer ,  for  the  plaintifib,  then 
contended,  that  their  cUents  had  a  right  to  recover  the  Ex- 
chequer bills  either  on  the  ground  that  the  agreement  of 
the  19th  November,  1836,  had  been  entered  into  under  » 
plain  and  common  mistake  between  the  parties :  Farewell 
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7.  Coker  (fl),  Pulkn  v.  Ready  (b),  Pusey  v.  Desbouvrie  {c), 
Lansdoum  ▼•  Lamdoum  {d),  MeUand  v.  Gray  (€)y  or  that 
there  was  no  consideration  for  that  agreement,  there  being 
no  right  of  suit  which  could  be  the  subject  of  forbearance 
as  stated  in  it :  Jones  v.  Ashbumham  (/),  Longridge  v. 
Bwville  (ff). 
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Mr.  Lee,  contri,  contended,  that  the  evidence  as  to  the 
present  security  of  the  trust  funds  was  not  satisfactory. 

The  Vice -Chancellor  (after  referring  to  Harvey  ?• 

Cooke  (A)). — ^I  need  not  repeat  the  reasons  already  stated 

by  me  for  the  opinion  which  I  have  before  expressed^ 

^uid  still  entertain,  that  the  three  new  trustees  were  pro^ 

perlj  and  well  appointed  in  the  place  of  the  two  original 

trustees,  Messrs.  Davis.     It  has  not  been  denied,  and  is, 

I  think,  sufficiently  proved^  that  the  whole  of  the  clear 

produce  of  the  sale  made  of  the  original  trust  funds,  at  the 

current  market-price,  after  the  appointment,  was  invested 

in  the  government  funds  of  the  United  States  of  America 

in  the  names  of  the  three  new  trustees.    As  all  this  took 

place  with  the  consent,  in  writing,  of  the  husband  and 

^e,  as^  whether  the  mode  adopted  for  transmitting  the 

pn)diice  of  the  sale  of  the  English  stock  to  America  was  or 

^»»  not  perfectly  correct,  it  did,  in  fact,  arrive  there,  and 

^&8  invested  in  the  manner  just  mentioned,  and  as  this 

^vestment  took  place  before  the  year  1836,  I  conceive, 

^i^^t,  whatever  was  the  situation  or  condition  of  the  trust 

P'^perty  in  1836^ — whether  the  three  new  trustees,  after 

^he  original  American  investment  had  taken  place  in  their 

^'^ixies,  did  or  did  not  commit  any  breach  of  trust, — neither 

^  the  two  original  trustees  was,  when  they  obtained  the 


(a)  2  Mer.  353 ;  cited. 

(b)  2  Atk.  591 . 

(c)  3  P.  W.  315. 

(d)  Mot.  364. 


(e)  2  Y.  &  C.  C.  C.  199. 
(/)  4  East,  455. 
(^)5  B.  &Ald.  117. 
(A)  4  Ru88.  34. 
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deposit  and  agreement  of  November,  1836,  tinder  any  lia- 
bility whatever  in  respect  of  the  marriage  settlement  or  its 
trusts,  or  the  appointment  of  new  trustees,  or  the  mode  in 
which  the  trust  funds  had  been  dealt  with.  Neither  of 
them,  therefore,  I  conceive,  had,  when  they  obtained  tht 
deposit  and  agreement,  any  right  of  suit  whatever  against 
the  new  trustees  and  the  husband  and  wife,  or  either  of 
them.  Of  course,  there  was  no  such  right  as  against  the 
house  of  Warwick  &  Claggett. 

Taking  these  things  to  be  so,  ought  the  Court  to  gire 
validity  and  effect  to  the  deposit  and  agreement  by  ap- 
propriating the  Exchequer  Bills,  which  represent  the  pro- 
perty deposited,  to  the  purposes  of  the  marriage  settle- 
ment, or  by  withholding  these  bills  from  the  plaintifi, 
(who  have  the  rights  of  the  husband  and  of  the  house 
of  Warwick  &  Claggett),  until  the  trust  property  shall 
be  replaced  in  the  English  funds?  or  ought  the  Court 
to  allow  the  plaintiffs  to  receive  and  apply  the  Excheqaer 
bills  as  part  of  the  estate  of  Mr.  Warwick,  the  husband, 
or  of  his  house  of  Warwick  &  Claggett?  This  is  the  one 
remaining  question.  I  have  considered  it,  and,  in  doing 
so,  have  felt  myself  bound  to  bear  in  mind,  that,  were 
the  trust  property  replaced  in  the  English  funds,  the  right 
to  make  an  American  investment  under  the  marriage 
settlement  would  still  remain ;  and  that  Mrs.  Warwick 
approves  of  the  present  investment  in  America,  disapproves 
of  the  claim  now  made  by  the  survivor  of  the  two  original 
trustees,  and  by  the  representatives  of  the  late  Mr.  Davis, 
and  supports  the  case  of  the  plaintiffs ;  as  do  her  husbandi 
and  one  at  least  of  the  new  trustees. 

If  it  were  now  clear  that  the  present  investment,  the 
Virginian  mortgage,  is  one  authorized  by  the  terms  of  the 
settlement,  and  in  conformity  with  its  trusts,  as  those 
terms  and  trusts  are  understood  in  this  Court,  I  should 
feel  no  difficulty.  But  that  point  is  not,  upon  the  evidence, 
clear  to  my  mind;  though,  I  may  observe  in  passing,  that  I 
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am  not  satisfied  of  the  contrary^  and  that  I  think  the  sub-        1844. 
stantial  safety  of  the  security  highly  probable.    Whether,    |^b,j,b^„- 
however,  this  mortgage  is  or  is  not  an  authorized  security,       haoen 
IS  or  is  not  an  insufficient  security,  I  am,  upon  considera-       Davis. 
tion,  of  opinion  that  the  plaintiffs,  as  the  assignees  of  Mr. 
Warwick,  the  husband,  and  of  the  house  of  Warwick  & 
Claggett,  are  entitled  to  have  the  Exchequer  bills  delivered 
^  them.     It  is,  I  think,  upon  reflection,  a  necessary  con- 
^uence  of  holding,  as  I  do,  that,  before  the  year  1836 
Messrs.  Davis,  and  each  of  them,  had  ceased  to  be  under  any 
J^bility  in  respect  of  the  trusteeship,  had  ceased  to  have 
^Dy  connexion  or  concern  with  it,  had  no  right  to  make 
^le  demand  which  produced  the  deposit  and  agreement  of 
November,  1836.     I  do  not  think  that  the  position  of  the 
parties  to  that  transaction,  in  respect  of  the  matters  in 
question,  was  correctly  understood  by  either  of  them.     I 
do  not  think  that  the  manner,  in  which  the  rights  and 
interests  of  Mrs.  Warwick  and  her  children  and  the  new 
trustees  might  interfere  with  the  transaction  or  bear  upon 
it,  was  duly  or  accurately  considered ;  nor  do  I  think  it  in- 
consistent with  authority  or  principle  to  say,  that  there  was 
not  a  valuable  consideration  for  the  deposit  or  the  agree- 
ment. I  have,  since  the  argument,  referred  to  the  case  of 
Longridge  v.  Dorville  mentioned  at  the  bar,  to  the  cases  of 
Haiffh  V.  Brooks  (a)  and  Brooks  y.Ha%gh{b)^  and  to  other 
authorities  old  and  new;  nor  do  I  forget  that  the  English 
stock  was  transferred  into  the  name  of  Mr.  Abraham  War- 
wick alone,  and  sold  by  him  alone ;  or  that  its  produce  was 
remitted  to  America  in  the  manner  which  appears ;  or  that 
the  transaction  of  1836  did  not  rest  in  mere  contract ;  that 
the  deposit  was  actually  made  j  that  the  goods  represented 
by  the  Exchequer  bills  were  actually  in  the  possession  of 
Messrs.  Davis;  that  they  (the  survivor,  I  mean,  and  the 
personal  representatives  of  the  other  of  them)  are   de- 
fendants here,  not  plaintiffs;  that  this  is  a  suit  in  equity, 

(a)  10  Ad.  &  £11.  309.  {b)  Id.  323. 
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not  an  action ;  that  they  have  been  heard  in  support  of  what 
they  consider  the  infants'  rights  and  interests^  as  well  as 
their  own;  and  that  the  view  of  the  infants'  interests  and 
their  rights^  if  any,  in  this  canse,  which  has  been  taken  by 
the  guardian  ad  litem  and  counsel  of  the  infants,  does  not 
bind  the  Court  or  take  away  its  power  of  judging  for  itself 
on  their  behalf,  so  far  as  the  rights  of  other  parties  will 
permit.  Bearing  all  this  in  mind,  I  am  still  of  opinion  that 
justice  and  equity  under  the  drcumstancea  of  this  case 
require,  as  I  have  said,  that  the  Exchequer  bills  should  be 
given  up  to  the  plaintiffs ;  and  I  so  decree. 

The  parties  have,  I  understand,  made  arrangements, 
tween  themselves  as  to  the  costs,  which  I  have  no  indint^ 
tion  to  disturb. 


•^'''^2^,j;^  *  Trail  v.  Bull. 

Testator  be-       ChARLES  SALMON,  by  his  wiU,  dated  the  1st  MaioB^ 

qucathcdall  '     ^  '  y 

his  personal  es-  1834,  gave  and  bequeathed  unto  his  wife  Elizabeth  Salmon, 
with  the  ezcep'  &11  his  personal  estate  and  effects  whatsoever  and  whereso- 
f^'^h^uT^        ever,  to  and  for  her  own  use  and  benefit,  excepting  liis 

houses,  the 
rents  of  which 
he  gave  to  her 
daring  her  life, 
and  after  her 
death  directed 
that  they 

should  be  sold,    Salmon,  during  the  term  of  her  natural  life ;  and  after  the 

dace  dinded       death  of  his   said  wife,  his  will  was,  that  the  two  above- 
between  his 

four  children ; 
and  he  ap- 
pointed his  wife 
and  another 


leasehold  house  in  Dorset-street,  and  his  leasehold  house 
in  East-street,  both  in  the  parish  of  Saint  Marylebone,  in 
the  county  of  Middlesex,  the  rent  or  rents  arising  from 
which  two  houses  he  gave  unto  his  said  wife  Elizabeth 


named  leasehold  houses  should  be  sold  for  the  best  price 
that  could  be  got,  and  the  produce  of  them  should  be 
equally  divided  between  his  daughter  Mary  Ann  May- 
cat^and  cxel   ^ard,  (siucc  deceased),  the  wife  of  Robert  Maynard,  his 

cutor.     Upon 

the  death  of  the 

testator,  the  wife  entered  into  possession  of  his  personal  property,  including  the  leiseboU 

houses,  and  paid  all  the  testator  s  debts : — Heldy  under  the  circumstances  of  the  case,  that  sbe 

had  assented  to  the  legacy  to  the  testator's  children. 

It  is  not  essential  to  the  efficacy  or  validity  of  an  assent  to  a  bequest  that  it  ahoold  confer  i 
legal  interest,  or  affect  the  mere  legal  title  to  the  subject  of  the  bequest. 
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daughter  Elizabeth  Emma  Salmon^  (afterwards  the  wife  of        1844. 

Edwin  Trail),  his  son  Charles  Salmon,  and  his  son  William 

James  Salmon,  share  and  share  alike ;  but  that,  if  either  of 

his  daughters  or  either  of  his  sons  should  die  without  issue, 

that  share  or  shares  should  go  and  belong  to  those  that  had 

issue,  share  and  share  alike ;  and  he  directed  that  the  share 

or  shares  of  his  said  two  daughters  should  not  be  subject  to 

sny  debt  or  debts,  nor  liable  to  the  control,  order,  debt, 

engagement,  or  encumbrance  of  any  husband  or  husbands 

that  either  of  his  said  daughters  had  married  or  might 

many,  but  should  belong  imto  his  said  daughters  only. 

And  the  testator  appointed  his  wife  Elizabeth  Salmon 

executrix,  and  his  friend,  Thomas  Bull,  executor  of  his 

wilL 

The  testator  died  in  October,  1834,  leaving  the  several 
persons  named  in  his  will  surviving  him.  Shortly  after  his 
decease,  his  widow  proved  the  will,  and  took  possession  of 
bis  personal  estate,  including  the  rents  of  the  leasehold 
houses  in  Dorset-street  and  East-street,  and  paid  all  tbe 
testator's  debts,  with  the  exception  of  some  few  of  trifling 
Amount,  which  were  aft;erwards  paid  by  Thomas  Bull,  who 
Bubaequently  took  out  probate. 

At  the  time  of  the  testator's  death  he  was  in  partnership 
^th  Thomas  Bull  as  an  omnibus  proprietor.  After  his 
decease,  the  business  was  continued  by  the  widow  in  co- 
P^ittnership  with  Thomas  Bull,  until  the  year  1836,  when 
^  mutual  settlement  of  accounts  took  place.  In  the  course 
^f  that  settlement,  certain  leasehold  messuages,  belonging 
to  the  copartnership,  were  allotted  and  assigned  to  each 
party  respectively ;  the  assignments  being  dated  the  12th 
of  April,  1836.  In  one  of  the  assignments  from  Mrs.  Sal- 
iXion  to  Bull,  she  covenanted  that  she  had  done  no  act  to 
Scomber,  and  for  further  assurance.  In  an  assignment 
from  Bull  to  Mrs.  Salmon,  there  was  a  covenant  by  Mrs. 
Salmon,  for  herself,  her  executors,  administrators,  and  as- 
^gns,  to  pay  the  rent  and  observe  all  the  covenants  in  the 
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1844.  original  lease  contained^  on  the  part  of  the  testator  and 
Thomas  Bull  as  copartners  and  joint-tenants^  their  heirs, 
executors,  administrators,  and  assigns,  to  be  paid  and  per- 
formed, and  to  indemnify  Thomas  Bull,  his  executors,  ad- 
ministrators, and  assigns  therefrom. 

Mrs.  Salmon  died  in  November,  1836.  Shortly  after 
her  death,  Thomas  Bull  took  out  probate  to  the  will  of 
the  testator,  and  in  December,  he  caused  the  leasehdd 
premises  in  Dorset-street  and  East-street  to  be  sold  by 
public  auction ;  whereupon  Robert  Maynard,  in  right  of 
his  late  wife  Mary  Ann  Maynard,  Edwin  Trail  and  Eliza- 
beth Emma  his  wife,  Charles  Salmon  the  son,  and  William 
James  Salmon,  joined  in  the  assignment  to  the  respectire 
purchasers.  The  purchase-money  was  invested  in  Consols, 
and  some  time  afterwards,  Robert  Maynard,  Charles  Sal- 
mon the  son,  and  W.  J.  Salmon,  each  received  firom 
Thomas  Bull  his  one-fourth  part  of  the  fund,  pursoant 
to  the  trusts  of  the  testator^s  will. 

Thomas  Bull  died  in  March,  1840,  having  by  his  will 
appointed  his  widow  Catharine  Bull  to  be  his  executrix. 

The  bill  was  filed  by  Elizabeth  Emma  Trail,  against 
Catherine  Bull,  Benjamin  Bovill,  who  was  the  administra- 
tor with  the  will  annexed  of  Mrs.  Salmon,  and  Edwin 
Trail,  for  the  purpose  of  obtaining  payment  of  the  plaintifTs 
share  of  the  purchase-money  for  the  leasehold  messuages 
in  Dorset-street  and  East-street. 

The  defence  on  the  part  of  Mrs.  Bull  was,  that,  since  the 
other  shares  had  been  paid,  circumstances  had  occurred 
which  rendered  it  necessary  to  retain  the  share  in  question, 
by  way  of  indemnity  to  Salmon's  estate  against  possible 
breaches  of  the  covenants  by  Mrs.  Salmon,  contained  in 
the  assignments  of  April,  1826;  and  she  insisted  that  no 
assent  had  been  given,  either  by  Mrs.  Salmon  or  Thomas 
Bull,  to  the  bequest  of  the  messuages  in  Dorset-street  and 
East-street. 

The  cause  came  on  for  hearing  before  Knight  Bmce, 
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V.  C,  in  March,  1842,  when  it  was  referred  to  the  Master  1844. 
to  inquire  whether  the  bequest  was  ever,  and  when,  as- 
sented to  by  Thomas  Bull  and  Elizabeth  Salmon,  or  either, 
and  which  of  them;  and  if  the -Master  should  find  that 
there  was  any  such  assent,  and  he  should  make  a  separate 
report  thereon,  it  was  ordered,  that  either  party  should  be 
at  liberty  to  apply  to  the  Court,  either  on  such  separate 
report  or  exceptions  thereto,  without  proceeding  on  the 
other  matters. 

The  Master  made  his  separate  report,  stating  the  several 

circQmstances  before  mentioned,  and  also  stating,  that,  upon 

the  final  adjustment  of  the  partnership  accounts  between 

Mrs.  Salmon  and  Thomas  Bull,  she  gave  him  her  promis- 

ioiy  note  for  the  balance  of  £40  due  to  him;  and  that  the 

parties  then  also  gave  each  other  a  receipt  in  full  of  all 

demands.     And  the  Master  further  found,  that  Mrs.  Sal- 

^OQ^  upon  several  occasions,  in  referring  to  the  business 

^hich  she  so  caqied  on  after  her  husband's  decease,  stated 

^t  she  would  get  rid  of  such  business  and  live  upon  the 

'cuts  of  the  two  leasehold  houses  in  Dorset-street  and 

£ast-street;  that,  in  the  month  of  March,  1835,  she  gave 

• 

'i^tmctions  for  her  will  to  a  Mr.  Groom,  and  upon  that 
^Hscasion  informed  him  that  the  property  she  had  to  be- 
9^eath  was  what  she  had  taken  under  the  testator's  will ; 
^at  she  accordingly  made  her  last  will  and  testament  in 
^^ting,  dated  the  29th  of  March,  1835,  and  thereby  gave 
^^^ain  specific  parts  of  her  personal  property  as  therein 
'Mentioned,  and  that  she  then  also  represented  to  the  effect 
^hat  the  property  she  was  possessed  of  had  accrued  to  her 
^der  the  said  testator's  will. 

The  Master  then,  after  stating  the  sale  of  the  property  by 
Bull  as  before  mentioned,  and  that  Bull  permitted  Bovill, 
ttie  administrator  of  Mrs.  Salmon,  to  take  possession  of 
ber  personal  estate,  found,  that  the  bequest  of  the  leasehold 
Messuages  in  Dorset-street  and  East-street  was  assented 
^  by  Thomas  Bull  and  Elizabeth  Salmon,  as  executor  and 
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1844.  executrix  of  the  said  will ;  but  he  was  unable  to  find  anj 
precise  time  at  which  the  said  bequest  or  disposition  wai 
assented  to,  except  that  he  was  of  opinioUi  and  found,  tha 
it  was  assented  to  by  Thomas  Bull  in  the  month  of  Decern 
ber,  1836,  and  by  Elizabeth  Salmon  before  she  made  he 
will ;  and  that  it  was  expressly  assented  to  by  her  at  tha 
time,  that  is  to  say,  on  the  29th  March,  1885. 

The  cause  now  came  on  for  hearing  upon  exception 
taken  by  Mrs.  Bull  to  the  separate  report  of  the  Master. 

In  addition  to  the  evidence  of  assent  stated  by  the  Master 
it  appeared  from  the  depositions  taken  in  the  cause,  whici 
were  read  on  the  present  occasion  for  the  plainti£F,  that  Mrs. 
Salmon  had,  in  various  conversations  with  a  Mr.  Oreayes 
and  others,  said,  that,  at  her  death,  the  houses  in  Done&> 
street  and  East-street  would  go  to  the  children. 

With  a  view  also  of  proving  that  Thomas  Bull  had  sold 
the  houses  in  the  character  of  trustee,  and  not  as  execator 
of  the  testator,  and  had  thereby  given  bis  assent  to  the 
legacy,  the  counsel  for  the  plaintiff  read  evidence  to  the 
effect  that  Bull  had  permitted  the  general  residuary  estate 
which  Mrs.  Salmon  had  derived  from  the  testator,  and 
which  she  had  bequeathed  by  her  will,  to  be  dealt  with  by 
Bovill  her  administrator ;  and  that  he.  Bull,  had  also  joined 
Bovill  in  a  deed  dated  in  March,  1839,  by  which  part  of 
that  residue,  consisting  of  leasehold  property,  had  been 
conveyed  to  a  purchaser. 

Mr.  Russell  and  Mr.  Evans,  for  the  exceptions. — ^Thecue 
o{  Attorney 'Oeneral  Y,  Potter  {a)  governs  the  present  case. 
In  that  case,  however,  there  was  not,  as  there  is  here,  a 
direction  for  sale  by  the  executors.  Now,  although  there 
are  cases  where,  there  being  a  legacy  to  an  executor  for  life 
with  remainder  over,  the  assent  of  the  tenant  for  Ufa  has 
been  held  to  enure  to  those  in  remainder,  yet,  that  will 

(a)  5  Beav.  1 64. 
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not  apidy  here^  because,  on  the  death  of  the  tenant  for  life,  1844. 
the  property  again  belonged  to,  and  was  in  the  disposi- 
tion of,  the  other  executors:  Doe  A, Hayes  v.  Sturge8{a), 
It  is  difficult  to  find  anything  upon  the  evidence  amount- 
ing to  assent  by  Mrs.  Salmon.  But  supposing  such  assent 
to  be  proved,  what  is  the  effect  of  it  ?  It  is  an  assent 
not  operating  upon  a  legal  right.  Granting  that  there 
is  a  special  bequest  to  Mrs.  Salmon  during  her  life,  yet, 
after  her  death,  the  only  mode  in  which  the  testator  deals 
with  the  property  is  by  directing  it  to  be  sold.  Can  Mrs. 
Salmon's  assent  affect  that  mere  direction  ?  It  is  necessary 
that  an  executor's  assent  should  carry  with  it  more  than  a 
mere  admission  of  assets ;  it  must  confer  a  legal  title.  This 
ii  not  the  case  of  a  bequest  to  the  widow  for  life  with  re- 
mainder to  A.  B.,  or  to  trustees  in  trust  for  A.  B.  There  is 
no  bequest  here  of  the  ultimate  estate.  Until  the  executor 
has  sold  the  property  and  parted  with  the  money  to  the 
legatees,  he  has  not  assented.  Until  then  he  may  require 
indemnity :  Smith  v.  Day  {b),  Richards  v.  Browne  (c).  Doe 
d.  Lord  Saye  and  Sele  v«  Guy  {d). 

Mr.  Cooper  and  Mr.  Tripp,  for  the  report.— It  is  clear 
from  the  manner  in  which  Mr.  Bull  permitted  Bovill  to 
deal  with  the  residuary  personal  estate  bequeathed  by  Mrs. 
Salmon,  that  he  considered  that  property  as  hers«  Bovill 
coold  only  sell  as  the  representative  of  the  legatee  of  the 
testator,  and  not  as  the  representative  of  the  testator  him- 
idf.  Bull,  therefore,  having  so  treated  the  residue  under 
Mrs.  Salmon's  will,  and  having  executed  the  deed  of  1839, 
cuinot  be  heard  to  say  that  he  has  not  assented  to  the  he- 
^oest  to  the  plaintiff.  It  is  clear  that  he  sold  the  houses 
^  question  in  this  cause  as  trustee,  and  not  as  executor. 

(a)  7  Taunt  217;    2   Marsh.  (c)  3  Hodges,  27 ;  4  Scott,  262 ; 

^  3  New  Ca.  493. 

(6)  Morpb.  &  Hurl.  185 ;    2  (d)  3  East,  120. 

^.fcW.684. 

Vol.  I.  B  B  G«  C.  C. 
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1844.  If  he  did  not,  why  should  he  embarrass  himself  with  th< 
cestui  que  trtuts,  who  were  joined  as  parties  in  the  convey 
ance  to  the  purchaser? 

But  it  is  more  material  to  shew  that  Mrs.  Salmon  as 
sented  to  this  request.    If  the  eyidenoe  of  her  assent  i 
sufficient,  the  law  is  clear^  that  her  assent  will  enure  to  th 
benefit  of  those  who  are  entitled  to  the  residue  of  the  tern 
after  her  decease :  Adanu  v.  Peirce  (a).  Paramour  v.  Vard 
ley  (A),  Doe  d.  Stwges  v.  TatcheU  (c),  Perkins,  249  {d] 
And  the  evidence  is  sufficient.     In  Garrett  y.  Lister  (c 
A.,  possessed  of  a  term,  devised  it  to  his  wife  for  life,  re 
mainder  to  trustees  for  his  son's  life^  remainder  in  trust  fin 
the  heirs  of  the  son's  body,  remainder  to  the  son's  ligbt 
heirs,  and  makes  his  wife  executrix;  it  was  held,  that  the 
wife  took  the  term  wholly  as  executrix  in  the  first  place; 
but  it  being  proved  that  she  said,  she  would  take  the  term 
according  to  the  will,  it  was  held  by  the  Court  to  be  a 
sufficient  assent ;  and  a  case  was  cited  where^  in  like  cu^ 
cumstances,  the  wife^s  saying  that  the  son  was  to  have  the 
estate  after  her  was  resolved  to  be  a  good  assent. — ^Ihey 
also  cited  Hinson  v.  Button  (/). 

Mr.  Anderson  and  Mr.  Glasse,  for  the  defendant  Bovill. 

Mr.  Atkinson,  for  the  defendant  Edwin  TraiL 

Mr.  EusseU,  in  the  course  of  his  reply,  referred  to  LqHsrd 
V.  Vernon  {f). 

The  Vice  Chancellob. — It  has  been  said  that  MiSi 
Salmon,  who  was  the  only  person  that  in  her  lifetime 
proved  the  will  of  the  original  testator,  or  acted  in  hii 
executorship,  was  not  capable  of  assenting  to  the  specific 

(a)  3  P.  W.  12.  {d)  If  the  testator  have  laadfl^At' 

(b)  Plowd.  539.  (e)  1  Lev.  25. 

(c)  3  B.  &  Ad.  675.  (/)  2  Roll.  Rep.  158. 
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beqaest  in  question,  so  far  as  it  was  in  favour  of  the  tes-  1844. 
tator's  children.  To  this  argament  I  cannot  accede.  I 
cannot  understand  why,  upon  any  rule  of  convenience,  of 
justice,  of  law,  or  equity,  it  should  have  been  incompetent 
to  her  to  separate  and  set  apart  from  the  general  mass  of 
the  testator's  personal  estate  the  chattel  that  he  specifically 
bequeathed,  and  to  appropriate  it  to  the  purposes  for  which 
he  bequeathed  it.  That  it  is  essential  to  the  efficacy  or 
Talidity  of  an  assent  to  a  bequest,  that  it  should  confer  a 
legal  interest,  or  affect  the  merely  legal  title  to  the  subject 
of  that  bequest,  I  have  never  heard  and  do  not  believe.  To 
nudntain  such  a  proposition  is  required  neither  by  authority 
nor  by  principle.  True,  the  children  were  only  to  take  the 
pRMxeds  of  a  sale  of  the  leaseholds  in  question,  to  be  made 
by  the  personal  representative,  for  the  time  being,  of  Mr« 
Salmon,  after  Mrs.  Salmon's  death.  But  that  disposition 
in  their  fiEivour  was  part  of  the  same  specific  bequest  which 
loade  Mrs.  Salmon  specific  legatee  for  life  of  the  same 
leaseholds ;  she  could  not,  therefore,  assent  to  the  specific 
beqaest,  as  it  related  to  herself,  without,  at  the  same  time, 
ttsenting  to  the  specific  bequest  as  it  concerned  the 
children.  Why  was  she  to  be  unable  to  assent  to  it  as  far 
as  she  was  concerned?  Why  was  the  matter  to  remain 
open  all  her  life?  Why  may  not  a  power  to  be  exercised 
orer  a  particular  chattel,  at  a  future  period,  for  the  benefit 
of  individuals  named,  be  the  matter,  properly,  of  specific 
gift  in  a  will  ?  Why  should  it  make  any  difference  that  the 
power  in  this  case  could  not,  without  the  consent  of  all  in- 
terested, be  exercised  until  after  Mrs.  Salmon's  death?  I 
tt&  clearly  of  opinion  that  she  was  capable  of  assenting  to 
^  bequest  so  far  as  it  concerned  her  children,  as  well  as 
kersel£  I  may  observe  that  in  the  case  in  S  B.  if  Adol, 
^assent,  though  complete,  did  not  affect  the  legal  interest 
^  the  chattel,  except  as  it  made  the  executor  assenting, 
l^uiiaelf  the  legatee  of  it  in  trust ;  and  that  in  the^/am^y- 
^^MnU  V.  Potter^  as  I  understand  it,  there  was  not  any 

bb2 
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1844.  specific  gift  or  specific  disposition  except  as  to  the  life 
interest  given  in  the  chattel  there  in  question^  which^  sul 
ject  to  that  life-interest^  was^  as  I  apprehend^  merely  a  pai 
of  the  general  residue.  Did  Mrs.  Salmon  then  assent?  1 
is  admitted  that  she  lived  two  years  after  she  had  take 
probate  of  her  husband's  will.  During  that  time  she  aj 
pears  to  have  been  active  in  respect  of  his  assets.  I  can  sc 
no  ground  for  believing  that  she  was  defectively  or  inai 
curately  informed  as  to  them^  or  as  to  his  circumstances;  ( 
that  it  was  contrary  to  her  duty  or  to  her  interest  to  assei 
to  the  specific  bequest ;  but  I  do  see  grounds  for  thinkio 
it  probable  that  it  was  consistent  with  her  duty  and  ii 
terest  to  assent  to  it.  There  is  no  proof  that  she  at  an 
time  said  or  did  any  thing  at  variance  with  the  notioi 
that  she  assented  fully  to  the  dispositions  of  her  husband 
will  as  to  the  leaseholds  in  question.  But  there  is  evident 
of  conduct  on  her  part  during  the  two  years  which,  if  a. 
conclusive,  has  at  least  a  tendency  in  favour  of  the  infc 
ence  that  she  so  assented — conduct,  I  mean,  besides  ax 
independently  of  the  conversations  with  Mr.  Greaves  an 
Mr.  Groom,  to  which  those  witnesses  depose.  They  ma; 
not  be  exactly  accurate,  but  I  see  no  reason  to  distrosl 
their  substantial  accuracy  in  their  representations  of  those 
conversations.  Coupled  with  the  rest  of  her  conduct  and  acts 
in  evidence,  they  satisfy  me  that,  clearly  upon  the  old  au- 
thorities, and  consistently  with  the  later  authorities,  with 
justice,  and  with  principle,  she  may  and  ought  to  be  hdd 
to  have  fully  and  completely  assented  to  the  disposition  in 
question,  as  it  concerned  both  herself  and  her  children* 
I  say  this,  without  forgetting  the  rule,  as  I  believe  it  to  be, 
that  where  an  executor,  who  is  also  a  specific  legatee,  doet 
an  act  respecting  the  subject  of  the  specific  bequest,  which 
is  referable  to  either  character,  which  is  consistent  with 
the  notion  of  assent  and  with  its  absence,  that  shall  not  be 
held  to  prove  or  amount  to  an  assent.  The  fullest  obser* 
yance  of  that  rule  does  not,  in  my  judgment,  require  it  to 
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be  held  in  the  present  case^  that  Mrs.  Salmon  did  not  as«        1344. 
sent. 

If  I  am  right  in  tlus^  the  question  of  any  assent  on  the 
part  of  Mr.  Bull  is  immaterial^  or  is  scarcely  material. 
He  did  not^  it  is  tme^  prove  or  act  as  executor  in  Mrs. 
Salmon's  lifetime^  but  he  was  in  her  lifetime  aware  of  cer- 
tain matters  concerning  the  testator's  estate  and  took  pro- 
bate, as  he  did  in  November^  1836^  not  without  having 
become^  if  not  fully^  at  least  to  some  extent^  apprised  of  its 
condition  and  her  dealings.  Bearing  this  in  mind,  and 
considering  what  his  acts  and  conduct^  after  as  well  as  be- 
fore her  deaths  appear  to  have  been — acts  and  conduct  in 
which  I  include  the  deed  of  1839^  executed  by  him  and 
Mr.  Bovill^  the  administrator  of  the  residuary  legatee, 
I  am  not  satisfied  that  Mr.  Bull  did  not,  as  far  as  he  could, 
assent  (I  mean  unconditionally  assent),  to  the  specific  gift 
to  Mr.  Salmon's  children  likewise :  on  the  contrary,  my 
impression  is,  that  he  did. 

It  is  the  less  unsatisfactorv  to  me  to  arrive  at  such  a 
conclusion  upon  the  materials  before  me,  (which  the  par- 
ties' advisers  seem  to  have  been  united  in  thinking  suffi- 
cient, if  not  the  only  valuable  materials  obtainable  upon 
tbe  question  of  assent),  inasmuch  as  those  materials  seem 
to  me  to  shew,  I  do  not  say  a  certainty,  but  a  probability, 
that  if  Mrs.  Bull  has  any  just  claim  in  respect  of  Mr. 
Bull's  connexion  or  dealings  with  Mr.  Salmon's  estate, 
she  has,  and  will  stiU  have,  the  means  of  recovering  it.  I 
may  add  the  single  remark  that  the  administrator  of  Mrs. 
Salmon  has  not  only  not  excepted  to  the  report,  but  has 
hyhis  counsel  argued  in  support  of  it. 

DtcLAKE,  that  Mrs.  Salmon,  in  her  lifetime,  as  executrix  of  Charles  Sal- 
DM)o,  was  capable  of  assenting,  and  did  assent,  to  the  bequest  affecting  the 
^hold  property  in  East-street  and  Dorset-street,  made  by  his  will  in 
favoor  of  henelf  and  his  children ;  and  the  defendant  Catharine  Bull,  al- 
'^Bg  that  the  assent  of  Thomas  Bull  to  such  bequest  was  necessary  to 
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perfect  or  complete  the  title  of  the  plaintiff,  as  one  of  lacb  ehiMzen,  te 
the  benefit  of  the  bequest,  and  was  not  given.  Declare,  upon  the  &cti 
and  circumstances  of  the  case,  that  that  proposition  cannot  be  sustained ; 
and  let  the  exceptions,  so  far  as  they  are  not  consistent  with  the  dedan- 
tion,  stand  overruled.  Reserve  judgment  on  the  exceptions  in  all  otbei 
respects.    Liberty  to  apply  in  the  interim. 


Jvly  0th. 

This  Coart  will, 
by  consent  of 
the  parties  to 
a  suit,  allow  a 
verdict  on  an 
issue  to  be 
made  the  sub- 
ject of  a  pro- 
ceeding in 
error. 


Clayton  v.  Lord  Nugbnt. 

UN  the  hearing  of  this  cause^  on  the  I9th  Novemb^ 
1841;  before  Knight  Bruce,  Y.  C,  his  Honor  directed  t^ 
following  issue  to  the  Court  of  Exchequer,  in  which  Heajt 
Hugh  (yDonel  Clayton,  one  of  the  defendants  in  equitj 
was  to  be  the  plaintiff,  and  the  plaintiffs  and  all  othei 
parties  to  the  suit  in  equity,  claiming  under  a  certain  in- 
denture of  settlement  of  the  31st  August,  1829,  except 
Henry  Hugh  O'Donel  Clayton,  were  to  be  the  defendants: 
Whether  Sir  Gilbert  East,  late  of  Hall  Place,  in  the  county 
of  Berks,  Bart.,  deceased,  devised  his  freehold  heredita- 
ments in  the  county  of  Suffolk,  or  any  interest  thereiui  to 
the  defendant  Henry  Hugh  O'Donel  Clayton.    And  after 
provision  made  for  certain  admissions  at  the  trial,  it  was 
ordered,  that  if  the  jury  should  find  any  special  matter^the 
same  should  be  indorsed  on  the  record,  and  the  parties 
were  to  be  at  liberty  to  take  either  a  special  case  or  a 
special  verdict. 

The  issue  came  on  to  be  tried  at  Westminster,  in  Jane, 
1842,  before  Lord  Abinffer,  C.  B.,  when  it  was  found  by 
the  jury  that  a  certain  card,  which  was  in  evidence  at  the 
trial,  did  not  exist  before  the  execution  of  the  will  of  Sir 
6.  East,  and  a  verdict  was  entered  for  the  defendants,  sub- 
ject to  a  special  case.  A  case  was  accordingly  drawn  np 
and  signed  by  counsel,  and,  with  the  sanction  of  the  learned 
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Judge  who  presided  at  the  trials  the  following  paragraph 
was  pkoed  at  the  end  of  it^  and  formed  part  of  it : — '*  It  is 
mntnaUy  agreed^  that,  in  order  to  obtain  the  opinion  of  a 
court  or  courts  of  erroTi  either  party  shall  be  at  liberty 
to  bring  the  case  before  a  court  of  error,  as  if  a  bill  of 
exceptions  to  the  admissibility  of  the  card  in  evidence  had 
been  regularly  tendered  and  accepted,  and  sealed  by  the 
learned  Judge ;  and  a  rerdict  to  be  entered  for  the  plaintiff 
or  defendants,  according  to  the  ultimate  judgment  of  the 
admissibility  of  the  card  in  eridence  for  the  purpose  afore- 
said/' 

The  case  was  fully  ai^ed  in  banco,  in  the  Court  of  Ex- 
chequer, on  behalf  of  the  plaintiff  at  law,  when  the  Judges, 
without  hearing  the  other  side,  decided  against  the  plaintiff, 
and  accordingly  certified  that  they  were  of  opinion  that 
Sir  Gilbert  East  did  not  devise  his  freehold  estates  in 
Suffolk,  or  any  interest  therein,  to  Henry  Hugh  CyDonel 
Clayton. 

The  case  now  came  on  for  further  directions  upon  that 
certificate. 


1844. 


Mr.  Wiffram,  Mr.  T.  F.  EIH»,  and  Mr.  Malins,  for  the 
defendant  Henry  Hugh  O'Donel  Clayton,  contended,  that, 
under  the  form  of  the  decree  in  this  Court,  and  by  the 
terms  of  the  agreement  comprehended  in  the  case,  their 
client  was  entitled  to  the  benefit  of  the  opinion  of  a  court 
of  error.  By  the  decree  the  parties  were  to  be  at  liberty 
to  take  a  special  case  or  a  special  verdict ;  and  a  writ  of 
error  was  incident  to  the  latter  mode  of  proceeding.  [The 
Vke^Chancellar. — ^The  decree  was  probably  so  framed  by 
viaagement  between  the  parties  in  order  that  either  of 
them  might  have  the  benefit  of  the  opinion  and  reasons  of 
the  Court  of  Exchequer — a  benefit  which  the  parties  would 
not  have  had  in  the  ordinary  course  upon  an  issue  dem- 
fotit  vel  non.  But  how  is  a  bill  of  exceptions  connected 
^ith  the  trial  of  an  issue?]    It  is  submitted,  that,  by  con- 
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sent,  (and  there  has  been  consent  in  this  case),  a  bill  < 
exceptions  or  a  proceeding  in  the  nature  of  a  bill  of  ei 
ceptions  may  be  had  upon  the  trial  of  an  issue:  Am 
strong  y.  Letois  (a).  And  here  the  parties  have  boun 
themselves  to  that  course  of  proceeding  in  order  to  bav 
the  benefit  of  the  decision  of  a  court  of  error* 


Mr.  Smpkinson,  Mr.  Swanston,  Mr.  Russell,  Mr.  Peters 
darff,  Mr.  Caley  Shadwell,  Mr.  Stinton,  Mr.  Glasse,  Mr.  She 
and  Mr.  C.  Roupell  for  the  defendants,  contended,  that : 
was  not  competent  to  the  parties  to  bind  themselves  to  a 
irregular  proceeding ;  and  that  a  bill  of  exceptions,  an 
consequently  an  agreement  to  have  the  benefit  of  a  bill  < 
exceptions  upon  the  trial  of  an  issue,  was  contrary  to  t] 
practice  of  the  courts. 

It  was  admitted  at  the  bar,  that,  in  the  event  of  the  ca< 
proceeding  at  law,  the  evidence  would  not  be  subject  t 
any  variation,  and  that  the  parties  to  the  suit  were  al 
sui  juris. 

The  Vice-Chancellor  said,  that,  but  for  the  case  whicl 
had  been  cited,  he  should  have  thought  it  inconsistent  wiA 
the  course  of  the  court,  even  with  the  consent  of  the  par' 
ties,  to  sanction  a  proceeding  by  bill  of  exceptions  or  anj 
other  proceeding  in  error,  upon  the  trial  of  an  issue.  I' 
appeared,  however,  that  in  that  case  an  experienced  jixiff 
of  this  court  had,  on  the  waiver  of  the  parties,  allowed  t 
verdict  on  an  issue  to  be  made  the  subject  of  a  proceediai 
in  error.  Acting  upon  that  authority,  his  Honor  said 
that  he  should,  under  all  the  circumstances  of  this  cai€ 
adopt  the  agreement  of  the  parties,  rather  than,  by  reject 
iug  it,  render  all  the  proceedings  which  had  taken  place  b 
law  a  nullity.     Upon  the  application,  therefore,  of  th< 


(a)  3M.  &K.45;  2C.&M.274. 
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plaintiff  at  law^  now  no  longer  an  infant^  and  upon  the  re*  1844. 
presentation  of  his  counsel  that  he  desired  to  have  the  be- 
nefit of  the  agreement;  and  the  other  parties  not  opposing 
the  application,  his  Honor  said  that  he  would  give  a  di- 
rection in  conformity  with  the  agreement;  with  Uberty  to 
any  of  the  parties  to  apply. 


R( 


Flinn  v.  Jenkins.  July  20th. 


lOBERT   FLINN,  by  his  will  dated  the  22nd  May,  Upon  the  con- 

--  1      /.  1  .  .        1       /•  11       •  Btructionofa 

io30^  disposed  of  his  property  m  the  following  terms : —  wm-^Heid, 
"I,  Robert  Flinn  of  Stacey-street,  Compton-street,  St.  £fe^*orthe 
Giles-in-the-Fields,  in  the  county  of  Middlesex,  carver  and  ««^"e  Jo  ^^ 

'  J  '  testator's  wi- 

gilder,  do  will  the  whole  property  belonging  to  me,  not  dow  was  cut 

named  in  this  my  last  will,  to  my  wife  Sarah  Flinn,  after  sequent  expres- 

her  paying  the  following  legacies ;  that  is  to  say— The  ?i^?wt!  *  *^ 

house,  No,  8,  Stacey-street,  I  give  to  my  son  Robert    ,  ^*f^»  "^ 
'  >  /  »        B  /  that  the  child- 

Henry  Flinn;  the  house  No.  2,  Stacey-street,  I  give  to  my  ren  of  the  tes- 

wn  Henry  Flinn  for  their  lives,  and  then  to  be  equally  gons  took  in- 
divided  among  their  children.     My  son  Henry  Flinn  is  J^J^ue'"^* 
indebted  to  me,  money  lent,  £2000 ;  the  interest  of  which  *«rp«»- 
lie  is  to  pay  to  my  wife  Sarah  Flinn  as  long  as  she  lives. 
lie  residue  of  my  remaining  property,  in  the  following 
Maimer,  except  the  household  furniture,  plate,  and  wear- 

• 

^g  apparelj  trinkets,  &c.,  to  be  at  her  own  disposal,  and 
the  remaining  property  to  be  equally  divided  between  my 
^o  sons  for  their  lives  only,  and  then  to  be  equally  di- 
^ded  among  their  children,  when  of  age.  I  appoint  my 
'^O  Robert  Henry  Flinn,  and  my  son  Henry  Flinn,  exe- 
^^tors,  and  my  wife  Sarah  Flinn  executrix.^' 

The  two  sons  and  the  widow  survived  the  testator, 
^th  the  sons  had  children,  of  whom  all  survived  their 
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1844.  fathers  and  the  widow.  Upon  the  death  of  the  widow^ 
who  survived  the  two  sons^  the  present  bill  was  filed  bj 
the  adult  children  of  Robert  Henry  Flinn^  against  the  eze* 
enters  of  the  widow^  the  children  of  Henry^  and  the  in£Anl 
child  of  Bobert  Henry,  praying,  that  the  rights  of  the  par- 
ties under  the  will  might  be  ascertained  and  declared. 

The  questions  raised  were,  first,  whether  the  widow  tool 
an  absolute  interest,  or  an  interest  for  life  only,  in  the  re- 
sidue ;  secondly,  whether  the  children  of  the  sons  took  ai 
interest  in  the  houses,  and  an  interest  (if  any)  in  the  re- 
sidue, per  capita  or  per  stirpes ;  thirdly,  if  they  took  an 
interest  in  the  residue,  whether  it  vested  immediately,  oi 
not  until  they  attained  their  majority. 

Mr.  Spurrier^  for  the  plaintiffs. 

Mr.  Rwsell,  Mr.  Metcalfe,  and  Mr.  Malins,  for  the  seve 
ral  defendants. 

The  Vice-chancellor  was  of  opinion,  that  the  widca 
was  entitled  to  the  residue  for  her  life  only,  and  that  i% 
children  of  the  sons  were  entitled  to  the  shares  of  th^ 
parents  in  the  houses  and  in  the  residue  per  stirpes.  L3 
Honor  added,  that  he  was  disposed  to  think  that  t^1 
shares  of  the  children  in  the  residue  would  not  be  ve&*t;4 
until  their  majority ;  but  that  it  was  unnecessary  to  decii 
that  question  at  that  stage  of  the  cause. 
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Burgess  v.  Burgess.  July  25th. 

1  HE  late  Bishop  of  Salisbury^  Dr.  Burgess^  after  certain  A  legacy  given 
specific  and  pecuniary  bequests  to  his  wife  and  others^  in-  trustees  and 
eluding  the  gift  of  a  rase  to  his  nephew,  W.  R.  Burgess,  ^rT^\u^ 
devised  unto  his  said  wife,  the  Rev.  T.  S.  Bright,  G.  W.  :fV'^'^'",^ 

.         ,        them — Held, 

Harriott,  Esq.,  and  the  said  W.  R.  Burgess,  and  their  heurs,  not  reToked  by 
liis  fireehold  hereditaments  upon  trust  for  sale ;  and  also  p<^ting  ofher 
1)equeathed  to  them  his  leasehold  premises  and  his  personal  JJJJjJ^^  a„d 
estate,  not  specifically  bequeathed,  upon  trust  for  conver-  giving  a  legacy 

,  _      of  equal  amount 

sion ;  and  directed  them  to  stand  possessed  of  the  proceeds  to  the  newly- 
arising  firom  such  sale  and  conversion  upon  the  trusts  Jj^^i^dcxc- 
afterwards  mentioned.    The  testator  then  gave  several  cutore.  in  simi- 

°  lar  language. 

legacies  and  annuities,  after  satisfying  which,  he  gave  the 

income  of  his  property  to  his  wife  for  her  life;  and,  after 

lieT  death,  he  bequeathed  various  other  legacies;  among 

'wHich  occurred  the  following: — ^To  his  said  nephew  W.  R. 

Sru^ess  £1000  sterling ;  to  a  lady  who  had  lived  with  the 

testator  and  his  wife  some  years  £1000  sterling ;  and  to 

each  of  his  trustees,  T.  S.  Bright,  G.  W.  Marriott,  and 

^V.  R.  Burgess,  the  sum  of  £100,  as  a  mark  of  his  respect 

for  them ;  all  which  legacies  he  declared  to  be  vested  at  his 

decease,  though  not  payable  till  the  decease  of  his  wife. 

The  testator  then  gave  £2000  upon  trusts  for  two  of  his 

nieces  and  their  respective  husbands  and  families  in  equal 

moieties,  and  the  residue  of  his  property  unto  and  equally 

between  his  sisters  and  nephews  and  nieces  living  at  the 

time  of  his  decease.    And  he  appointed  his  said  wife,  and 

tbc  said  W.  T.  S.  Bright,  G.  W.  Marriott,  and  W.  R.  Bur- 

&^88,  to  be  executrix  and  executors  of  his  will. 

By  a  codicil  to  his  will,  the  testator,  after  reciting,  that, 
^y  his  said  will,  he  had  devised  and  bequeathed  unto  his 
^^ife  Margery  Burgess,  and  unto  the  Rev.  T.  S.  Bright,  G. 
^V.  Marriott,  Esq.,  and  to  his  nephew  W.  B.  Burgess,  his 
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"  ^^  g^      estate^  not  specifically  bequeathed^  upon  certain  trusti 

V-  appointed  them  executrix  and  executors,  revoked  th< 

BUKOBSS. 

devises  and  bequests,  and  the  appointment  of  the  said 
Bright,  G.  W.  Marriott,  and  W.  R.  Burgess,  as  trustee 
executors  of  his  will,  and  devised  and  bequeathed  hii 
freehold  hereditaments,  leasehold  premises,  and  pei 
estate  aforesaid,  unto  his  said  wife  Margery  Burges 
Rev.  Liscombe  Clarke,  Archdeacon  of  Sarum,  and  the 
Christopher  Fawcett,  and  the  survivors,  &c.,  upon  the  I 
expressed  in  his  will,  and  appointed  them  executrij 
executors.  He  then  gave  to  each  of  his  said  trustee: 
executors  Liscombe  Clarke  and  Christopher  Fawcet 
sum  of  j£100,  in  token  of  his  respect  for  them,  and  dir 
the  same  to  be  paid  at  the  decease  of  his  said  wife. 

One  of  the  questions  in  the  cause  was,  whether  t1 
gacies  contained  in  the  testator's  will  of  £100  to  ea 
those  whom  he  had  first  appointed  trustees  jointly 
his  wife  were  revoked  by  the  codicil,  which  substi 
other  trustees  in  their  place. 

Mr.  Wigram  and  Mr.  Boyle,  for  the  plaintifi^,  obsc 
that,  in  the  bequest  to  the  persons  who  were  appo 
trustees  and  executors  by  the  will,  they  were  expi 
called  trustees ;  and  that  a  legacy  of  much  larger  an 
having  just  before  been  given  to  one  of  them  who  wa 
testator's  nephew,  it  must  be  presumed  that  those  leg 
were  given  to  them,  not  in  their  individual  but  in 
fiduciary  character,  and,  consequently,  that  the  revoc 
of  their  appointment  as  trustees  was  also  a  revocatii 
the  legacies  which  had  been  given  to  them  in  that  capa 
Reed  v.  Devaynes  (a),  Dix  v.  Reed  (i),  Piggott  v.  Chree^ 

Mr.  Simpkinson,  Mr.  Russell,  Mr.  Toller,  and  Mr.  H 

(a)  2  Cox,  285.  (b)  1  S.  &  S.  237.  (c)  6  Sim.  7: 
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Clarke,  for  some  of  the  defendants  in  the  same  interest^         1844. 
adopted  the  same  line  of  argument.  Burokm 


Mr.  Cooper  and  Mr.  Jenkins,  for  the  legatees. 

Mr.  Faber  for  other  parties. 

The  Vice-Chancellor. — Supposing  the  codicil  not  to 
have  existed;  the  only  circumstance,  I  think,  tending  to 
create  a  doubt  as  to  the  character  of  the  bequest  to  the 
persons  named  as  trustees  in  the  will  is,  that  which  has  been 
adverted  to,  namely,  that  one  of  the  legatees  is  a  nephew  of 
the  testator^  and  entitled  to  other  benefits  under  the  will. 
I  do  not,  however,  think  that  circumstance  of  sufficient 
height  to  countervail  the  plain  import  and  effect  of  the 
bequest  to  these  gentlemen  (though  they  were  truly  called 
trustees)  as  a  mark  of  the  testator's  respect  for  them.    As 
to  the  codicil,  the  testator  makes  it  with  the  will  before 
him^  and  so  making  it,  he  might  have  revoked  the  legacies 
given  by  his  wilL    He,  however,  does  not  do  so.    He  gives 
the  general  property  to  other  persons  upon  the  same  trusts 
^s  are  declared  by  the  will,  which  trusts  are  to  pay  the 
legacies.    I  think  it  would  be  too  great  a  stretch  of  refine- 
i^aent  to  say,  that,  because  other  persons  are  appointed 
trustees — because  to  them  also  he  gives  legacies  equal  in 
anaount  to  the  former,  in  token  of  his  respect — therefore, 
^e  former  legacies  are  revoked.    I  think  that  these  lega- 
tes are  due. 


V. 
BUKGBSS. 
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l^H.  or  SDT  adjoamment  thereof,  dKHild  hsTe  foil  power  and 
matlioritTto  deduem  diTidend  or  dhidends  oat  of  the  ckai 
surfdos  of  the  income  snd  profits  dT  the  soci^^  or  to  with- 
held the  same  if  ther  should  think  fit,  <v  to  make  anj 
other  appropriation  of  the  income  and  prc^ts,  or  any  othei 
part  thereof  ther  mi^t  think  expedient. 

Bt  the  20th  dane^  it  was  dedaicd,  that,  ^  at  any  sucb 
general  meeting  it  shall  and  mar  be  lawful  for  the  pro- 
prieton  of  the  said  sodetr,  <v  sndi  of  them  as  shaU  then 
be  present,  either  in  penoa  or  br  proxy,  to  ordain  and 
make  sndi  and  so  many  bye-laws,  mles,  enrders;,  and  Q^ 
dinances^  as  to  them,  or  the  nngor  part  of  them,  shall  seem 
necessary,  dmTeninit,  and  proper,  for  the  regulation  and 
good  goTcmment  of  the  said  society,  and  of  the  memben 
and  afEurs  thereof  and  for  fixing  and  determining  the 
number  o^  and  the  maunfr  of  electing,  the  members  of 
the  committee  of  managcmeiit  and  auditors  of  the  said 
sockty,  and  the  period  of  Aeir  continuance  in  office,  and 
the  manner  and  tzme  in  whidi  aa^  vacancies  in  the  com- 
mittee of  management*  or  amongst  the  auditors,  by  death, 
resignaiion^  disqualx&ratioa.  or  ochenrise^  shaD  be  supplied, 
and  for  settfing  and  fixing  the  terms  and  conditions  and 
thu  mm  nil  r  in  whack  peiamis  not  propnetors  may  be  ad- 
mflHM  as  subsedbcxs  to  die  kail  and  Ebraiy  and  other 
rooms  of  de  said  socsecr,  or  any  of  them,  or  any  part 
thereof,  and  for  coavcning  any  special  meetings  at  tte 
proprietoffSy  and  generally  for  carrying  the  objects  for 
which  the  said  socisty  »  founded  into  full  and  complete 
e^Kt.  wick  rcttsmahfe  pmakies^  fiaes*.  and  amerciaments, 
to  be  oxncaiiied  ia  siaek  bve4awsw  oo  the  oAnders,  for 
iwaspecforannce  <7d  or  for  (fiaobcdnce  tok,  the  same;  and 
the  subi  bye^Kwsv  ntlesw  ocden^  and  onliuanrru,  penaltifa, 
fows^  and  aaKrc»3ieiics..>?raay  of  them,  firom  time  to  tine 
to  altar,  change,  er  annuL  as  ^&e  said  general  meeting  shaD 
think  re«{uiattCir»  sod  »  aungsfie  dbe  ssane  as  dwy  shall  find 
cause^  so  s&  aU  sod  stBgdur  sock  bye4Bws^  rulesiy  orden, 

ttnesL  and  umcRsaaacsitaL  be 
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aonable,  and  not  repugnant  or  contrary  to  the  laws  and         1844. 

statutes  of  this  our  realm/'  Ward 

By  the  2drd  clause  it  was  declared,  that,  at  any  general    _      *• 

^  ,  /.        The  Socibtt 

meeting,  every  member  should  be  entitled  to  one  vote  for  or  Attornibs. 
every  share  held  by  him,  and  that  the  majority  of  the  votes 
of  the  members  present,  either  in  person  or  by  proxy,  should 
decide  upon  all  questions  propounded  at  such  meeting. 

Id  accordance  with  the  provisions  of  this  charter,  the 
society  was  formed,  a  capital  of  £50,000  was  raised,  and  a 
piece  of  land  was  purchased  in  Chancery-lane,  upon  which 
was  erected  a  building,  comprising  a  hall  and  library,  and 
other  rooms  for  the  purposes  of  the  institution. 

At  a  special  general  meeting  of  the  society,  held  on  the 
22Dd  August,  184f3,  the  following  resolutions  were  passed : 
—"Resolved  unanimously,  that  the  present  charter  of 
iDCorporation  of  the  society,  with  all  the  rights  and  pri- 
vileges thereby  conferred,  be  surrendered  into  the  hands 
of  her  Majesty.  That  the  common  seal  of  the  society  be 
affixed  to  a  proper  deed  or  instrument  for  efiPecting  the 
surrender  of  the  said  charter,  and  that  such  deed  or  in- 
stmrnent,  when  duly  sealed,  be  inrolled  in  the  Court  of 
Chancery.  That,  in  order  to  prevent  any  question  from 
tfiaiDg  as  to  the  devolution  of  the  corporate  property,  upm 
the  dissolution  of  the  society,  by  the  surrender  of  the  pie- 
lent  charter^  the  committee  be  authorized,  previously  to 
>uch  surrender,  to  affix  the  common  seal  of  the  society  to 
all  such  deeds  or  instruments  as  may  be  necessary  for  the 
purpose  of  vesting  all  the  property  of  the  said  society,  as 
veil  real  as  personal,  in  trustees,  to  be  named  by  the  com- 
^ttee,  upon  trust  for  the  said  society,  and  to  permit  and 
>^er  the  same  to  be  used  and  enjoyed  for  the  purposes 
thereof  until  the  surrender  of  the  present  charter ;  and  from 
«nd  immediately  after  such  surrender,  and  in  the  mean- 
^e,  and  until  a  new  charter  of  incorporation  shall  be 
S'^ted,  upon  trust  for  such  persons  as,  at  the  time  of  the 
"^^i^render  of  the  present  charter,  shall  be  members  of  the 
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1844.        or  any  adjournment  thereof,  should  have  full  power  and 

^■^^^^^       authority  to  declare  a  dividend  or  dividends  out  of  the  clear 

V-  surplus  of  the  income  and  profits  of  the  society^  or  to  wid- 

ovAttokmibs.  hold  the  same  if  they  should  think  fit,  or  to  make  any 

other  appropriation  of  the  income  and  profits,  or  any  other 
part  thereof,  they  might  think  expedient. 

By  the  20th  clause,  it  was  declared,  that,  '^  at  any  such 
general  meeting,  it  shall  and  may  be  lawful  for  the  pro- 
prietors of  the  said  society,  or  such  of  them  as  shall  then 
be  present,  either  in  person  or  by  proxy,  to  ordain  and 
make  such  and  so  many  bye-laws,  rules,  orders,  and  or- 
dinances, as  to  them,  or  the  major  part  of  them,  shall  seem 
necessary,  convenient,  and  proper,  for  the  r^ulation  and 
good  government  of  the  said  society,  and  of  the  members 
and  affairs  thereof,  and  for  fixing  and  determining  the 
number  of,  and  the  manner  of  electing,  the  members  of 
the  committee  of  management  and  auditors  of  the  said 
society,  and  the  period  of  their  continuance  in  o£Eice,  and 
the  manner  and  time  in  which  any  vacancies  in  the  com- 
mittee of  management,  or  amongst  the  auditors,  by  death, 
resignation,  disqualification,  or  otherwise,  shall  be  suppUed, 
and  for  settling  and  fixing  the  terms  and  conditions  and 
the  manner  in  which  persons  not  proprietors  may  be  ad- 
mitMd  as  subscribers  to  the  hall  and  library  and  other 
rooms  of  the  said  society,  or  any  of  them,  or  any  part 
thereof,  and  for  convening  any  special  meetings  of  the 
proprietors,  and  generally  for  carrying  the  objects  for 
which  the  said  society  is  founded  into  full  and  complete 
effect,  with  reasonable  penalties,  fines,  and  amerciamentSi 
to  be  contained  in  such  bye-laws,  on  the  offenders,  for 
non-performance  of,  or  for  disobedience  to,  the  same;  and 
the  said  bye-laws,  rules,  orders,  and  ordinances,  penalties, 
fines,  and  amerciaments,  or  any  of  them,  from  time  to  time 
to  alter,  change,  or  annul,  as  the  said  general  meeting  shall 
think  requisite,  and  to  mitigate  the  same  as  they  shall  find 
cause,  so  as  all  and  singular  such  bye-laws,  rules,  order«i 
and  ordinances,  penalties,  fines,  and  amerciaments,  be 


CASES   IN    CHANCERY.  873 

sonable^  and  not  repugnant  or  contrary  to  the  laws  and         1844. 

statutes  of  this  our  realm/'  Ward 

By  the  23rd  clause  it  was  declared,  that,  at  any  general    „      *• 

\  -        The  Socibtt 

meeting,  every  member  should  be  entitled  to  one  vote  for  or  Attornibs. 
every  share  held  by  him,  and  that  the  majority  of  the  votes 
of  the  members  present,  either  in  person  or  by  proxy,  should 
decide  upon  all  questions  propounded  at  such  meeting. 

In  accordance  with  the  provisions  of  this  charter,  the 
society  was  formed,  a  capital  of  £50,000  was  raised,  and  a 
piece  of  land  was  purchased  in  Chancery-lane,  upon  which 
was  erected  a  building,  comprising  a  hall  and  library,  and 
other  rooms  for  the  purposes  of  the  institution. 

At  a  special  general  meeting  of  the  society,  held  on  the 
22nd  August,  184f3,  the  following  resolutions  were  passed : 
— "  Resolved  unanimously,  that  the  present  charter  of 
incorporation  of  the  society,  with  all  the  rights  and  pri- 
vileges thereby  conferred,  be  surrendered  into  the  hands 
of  her  Majesty.  That  the  common  seal  of  the  society  be 
affixed  to  a  proper  deed  or  instrument  for  efiPecting  the 
surrender  of  the  said  charter,  and  that  such  deed  or  in- 
strument, when  duly  sealed,  be  inrolled  in  the  Court  of 
Chancery*  That,  in  order  to  prevent  any  question  from 
arising  as  to  the  devolution  of  the  corporate  property,  upw 
the  dissolution  of  the  society,  by  the  surrender  of  the  pocfll^ 
sent  charter,  the  committee  be  authorized,  previously  to 
such  surrender,  to  affix  the  common  seal  of  the  society  to 
all  such  deeds  or  instruments  as  may  be  necessary  for  the 
purpose  of  vesting  all  the  property  of  the  said  society,  as 
well  real  as  personal,  in  trustees,  to  be  named  by  the  com- 
mittee, upon  trust  for  the  said  society^  and  to  permit  and 
suffer  the  same  to  be  used  and  enjoyed  for  the  purposes 
thereof  until  the  surrender  of  the  present  charter ;  and  from 
and  immediately  after  such  surrender,  and  in  the  mean- 
time,  and  until  a  new  charter  of  incorporation  shall  be 
granted,  upon  trust  for  such  persons  as,  at  the  time  of  the 
surrender  of  the  present  charter,  shall  be  members  of  the 
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18^4.        present  society;  and  from  and  immediately  after  the  grant 
Ward        ^^S  ^^  ^^^^  ^^^  charter  of  incorporation,  upon  trust  t 
^  convey  and  assign  the  same  unto  the  society  incorporates 

or  Attoekibs.  by  such  new  charter,  their  successors  and  assigns/' 

The  draft  of  a  new  charter  had  been  prepared  by  th 
committee  of  management  of  the  society,  and  contained  th 
following  recital : — '^  And  whereas  it  hath  been  represente 
to  us,  that  the  existence  of  a  capital  or  joint  stock,  in  whid 
the  several  members  of  the  society  have  individual  right 
of  property,  and  from  which  they  may  derive  pecnniai] 
benefit,  is  no  longer  suited  to,  or  consistent  with,  the  im- 
portant  duties  which  have  been  confided  to  the  manage 
ment  of  the  society;  and  that  it  is  expedient  that  the  con 
stitution  of  the  society  should  be  re-modelled ;  and  that  thi 
members  thereof  should  not  any  longer  possess  any  indiri 
dual  right  of  property  in  its  capital  or  possessions,  nor  b 
entitled  to  derive  any  individual  pecuniary  advantages  firon 
the  subscriptions,  rents,  and  fees  payable  to  the  society 
but  that  the  whole  income  thereof  should  be  applicable  t 
the  purpose  of  promoting  professional  improvement^  an< 
facilitating  the  acquisition  of  legal  knowledge/' 

It  was  proposed,  that  the  new  charter  should  incorporat( 
all  the  present  members,  and  that  the  number  of  member 
to  he  elected  into  the  society  should  be  indefinite.  Thi 
provision  contained  in  the  second  clause  of  the  existiof 
charter  was  omitted  in  the  draft  of  the  proposed  ne? 
charter. 

Of  1318  shareholders  of  the  society,  who  were  eompeten 
to  vote  at  the  general  meetings,  it  appeared  that  all  hm 
expressed  their  concurrence  in  the  proposed  change  in  tlv 
constitution  of  the  society  except  twenty-two,  which  Itttei 
number  included  the  plaintiffs,  who  were  not  present  it 
the  meeting  of  August,  1843.  They  now  filed  their  biO 
against  the  corporation  and  its  secretary,  praying,  thai  the 
said  society,  and  the  agents  and  officers  thereof,  might  be 
restrained  from  conveying,  assigning,  or  making  over  the 
real  and  personal  property  of  the  society,  or  any  part  there- 
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of,  to  any  person  or  persons,  upon  and  for  the  purposes  men-        1844. 
tioned  in  the  resolutions  of  the  22nd  August,  184f3,  or  any      "    ^ 
of  such  purposes,  or  in  any  other  manner,  in  furtherance  v. 

of  the  intention  of  the  society  to  surrender  the  existing  of  Attormxbs. 
charter;  and  from  affixing  the  common  seal  of  the  society 
to  any  deed  or  instrument  for  such  purposes,  or  any  of 
them;  and  from  surrendering  the  existing  charter,  and  af- 
fixing the  common  seal  of  the  society  to  any  deed  or 
instrument  for  that  purpose ;  and  from  accepting  a  new 
charter,  according  to  the  said  draft,  or  otherwise  incon- 
sistent with  the  existing  charter  of  the  society. 

A  motion  for  an  injunction,  in  accordance  with  the 
terms  of  the  prayer  of  their  bill,  was  now  made  on  behalf 
of  the  plaintiffs.  The  proposed  new  charter  had  been  ap- 
proved of  by  the  law  officers  of  the  Crown. 

Mr.  Ruaell  and  Mr.  James  Barker,  for  the  motion. — 
The  attempt  made  by  the  defendants  to  change  the  whole 
constitution  of  this  Society,  without  the  consent  of  every 
member,  cannot  be  allowed  by  a  court  of  equity :  Adley  v. 
The  JVhitstaple  Company  (a).  One  of  the  objects  of  this 
Society  of  Attomies  is,  "  the  better  and  more  conveniently 
discharging  their  professional  duties.''  The  building  in 
which  the  society  meets  was  intended  for,  and  is  used  as, 
t  place  of  business.  Notices  are  left  there,  and  deeds  kept 
in  places  of  security.  According  to  the  proposed  scheme, 
these  objects  are  to  be  abandoned,  in  favour  of  a  general 
uid  indefinite  plan  of '^professional  improvement.''  In  ad- 
dition to  which,  a  total  change  is  to  be  effected  in  the  pro- 
P^7  of  the  society.  At  present,  its  constitution  is  that 
^  a  joint-stock  company,  possessing  a  limited  number  of 
*We8,  upon  which  a  profit  is  contemplated.  Each  pro- 
prietor is  entitled  to  a  vote  for  each  share  up  to  the  number 
^twenty.    The  shares  devolve  to  executors  and  legatees, 

(a)  17  Ve«.  315. 
c  c  2 
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1844.        provided^  that  they  do  not  succeed  to  the  condition  of  share 

Ward        holders.     But,  if,  in  pursuance  of  the  new  charter,  an  un 

V*  limited  number  of  shares  be  created,  the  notion  of  pro 

7hb  60CIEITT 

OF  Attobniss.  prietorship  is  at  once  put  an  end  to.     The  resolution  c 

August,  1843,  amounts  to  a  notice  of  an  intended  breacl 
of  trust ;  it  shews  an  intention  in  certain  persons,  withou 
the  consent  of  all  the  parties  interested,  to  alienate  tb 
trust  property  to  persons  unknown,  who  are  to  hold  it  tfl 
the  time  comes  for  stripping  the  plaintiffs  of  their  rights 
On  the  plain  principles  of  this  court  as  to  trusts,  yon; 
Honor  will  grant  the  injunction. 


Mr.  Wlgram  and  Mr.  John  Adams,  for  the  defendants- 
It  is  unreasonable  that  the  wishes  of  the  great  majority  0 
the  members  of  this  society  should  be  thwarted  by  Uu 
proceedings  of  a  few  individuals :  it  is  more  to  the  in 
terest  of  the  society  that  it  should  be  devoted  to  profes 
sional  improvement,  than  that  it  should  be  engrossed  ii 
considering  the  profits  of  shares.  In  the  former  case,  ii 
may  command  the  confidence  of  the  public,  but  in  the 
latter,  it  cannot.  If  the  injunction  be  granted,  it  can  onlj 
have  a  temporary  effect;  for,  supposing  these  defendanta 
should  be  prevented  from  obtaining  their  new  charter,  there 
is  nothing  to  prevent  their  applying  to  Parliament  for  relief. 
It  is  incident  to  their  rights  as  a  corporation  to  resort  to 
Parliament  for  a  change  in  their  constitution :  Ware  v. 
Grand  Junction  Water-works  Company  (a).  Much  has  been 


(a)  2  Russ.  &  M.  470.  It  ap- 
pears that  an  injunction  will  not 
lie  to  restrain  proceedings  in  Par- 
liament after  the  bill  has  been 
entertained  by  either  House  of 
Parliament.  See  Attorney -Ge- 
neral V.  Manchetfer  and  Leeds 
RaUway  Company^  1  Railw.  Cas. 
436,  458  ;  Ware  v.  Grand  Junc- 
tion Water-works  Company ^  supra; 
Mayor  of  King*»  Lynn  t.  Pember- 


ton^  1  Swanst.  244.  And  Lord 
Cottenkam  seems  to  doubt  wheCber 
a  bill  will  lie  to  restrain  pretest- 
ation  of  a  petition  for  an  set  of 
Parliament.  (See  Attorney-Gene- 
raiv,  Manchester  and  Leedt  iW* 
toay  Cnmpany),  Bat  in  F^edtrkk 
y.CoxweU,  3  Y.  &  J.  514,itwti 
held,  that  an  agreement  to  pres^i^ 
a  petition  to  Parliament  for  sd  tc^ 
might  be  specifically  perfonned. 
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said  about  the  proprietary  rights  of  the  shareholders  of        1844. 
this  society,  and  the  intended  destruction  of  those  rights ;        ^a^d^ 
but  it  may  be  doubted,  whether,  under  the  19th  clause  of  tr. 

Th«  Socibtt 

the  present  charter,  any  such  rights  do  in  strictness  exist;  ofAttornibs. 
but  even  if  they  do,  the  plaintiffs,  having  joined  a  corpora- 
tion, must  take  the  consequences.  It  is  incident  to  a  cor- 
poration, that  the  majority  of  members  may  direct  the  use 
of  the  corporation  seal :  Com,  Dig.  Franchises^  (F.  11) ;  and 
what  is  there  to  prevent  the  corporation  seal  from  being 
set  to  the  surrender  of  the  charter? 

The  Vice-Chancellob. — Certain  gentlemen  have  as- 
sociated themselves  together  for  the  purpose  of  founding 
an  institution  ''for  facilitating  the  acquisition  of  legal 
knowledge,  and  for  better  and  more  conveniently  discharg- 
ing their  professional  duties  /'  and  they  subscribe  and  pay 
considerable  sums  of  money  for  carrjring  on  the  under- 
taking. They  have  purchased  a  piece  of  land  in  the  county 
of  Middlesex,  and  they  have  caused  to  be  erected  on  it 
a  building,  comprising  a  hall  and  library,  and  other  rooms 
for  the  various  purposes  of  the  institution.  On  this  foot- 
ing they  ask  and  obtain  a  charter  of  incorporation  from 
the  Crown,  which,  of  course,  must  be  understood  to  be 
for  the  purposes  that  I  have  mentioned.  It  gives  the  usual 
powers  to  acquire  and  to  alienate  property ;  and  it  is  part  of 
the  charter,  '*  That  the  capital  or  joint  stock  of  the  society 
to  be  used  and  applied  in  establishing  and  carrying  on  the 
undertaking,  and,  for  the  purposes  aforesaid,  shall  consist 
of  the  sum  of  £50,000  sterling,  divided  into  2000  shares  of 
^  each,  and  of  such  further  sum,  not  exceeding  the 
>nm  of  jE25,000,  as  may,  pursuant  to  the  resolution  of  any 
general  meeting  of  the  proprietors  of  the  said  society,  be 
'siaed  by  creation  and  sale  of  new  shares,  under  the  au- 
^l^ty  for  that  purpose  hereinafter  contained/'  And  to  the 
^tent  of  the  j£50,000,  as  I  understand  it,  the  capital  has 
'^^  all  provided.    Two  or  three  or  more  of  the  shares 
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1844.        of  this  society  are  represented  by  the  plaintiffs.    The  char 

^^^1^      ter  contemplates  the  possibility  or  probability  of  profit 

^     ^-  arising,  and  a  division  of  profits  among  the  shareholder 

The  Socibtt 

OF  Attobnibs.  who  have  contributed  this  capital.  It  gives,  however,  powe 

not  to  the  ordinary  governing  body,  but  to  the  genen 
meeting,  ''to  withhold  the  income,  or  to  make  any  othc 
appropriation  of  the  income  or  profits,  or  any  part  therecK 
which  they  may  think  expedient. 

Now,  of  course,  such  a  corporation  as   this  most  b 
governed;   and  the  17th  clause  provides  a  committee  c 
management :  and,  among  certain  functions  which  are  de 
tailed,  but  which  it  is  not  material  now  particularly  to  no 
tice,  they  have  this  general  power: — ''To  do  all  such  act 
as  shall  appear  to  them  necessary  or  fitting  to  be  done 
in  order  to  carry  into  full  operation  and  effect  the  objec 
and  purposes  of  the  society,  so  always,  that  the  same  be  noi 
inconsistent  with,  or  repugnant  to,  the  provisions  of  this  am 
charter,  or  any  existing  bye-law,  ordinance,  or  regulatioi 
made,  ordered,  or  agreed  upon,  at  any  general  meeting  o 
the  said  society,  or  the  laws  and  statutes  of  this  our  realou^ 
Now,  certainly,  one  cannot  imagine  anything  more  repag< 
nant  to  worldly  existence,  either  natural  or  artificial,  thto 
death,  whether  natural  or  civil.  There  is,  however,  a  higher 
and  more  extensive  governing  body,  namely,  the  propria 
tors  at  a  general  meeting,  the  powers  of  which  are  defined 
by  the  20th  clause  or  section.      "At  any  such  genenl 
meeting,  it  shall  and  may  be  lawful  for  the  proprietors  of 
the  said  society/^  &c.  [His  Honor  here  read  the  20th  lee- 
tion.]     It  thus  appears  that  the  proprietors  at  a  genenl 
meeting  have  power  to  ordain  and  make,  and  also  to  alter 
and  annul  the  bye-laws,  rules,  and  ordinances  of  the  so- 
ciety; but  the  purpose  of  the  bye-laws,  rules,  and  ordi- 
nances, as  stated  in  the  former  part  of  the  clause  or  sectioD, 
is  "  the  carrying  the  objects  for  which  the  said  sodetj » 
founded  into  full  and  complete  effect.'' 

Now,  subject  to  an  observation  that  I  shall  preeentl/ 
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make,  to  the  effect  that  I  do  not  mean  to  decide  any  of  1844. 
these  points  now,  it  seems  to  me,  that  there  is  nothing  wa»d 
more  said  with  r^ard  to  the  nse  of  the  common  seal  _  j^- 
than  is  here  expressed;  that  the  use  of  the  common  seal  or  ATToavus. 
is  confided  either  to  the  committee  or  to  the  general  meet- 
ing, as,  in  different  modes,  and  under  different  circum- 
stances, the  governing  bodies  respectively  may  think  fit 
to  use  it ;  and  that  the  powers  of  the  committee  and  of 
the  general  meeting  to  «direct  the  use  of  the  common  seal 
are  hmited  by  conditions,  which  are  inconsistent  with 
the  notion  of  applying  the  common  seal  for  the  pur- 
pose of  procuring  the  annihilation  of  the  society  thus 
constituted.  The  law  allows  a  corporation  having  per* 
petual  succession  and  continuance  to  be  constituted;  the 
law  allows  subjects,  with  the  consent  of  the  Crown,  to 
piirchase  that  right  from  the  Crown ;  the  law  allows  indi- 
ndnals  to  acquire  a  beneficial  interest  in  the  preservation 
of  such  a  body  so  lawfully  constituted.  And,  if  these 
things  be  so,  I  am  not  aware  of  any  principle  of  law  or 
equity  which  can  enable  that  lawfully-constituted  interest, 
thos  obtained,  to  be  taken  away,  without  the  consent  of 
erery  person  interested,  unless  by  means  of  a  condition  to 
^ftisk  the  original  creation  was  subject.  I  can  find  no  pro- 
I  Tiaion  warranting  this  act  embodied  in  the  creation  of  the 
I  institation,  and  it  is  plain  that  there  are  persons  inter- 
red in  the  continuance  of  the  society  who  object.  I  am 
not  prepared  to  say,  that  it  can  be  in  the  power  of  any 
person  or  persons,  to  whom  the  general  authority  of  using 
tbe  common  seal  is  entrusted,  to  use  it,  without  at  least 
the  consent  of  every  member  of  the  corporation,  for  the 
purpose  of  changing  the  nature  of  the  institution. 

It  cannot  be  said  that  it  was  an  immaterial  purpose 
9f  the  present  institution,  to  assist  and  advance  the  better 
^d  more  convenient  discharge  of  the  professional  duties  of 
the  members.  That  is  an  object  totally  sunk  and  relinquish- 
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1844.        ed  apon  the  plan  of  the  new  institationi  for  which  there  is 

wlnn        substituted  the  general  object  (laudable  in  itself,  no  doubt) 

'     9,  of  promoting  professional  improvement.     Oeneral  it  may 

orArroRNiBs.  well  be  called;  the  expression  is  so  large,  that  it  seems 

to  me  impossible  to  define  its  limits,  at  least  without  be- 
ing perfe^ly  assured  of  the  sense  in  which  the  term  is 
intended  to  be  used  by  those  who  use  it. 

The  case,  however,  does  not  stop  here ;  for  the  present 
institution,  in  which  the  plaintiffs  before  me  have  lawfully 
purchased  a  valuable  interest,  (a  valuable  interest  in  the 
nature  of  property),  does  not,  as  I  collect,  authorise  the 
possible  introduction  of  any  greater  number  of  persons  in- 
to the  corporation  than  8000,  and  at  present  they  are  un- 
der 2000.  It  is  not  at  all  hkely,  considering  the  number 
of  shares  that  each  individual  holds,  that  they  will  exceed 
2000,  still  less  hkely  that  they  will  approach  8000;  but  the 
number  of  8000  they  cannot,  as  I  am  informed,  and,  as  I 
beheve,  rightly  informed,  exceed.  Now,  the  first  point 
which  struck  me  upon  this  proposed  new  charter  is,  that 
the  number  of  members  of  the  society  shall  be  indefinite. 
Is  this  object,  from  whatsoever  motives,  for  however  good 
reasons,  on  the  part  of  men  however  respectable  and 
honourable — is  this  object  one  that  can  be  allowed  to 
be  effected  against  the  consent  of  some  persons  lawfolljr 
interested  in  opposing  it  ?  It  seems  to  me,  at  present,  not 

The  two  substantial  objects  of  the  present  appUcatioc^ 
are,  to  prevent  the  destruction  of  the  corporation,  and  to 
prevent  that  alienation  of  the  property  of  the  corporatioxi 
which  is  proposed  for  no  purpose  except  its  destruction. 
If  such  opinion  as  I  have  at  present  formed  were  move 
favourable  to  the  case  of  the  respectable  defendants  than 
it  is,  I  could  not  allow  the  property  to  be  so  importantly 
affected  before  the  hearing  of  the  cause.     It  seems  to  me, 
that  to  do  so  would,  in  the  strongest  sense  of  the  tenn^ 
be  an  irremediable  act.     How  could  I,  or  any  court  in  tbe 
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kingdom^  restore  these  plaintiffs  to  their  original  position,        1844. 
if  the  act  now  songht  to  be  restrained  were  done  ?  Ward 

Therefore,  withont  pronouncing  any  concloaiTe  opinion  _,  ^  ^ 
on  this  question,  which  is  a  very  important  one, — reserving  of  Attoeniss. 
to  myself  fall  liberty,  if,  on  further  argument  and  consider- 
ation, it  shall  seem  to  me  right  to  do  so,  to  decide  against 
the  plaintiffs  in  this  case, — ^I  see  quite  enough  to  render  it 
a  pUdnly  proper  and  unavoidable  course  to  grant  the  in- 
jaDction  as  prayed,  in  this  stage  of  the  cause,  without  pre- 
judice to  any  future  question. 


Thompson  v.  Thompson.  Aug,  eth. 

1  HIS  suit  was  instituted  for  the  administration  of  the  The  shares  in 
^te  of  a  testator,  Simon  Gray,  who  had  bequeathed  Oas-iight  and 
legades  for  charitable  purposes.    The  Master  having  re-  pi^y  ,^not 

ported  that  thirteen  old  shares,  and  five  new  shares  of  £50  within  die  sta- 
tute of  Mort- 

each  in  the  London  Gkis-light  and  Coke  Company,  part  of  main, 
the  estate  of  the  testator,  were  pure  personal  estate,  an 
^ception  was  taken  to  his  report  by  the  defendants,  other 
than  the  Attorney-General,  on  the  ground  that  such  shares 
^ere  within  the  third  section  of  the  Mortmain  Act,  {9  Geo,  2, 
^  86),  whereby  it  is  enacted,  that  ^'  all  gifts  &c.  of  any  lands, 
tenements,  or  other  hereditaments,  or  of  any  estate  or  in- 
terest therein,  or  of  any  charge  or  incumbrance  affecting 
^f  to  affect  any  lands,  tenements  or  hereditaments,'^  to  or 
^^  trust  for  any  charitable  uses,  which  shall  be  made  in 
^nj  other  manner  or  form  than  by  the  act  is  directed  and 
H^pointed,  shall  be  void. 

By  the  stat.  50  Geo.  3,  c.  cbdii,  s.  1,  reciting,  that  inflam- 
mable air  and  other  materials  may  be  procured  from  coal. 
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1844.  and  theprobaUeuae  to  which  such  matters  may  be  af] 
it  isenacted,  that,  in  case  theCrown^by  charter,  ''shall  1 
fit,  within  three  years  after  the  passing  of  this  act,  t 
dare  and  grant,  that  such  and  so  many  persons  as  shi 
named  therein,  and  all  and  every  snch  other  person 
persons  as  from  time  to  time  shall  be  duly  admitted  i 
bers  into  their  corporation,  shall  be  a  body  politic 
corporate,  by  the  name  of '  The  Gas-light  and  Coke  < 
pany,'  to  continue  for  and  during  the  period  of  tv 
one  years  from  the  time  of  granting  such  charter;  a 
declare,  that  the  said  corporation  so  to  be  made  and  cr 
shall  be  established  for  the  purpose  of  producing  in 
mable  air,  coke,  oil,  tar,  pitch,  asphaltnm,  ammoi 
liquor,  and  essential  oil  from  coal ;  such  corporation 
have  power  to  make  contracts  with  any  commissione 
directors,  or  trustees,  having  the  control,  directioi 
management  of  the  lighting  of  any  of  the  parishes  c 
tra-parochial  places  within  the  cities  of  London  and  "^ 
minster,  or  the  borough  of  Southwark,  or  any  d 
liberties  or  precincts  thereof  respectively,  or  any  pei 
bodies  politic  or  collegiate,  corporations  aggregate  or 
willing  and  desirous  of  contractiog  with  the  said  cor 
tion  for  the  lighting  of  any  such  parishes  or  places,  o 
streets,  squares,  public  market-places,  or  manufactori< 
private  houses,  or  places  of  public  exhibition  withii 
said  parishes,  or  extra-parochial  places  situate  withii 
said  cities  or  liberties  thereof,  or  liberties  or  prec 
aforesaid,  and  to  sell  and  dispose  of  such  coke,  oil 
pitch,  asphaltum,  ammoniacal  liquor,  and  essential 
and  all  other  products  arising  from  coal,  under  such 
ditions,  limitations,  and  restrictions  as  shall  be  expn 
and  contained  in  such  charter,  and  as  are  hereinafte 
pressed/' 

The  2nd  section  enacts,  that  it  shall  be  lawful  foi 
said  corporation  to  raise  and  contribute  amongst  tt 
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Thompson 


selves  a  capital  or  joint  stocky  to  be  applied  and  used  in        I644, 
establuhing  and  carrying  on  the  undertaking  and  pur- 
posea  aforesaid,  not  exceeding  the  sum  of  £200,000  sterling,  ». 

to  be  subscribed  in  shares  of  £50  each.  Thomwok. 

The  5th  section  enacts,  that,  in  the  said  charter  for 
establishing  the  said  corporation,  it  shall  be  provided,  that 
all  and  every  person  or  persons  for  or  by  whom  any  sub- 
scription shall  be  made  or  accepted,  or  any  payment  made 
to  the  orders  of  any  general  court  or  courts  authorized  by 
the  said  charter  to  be  held  by  the  said  corporation  for  that 
purpose  for  or  towards  the  raising  the  said  capital  joint  stock 
as  aforesaid,  his,  her,  or  their  executors,  administratorSj 
and  assigns  respectively,  shall  have  and  be  entitled  to  a 
capital  share  of  and  in  the  said  capital  jpint  stock  of  the 
said  corporation,  in  proportion  to  the  monies  which  he, 
she,  or  they  shall  have  so  contributed  towards  making 
up  the  same,  and  to  a  proportional  share  of  the  profits  and 
advantages  attending  the  capital  stock  of  the  said  corpora- 
tion, and  shall  be  admitted  to  be  a  member  or  members  of 
the  same. 

By  the  7th  section,  it  is  enacted,  that  the  sum  to  be 
80  subscribed  shall  be  divided  into  shares  of  £50  sterling 
each,  and  that  no  person  or  persons  shall  be  a  subscriber 
Or  subscribers  for  a  less  sum  than  £50  sterling  each,  and 
that  all  shares  in  the  joint  stock  and  undertaking  of  the 
^aid  corporation,  and  in  the  net  profits  and  advantages 
thereofj  shall  be  deemed  personal  estate,  and  not  of  the 
Mature  of  real  estate,  and,  as  such  personal  estate,  shall  be 
transferable  accordingly. 

The  company  was  incorporated  by  charter,  dated  the 
30th  April,  1812.  The  other  acts  of  Parliament  relating  to 
it  are  the  54  Geo.  8,  c.  cxvi,  the  59  Geo.  3,  c.  xx,  and  4  G^. 
^,  c.  cxix. 

Mr.  Russell  and  Mr.  Glasse^  for  some  of  the  excepting 
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1844.        parties^  distingiiished  the  present  case  from  March  y.  Tke 
^     "    ^      Attomeff-General  (a),  on  the  ground  that  the  policies  of 
V.  assurance  in  that  case  merely  represented  a  right  to  le- 

ceive  a  sum  of  money  from  a  company  which  had  an  in- 
terest in  land :  here^  the  whole  purposes  of  the  company 
necessarily  involyed  a  dealing  with  land.  In  that  respect 
this  case  also  differed  from  Attorney-General  ▼.  Giles  (&}. 
The  circumstance  of  this  company  being  incorporated 
made  no  difference.  The  effect  was  merely  to  substitute 
an  artificial  body  as  a  trustee  for  the  shareholders.  The 
case  of  CoUinaan  v.  Pater  {c)  was  much  stronger  than  the 
present.  There  it  was  held,  that  a  judgment  debt  due  to 
a  testator  would  not  pass  by  this  will  to  a  charitable  use, 
but  was  within  the  Mortmain  Act ;  the  sole  ground  of  the 
decision  being,  that  it  had  in  the  testator's  lifetime  been 
reported  in  a  creditors'  suit  to  be  an  incumbrance  affect- 
ing his  real  estate.  Reof  v.  Bates  {d),  Attorney-General  ▼. 
Lord  WeymoiUh  (e). 

Mr.  MaUns  and  Mr.  Welford^  for  others  of  the  excepting 
parties. 

Mr.  Simpkinson  and  Mr.  Hubback,  for  others  of  the  ex- 
cepting parties. — ^The  act  of  the  50  Geo.  8  makes  these 
shares  personal  estate ;  but,  though  personal  estate,  they 
are  in  the  nature  of  an  interest  in  land,  like  leaseholds. 
It  is  difficult  in  principle  to  distinguish  this  case  from 
that  of  shares  in  the  New  River  Company.     [The  Vice-- 
Chancellor. — Those  shares  are  inheritable.]      There  arte 
other  cases,  as  in  Neffus  v.  Coulter  (/),  where  the  righ% 
passed  to  the  executor,  and  yet  it  was  held  to  be  an  ia* 
terest  in  land,  and  within  the  Statute  of  Mortmain.    It 

(a)  5  Beav.  433.  (d)  3  Price,  341. 

(6)  5  Beav.  436,  cited.  (e)  Ambl.  20. 

(c)  2  Rubs.  &  M.  344.  (/)  Ambl.  367. 


9, 
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immaterial  in  the  construction  of  that  statute,  whether  the  1844; 
interest  consists  of  a  term  for  years^  or  a  fee.  The  judg-  thompscw 
ment  of  Lord  Alvanley  in  Knapp  y.  William»{d)i  and  the 
decision  in  Ex  parte  The  Vauxhall  Bridge  Compang  {fi)y  ap- 
ply to  this  case.  Bligh  ▼.  Brent  {c)  and  Aitomeg- General 
V.  Giles  are  distinguishable.  In  the  latter  case^  as  reported 
in  Shelford  {d),  Lord  Cottenham  proceeded  on  the  ground 
that  the  shareholders  had  only  a  right,  under  the  terms  of 
the  statute,  to  recoTer  a  per  centage  on  the  profits.  Here, 
the  profits  themselves,  the  original  subject-matter  of  the 
shares,  are  an  interest  in  land. 

Mr.  Swanston,  Mr.  Wigram^  Mr.  Bagshawe,  and  Mr. 
Austen  appeared  for  other  defendants. 

Mr.  Tkoiss  and  Mr.  fFray,  for  the  Attorney-General, 
were  stopped  by  the  Court. 

The  Vice-chancellor. — ^This  question  relates  to  shares 
in  a  trading  corporation,  constituted  and  regulated  by  a 
variety  of  acts  of  Parliament,  one  of  which  makes  the 
corporation  perpetual,  and  by  one  or  more  of  which  the 
acquisition  of  landed  property  in  fee-simple  by  the  cor- 
poration is  authorized.  Beyond  the  observations  that  I 
have  made,  it  is  sufficient  for  the  present  purpose  to  refer 
with  particularity  to  some  provisions  of  the  earliest  of  those 
acts.  [His  Honor  then  read  the  several  sections  of  the 
Stat.  50  Geo.  3,  as  before  set  out,  and  proceeded  as  fol- 
lows : — ] 

I  observe  in  passing, — without  saying  whether  it  is  im- 
portant,— that  this  act  does  not  simply  provide  that  the 
shares  shall  be  deemed  personal  estate,  (which  would  have 


(a)  4  Vc8.  430,  n.  (0  2  Y.  &  C.  268. 

lb)  1  G.  &  J.  101.  W  Shelf.  Mortm.,  Appendix. 
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1844.  been  safficient  for  the  mere  purpose  of  devolution),  but  if 
TRouvnov  8*y8-^''  shall  be  deemed  personal  estate^  and  not  of  the 
V.  nature  of  real  estate,  and^  as  such  personal  estate,  shall 

•  '  be  transferable  accordingly/'  I  make  the  remark  in  pass- 
ing, without  saying  whether  I  should  or  should  not  haTC 
decided  this  case  in  the  same  way  if  those  particular  wordi 
had  not  been  inserted  in  the  Act.  At  present  it  is  suffi- 
cient to  say,  that,  in  my  opinion,  the  words  are  not  to  be 
disregarded. 

Now,  shares  thus  constituted  are  the  shares  in  question  j 
they  are  shares  in  a  joint  stock  to  be  contributed  by  ya- 
rious  persons,  who  are  to  combine  in  raising  the  sum  foi 
trading  purposes*  Being  applied  to  trading  purposes,  the 
profits  and  advantages  attending  the  capital  stock  that 
may  be  derived  from  trading  are  to  be  divided  among  the 
contributors.  The  only  connexion  of  this  concern  with 
land,  beyond  the  mere  circumstance  that  all  trades  must 
be  carried  on  in  connexion  with  the  earth  on  which  we 
live,  is,  that  it  is  to  be  carried  on  with  the  assistance  oi 
real  property,  to  be  acquired  by  the  corporation.  The 
shareholders  are  to  have  no  estate  in  the  real  property, 
legal  or  equitable,  but  real  property  is  to  be  held  by  the 
corporation  as  part  of  the  general  mass  of  the  corporate 
property,  real  and  personal,  which  being  held  and  worked 
by  the  corporation,  the  net  profits  are  to  be  divided  by 
them  among  certain  individuals,  not  one  of  whom  has,  le- 
gally or  equitably,  any  right  of  possession  of  the  land,  or  o1 
entry  upon  any  portion  of  it.  Speaking  otherwise  thax 
technically,  this  would  sound  to  any  unlearned  person  Mi 
little  like  a  landed  estate  in  a  shareholder,  as  foreign,  L^ 
respect  of  the  shareholders,  from  any  notion  of  what  ^ 
called  landed  property,  as  anything  that  one  can  w^ 
imagine.  No  man  would  think,  certainly,  of  calling  an  &:2 
tensive  holder  of  gas-light  shares  a  great  landed  proprietoj 

But  it  is  said,  that  property  of  this  description,  becaose 
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the  profits  are  acquired  by  a  certain  ooniieiioa  with  the        1844. 
earthi  with  the  aid  of  real  estate  held  and  managed  by  the     thompbow 
corporate  body^  who  receive  the  profits,  and  with  them  or  v. 

from  them  make  dividends  among  the  individual  share- 
holders, is,  as  to  the  individual  shareholders  and  their  in- 
terests, a  tenement  or  a  hereditament^  or  an  estate  or  inter- 
est in  a  tenement  or  a  hereditament,  or  a  charge  or  in- 
cambrance  upon  a  tenement  or  a  hereditament,  or  an  es- 
tate or  interest  in  that  charge  or  incumbrance.  Now,  it 
is  possible,  that,  by  an  exceedingly  strict  interpretation 
of  the  term,  property  of  this  description  in  a  shareholder 
might,  in  a  sense  and  for  a  purpose,  be  brought  within 
the  range  of  a  portion  of  those  expressions :  it  is  possible ; 
but  the  question  is,  whether,  upon  a  just  interpretation  of 
the  whole  of  the  act  of  Geo.  2,  without  regarding  the  title, 
which  I  do  not  regard  for  this  purpose, — whether,  upon 
t  just  and  rational  collection,  from  the  language  of  the 
body  of  the  act,  of  its  intention,  it  is  a  sound  construction 
of  this  statute  to  say,  that  the  expressions  ''  lands,  tene- 
ments, or  hereditaments,^'  or  '^  charge  or  incumbrance  af- 
^Qg  lands,  tenements,  or  hereditaments,'^  or  '^  estate 
or  interest  therein,''  as  used  in  it,  are  words  properly 
applicable  to  a  subject  of  this  description.     I  am  of  opin- 

• 

^u,  that  they  are  not;  and  without  saying  (nor  is  it 
^^ecessary  to  say,  and  I  hardly  understand  what  the  ex- 
Pi'ession  means)  whether  this  property  is  pure  personal  es- 
^^te,  or  not,  I  am  of  opinion,  without  any  doubt,  that  it 
^  property  not  falling  within  the  range  of  any  of  the  ex- 
I^i'essions  contained  in  the  stat.  9  Geo.  2,  c.  36,  accord- 
^^  to  a  just  interpretation  of  the  language  of  that  act. 


The  cause  now  came  on  for  hearing  for  further  directions,      Au§.  7th, 
^hen  several  questions  on  the  construction  of  the  will  of 
the  testator  were  discussed.  , 
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1844.  The  testator^  who  was  a  native  of  Dunse,  in  Sooi 

Thompson     ^^^  ^^  ^®  ^™^  ^^  ^'^  death  resided  in  England,  mm 

^    ^  will  as  foHows : — *'  First,  I  rive,  devise,  and  bequeai 

whole  of  my  real  and  personal  property,  whether  co 

wm^^dirTOted*  *  ing  of  lands,  houses,  public  funds,  manuscripts,  oi 

that  the  fourth   othec  thing  whatsoever  or  wheresoever  situated,  in 

part  of  the  net 

annual  income  for  ever  for  the  purposes  hereinafter  mentioned,  t 

(which^i^M^  ^  gentlemen  respectively  holding  for  the  time  being,  a 

PJ^*^'  aid  ^^°^  ^*  *^®y  ®^*'^  ^^'^  them,  the  following  offices  ii 

in  quarterly  University  of  Edinburgh,  (mentioning  certain   profi 

the  eldest  son  ships),  and  along  with  them  the  minister  for  the 

that  on*hi8  de-  ^^^^S  of  the  Established  Church  of  Scotland  in  my  i 

cease,  the  quar-  town  of  Dunse,  in  the  countv  of  Berwick :  secondly,- 

terly  payment  .     .  '  •'  .       .        . 

of  his  annuity    this  is  the  maimer  which  I  appoint  for  the  distributi 

should  be  con-     .«  ^  •       *  i»  *  ^  ^.i*  i* 

tinned  to  his  ^^^  annual  iQcome  of  my  said  property  for  ever, — froi 
^Tfaii*^*^th  commencement  of  the  fifth  year,  the  above-appointed 
latter  by  death,  tees  shall  set  apart  annually  jEIO  per  cent,  upon  the 
manner  as  long  total  income  of  the  estate,  to  be  invested  as  addil 
bl  ^Tei',?^- "^  capital  in  some  good  and  valid  medium  of  profit  or  int 
Held,  that  this   Jq  order  that  the  new  income  derived  from  this  may 

was  an  absolute   ,  "^ 

gift  of  one-  increase  the  benefits  intended  by  the  former.  For  fu 
property  to  the  explanation  on  this  point,  they  will  consult  a  paper  si 
"^  T^tSr^'^b^*  by  me  on  the  19th  March,  1830,  marked  '  Managemc 
his  wiu,  direct-  Gray's  Trust  or  Fund.'     [Here  followed  certain  cl 

ed  the  income 

of  one-half  of  marked  respectively  3,  4  and  5.]  6.  The  income  rema 
ertate'to  be  ^^^  ^^^^  deduction  of  £10  per  cent,  shall  be  divided 
paid  in  equal     ^^q  equal  parts.    7.  One  of  these  I  direct  to  be  dividec 

shares  to  the  ^        *^ 

eldeat  sons  of  two  equal  parts  also.     The  first  of  these  latter,  or  the  fi 

and  M.    At  p&i*t  of  the  net  annual  income  remaining  after  dedu 

!Hii,^eW^tt  ^^^  aforesaid  £10  per  cent.,  shall  be  paid  in  quarterly 

bom  son  of  M.  ments  to  the  eldest  son  of  my  eldest  sister  Elizabeth, 

was  livmg,  but 

he  afterwards 

died  in  the  testator's  lifetime,  leaving  a  second-bom  son  of  M.  surviving  him.     After  his 

and  with  knowledge  of  it,  the  testator,  by  a  codicil,  directed  the  trustees  of  his  will  to 

a  certain  sum  among  all  the  children  then  living  of  his  sisters  E.  and  M.,  with  the  except 

the  two  provided  for  in  his  will : — Helrfi  that  the  second-bom  son  of  M.  took  the  share 

by  the  will  to  her  eldest  son. 
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Thompson,  who  shall  add  the  name  of  Gray  to  his  own,         1844. 
andj  on  his  decease,  the  quarterly  payment  of  his  annuity     Thompson 
shall  be  continued  to  his  heir-at-law,  and,  failing  the  latter     „     *> 

.         Thompsow. 

by  death,  so  on  in  like  manner  as  long  as  there  shall  be 
an  heir.  And  the  second  of  these  fourth  parts  of  the  net 
annnal  income  shall,  in  like  manner,  be  paid  to  the  eldest 
son  of  my  younger  sister  Margaret,  Mrs.  Allan,  and,  on 
his  decease,  to  his  heir-at-law,  and,  failing  the  latter  by 
death,  so  in  like  manner  as  long  as  there  shall  be  an  heir. 
These  successive  annuitants,  both  of  Mrs.  Thompson's  and 
Mrs.  Allan's  branch,  shall  all  be  required  to  add  the  name 
of  Gray  to  their  own  name.'' 

By  a  codicil  to  his  will,  dated  the  15th  June,  1839,  the 
testator  directed  his  trustees  to  draw  from  his  estate  or 
property  a  sum  equal  to  the  amount  of  two  years  of  the 
ii^oome  left  by  him  at  his  decease,  adding,  ''And  they 
^HU  divide  and  distribute  equally,  share  and  share  alike, 
tKe  said  sum  among  all  the  children  then  living  of  my 
Bisters  Eliiabeth  Thompson  and  Margaret  Allan,  with  the 
Exception  of  the  two  provided  for  in  paragraph  or  clause  7, 
^vithin  a  twelvemonth  after  my  decease,  or  as  soon  as  con- 
veniently can  be." 

At  the  date  of  the  will,  Elizabeth  Thompson  had  two 
^ons,  the  eldest  of  whom  was  the  plaintiff,  and  a  daughter, 
^Uof  whom  survived  the  testator.  At  the  same  date.  Mar- 
S^ret  AUan  had  several  sons  and  daughters,  John  Allan 
^>ebg  the  eldest  son.  John  Allan  died  in  July,  1837, 
"^liich  was  before  the  date  of  the  codicil  above  stated ;  and 
^t  was  admitted  in  the  cause,  that,  at  the  time  of  making 
^e  codicil,  the  testator  knew  of  his  death.  The  other 
^liildren  of  Mrs.  AUan  survived  the  testator.  The  testator 
^ed  in  1842,  having  survived  both  his  sisters. 

The  questions  were,  first,  what  interest  was  taken  in  the 

^^stator's  property  by  the  respective  eldest  sons  of  Mrs. 

I^hompson  and  Mrs.  Allan ;  secondly,  whether,  under  the 

V^uest  to  the  eldest  son  of  Mrs.  Allan,  the  person  who 

VOL.  I.  D  D  c.  c.  c. 


Thompson. 
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1844.        was  her  eldest  son  at  the  date  of  the  codicil  and  of  the 
J"     ''     '      death  of  the  testator  was  entitled. 

Thompson 

«•_  Upon  this  part  of  the  case^  Seale  v.  Seale  (a)  and  Cbr- 

sham  v.  NeioUmdib)  were  cited. 

The  Vice-chancellor. — Subject  to  the  question  as  to 
the  construction  and  effect  of  the  directions  with  regard 
to  the  reservation  and  the  qualified  accumulation  of  d£10 
per  cent,  on  the  income,  to  which  I  shall  advert  bj^and- 
by  {c),  the  construction  of  the  testator's  testamentary  in- 
struments, in  the  respects  which  have  been  the  subject  of 
argument,  appears  to  me  to  be  thus : — The  first  question 
arises  upon  the  disposition  of  the  income  of  a  moiety  in 
favour  of  the  eldest  sons  of  the  two  sisters.     It  has  been 
properly  stated  by  Mr.  Twiss,  that  an  absolute  gift  of  the 
annual  income  is  an  absolute  gift  of  the  body  or  subject 
from  whence  the  income  arises.    The  testator,  after  giving 
all  his  property,  which,  as  I  understand,  includes  consider- 
able personal  estate,  but  does  not  include  any  English^real 
estate,  directs  it  to  be  divided  into  two  equal  parts :  he 
then  says, ''  One  of  these  I  direct  to  be  divided  into  two 
equal  parts ;  the  first  of  these  latter,  or  the  fourth  part 
of  the  net  annual  income  remaining  after  deducting  the 
aforesaid  £10  per  cent,,  shall  be  paid  in  quarterly  pay- 
ments to  the  eldest  son  of  my  eldest  sister  Elizabeth,  Mrs. 
Thompson,  who  shall  add  the  name  of  Gray  to  his  own; 
and,  on  his  decease,  the  quarterly  payment  of  his  annuity 
shall  be  continued  to  his  heir-at-law ;  and,  failing  the  lat- 
ter by  death,  so  on  in  like  manner  as  long  as  there  shill 
be  an  heir/'    The  use  of  the  word  "  annuity  *'  and  the  di- 

(a)  1  P.  W.  290.  heard  on  Aurther  direcdoni ;  but  it 

(6)  2  Beav.  146.  has  been  thought  convenient  on 

(c)  Seeposty  p.  400.  The  Fiee-  the  preeent  occasion  to  repcPrtdw 

Chancellor  pronounced  judgment  various   topics   comprised  m  die 

at  once  upon  the  whole  cause  as  judgment  separately. 


CASES   IN   CHANCERY.  891 

rectioQ  for  qnarterlj  payments  may  be  disregarded.     It        1844. 
seems  to  me,  that,  according  to  the  true  construction  of     Tuounov 
the  instruments,  this  is  a  sufficiently  plain  gift  of  a  fourth  ** 

part  of  the  property  absolutely  to  the  eldest  son  of  Mrs. 
Thompson.  I  think  that  it  is  not  a  life  estate :  I  think 
that  the  words  '' heir«at-law/^  and, the  words  ''so  on  in 
like  manner,  as  long  as  there  shall  be  an  heir,''  ought  to 
be  treated  as  mere  words  of  limitation,  and  as  a  mere  am- 
plification of  the  notion  of  an  absolute  interest.  The  per- 
son who  was  the  eldest  son  of  Mrs.  Thompson  when  the 
will  was  made  continued  to  be  so  at  the  testator's  death, 
and  surviyed  him. 

With  regard  to  the  other  half  of  the  moiety  of  his  pro- 
perty, the  testator  says,  "  And  the  second  of  these  fourth 
parts  of  the  net  annual  income  shall,  in  like  manner,  be 
paid  to  the  eldest  son  of  my  youngest  sister  Margaret, 
Mrs.  Allan,  and  on  his  decease  to  his  heir-at-law;  and, 
fidling  the  latter  by  death,  so  on  in  like  manner  as  long  as 
there  shall  be  an  heir.''  The  observations  already  made 
apply  to  that  share  also,  subject  to  the  question  of  the 
ascertainment  of  the  person.  It  appears  that  the  person 
who  was  the  eldest  son  of  Mrs.  Allan  at  the  time  the  will 
was  made  died  in  the  testator's  lifetime,  a  bachelor.  She 
had  a  second  son  when  the  will  was  made,  who  was  her 
eldest  surviying  son  and  heir-apparent  at  the  time  of  the 
testator's  death.  It  is  unnecessary  for  me  to  say  what  I 
might  have  thought  right, — if  I  know  what  I  should  have 
thought  right, — had  the  last  codicil,  and  the  admitted  fact 
to  be  taken  in  connexion  with  it,  not  existed.  It  is,  how- 
ever, an  admitted  fact,  that  the  person  who  was  the  eldest 
son  of  Mrs.  Allan  when  the  will  was  made  died  before  the 
codicil  of  the  15th  of  June,  1839 ;  and  it  is  an  admitted 
&ct,  that,  when  the  testator  made  the  codicil  of  the  15th 
of  June,  1839,  he  knew  of  the  death.  Considering  that 
state  of  drcnmstances,  and  the  terms  of  the  codicil,  I  am 

D  D  2 
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1844.  of  opinion  that  the  eldest  survivii|g  son  of  Mrs. 

Thompson  l>ecame  entitled  to  this  share. 

V. 

Thompson. 


Testator,  by  The  rest  of  the  testator's  will  was  in  the  following  t 

dUp^ng'Sf '  —'  8.  The  other  remaining  half  of  the  said  net  ino 
one-half  of  the    direct  to  be  disposed  of  in  the  following  manner  :• 

income  of  his  *  ^ 

personal  estate,  The  sum  of  £50  sterlings  more  or  less^  shall  be  am 

lowing  direc-  distributed^  in  a  weekly  allowance  of  breads  among  1 

onhrremSfn^  P^**  ^^^  porsons  residing  in  the  parish  of  Dnnse^ 

inghaif :—  gome  Occasional  donations  to  them  and  to  others.     2 

••  The  sum  of 

;f  50  sterling,  sam  not  exceeding  £&Q  a  year  shall  be  paid  in  qus 
shall  be  an- '      payments  to  a  literary  man^  preferably  not  less  than 

bntS^kJa^"  y®*"  ^^  *S®-  "^^"^^  ™*^  ^^^^  ^®  selected  by  the  afo 
weekly  allow-     trustees^  and  the  annuity  shall  be  continued  to  hi 

anceofbreadf 

amongst  twelve  life>  unlcss  the  trustces  shall  find  reason,  from  his  ui 
TOM  resid^gin  improper  conduct,  to  discontinue  him.  8-8.  A  am 
the  parish  of  exceeding  £4iO  a-year  is  to  be  given  in  money  or  i 
occasional  for  the  best  essays  in  statistics,  politics  or  govern 
them  and  to  criticism,  and  moral  philosophy,  &c.,  with  reference 
codtcu'he(U.^*  doctrincs  maintained  in  my  writings  on  those  su- 
rected  that «/     4.8.  The  remainder  of  the  said  half,  if  any,  shall  be 

Uatt  two  SIX-  ,  .  . 

penny  loaves  in  occasioual  sums  to  deserving  literary  men,  or  tc 

every  week  to"  expenses  counccted  with  my  manuscript  works.    9 

wn^and"^^^^^^^  I  appoint  my  old  and  tried  friends.  Captain  Isaac 

on  the  annual  and  William  Sewell,  Esq.,  of  the  Veterinary  Colle 

return  of  his  i»     «  • 

birth-day,  each  act  as  executors  of  this  my  will,  for  the  purpose  0 
^i^M  shoSd"  assisting  in  having  the  whole  of  my  property  put  in 
iT^^r  f  &^"  t  possession  of  my  aforesaid  trustees,  for  the  purposes 

the  mausoleum    stated."  *  *  *  * 

be  erected  to  With  respect  to  the  allowance  of  bread  mentioi 

«>/TSui7thT  clause  1-8  of  the  will,  the  testamentary  paper  refier 

clauses  in  the 

will  and  codicil  must  be  taken  together,  and  that  the  effect  of  them  was  to  make  perpati 
vision  for  the  weekly  gift  of  two  sixpenny  loaves  to  each  of  sixteen  poor  old  person 
parish  of  D.,  and  for  the  annual  gift  of  the  shilling  loaf,  &c.  to  each  of  the  sLxteSB  ; 
at  the  mausoleum,  if  it  should  be  erected,  or  some  other  convenient  place. 
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bj  the  testator  in  bis  wiU^  after  proriding  for  a  mausoleum        1844. 
to  be  erected  to  his  memory^  contained  the  following  direc-     Thompson 
tions: —  ^     ^- 

aBOM  P80N 

"  The  Bread  Charity :  With  reference  to  the  first  of  the 
three  purposes  for  which  the  second  half  of  the  income 
ii  set  apart  in  the  wiU^  after  deducting  £10  per  cent,  from 
the  whole^  let  at  least  two  sixpenny  loaves  be  given  every 
week  to  sixteen  old  persons.  The  population  of  Dunse 
parish  is  pretty  equally  divided  into  four  religious  classes, 
those  of  the  Established  Kirk  or  Church,  those  of  the  An- 
tiborgher  persuasicm,  those  of  the  Burgher  opinion,  and 
those  of  the  Belief.  Perhaps,  therefore,  the  present  mode 
of  selection  will  be  the  preferable, — each  minister  to  nomi- 
nate four.  On  the  annual  return  of  my  birth-day,  which 
is  on  the  11th  July,  when  this  doth  not  happen  to  be  a 
Sunday,  and,  when  it  doth,  let  Monday  be  substituted, 
each  of  these  sixteen  persons  is  to  receive,  about  noon,  (at 
fl^e  mausoleum,  unless  the  day  should  be  rainy),  a  shilling 
loaf,  a  pound  of  meat,  (beef  or  mutton),  a  pound  of  butter, 
a  pound  of  cheese,  and  a  Scotch  pint  of  beer,  with  half-a- 
crovn  in  money.  If  the  minister  on  the  trust,  or  any  of 
the  others  whom  he  may  appoint,  should  be  disposed  to 
tty  a  few  words  on  the  subject,  it  may  be  useful.'' 

Upon  this  and  the  subsequent  parts  of  the  case  the 
following  authorities  were  cited: — Morice  v.  Bishop  of 
J^ham  (a),  Atiomey- General  v.  Brown  (6),  Kendall  v. 
Granger  (c),  Mitfmrd  v.  Reynolds  (d). 

The  Vicb-Chancsllor,  (after  reading  the  bequest  in 
^bc  will  relative  to  the  bread). — ^I  entertain  great  doubt 
^hat  I  should  have  thought  of  this  bequest,  but  for  the 
^ifection  upon  the  same  subject  contained  in  the  testa- 
"^tary  paper  marked  B.,  with  regard  to  the  expression 


(a)  9  Vefl.  399.  (c)  5  Beav.  300. 

(6)  1  SwansU  265.  (d)  1  Phillips,  1S5. 
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1844.        ''more  or  less/'  coupled  with  the  fact,  that  the  quan* 

THOMPtoir     ^^y  ^^  bread  is  not  mentioned^  and  coupled  abo  with  thi 

v-  fact,  that  the  occasional  donations  are  not  only  to  thi 

Thompsoit. 

twelve  poor  old  persons^  but  to  them  and  to  others,  (Aol 
describing  those  others).     I  am  relievedj  however,  from  f 
question   which  might  have   had  considerable  difficult} 
about  it,  by  the  provision  contained  on  the  same  subject 
in  the  testamentary  paper.     [His  Honor  here  read  thai 
part  of  the  testamentary  paper  which  related  to  the  bread 
charity,  observing,  with  reference  to  the  annual  gift  oi 
bread,  meat  &c.  at  the  mausoleum,  that  the  place  of  dis- 
tribution was  not  of  the  essence  of  the  gift,  though  to  be 
attended  to,  if  possible.     He  then  said :]  Upon  the  whole, 
I  think,  the  declaration  must  be,  that  the  two  clausei 
ought  to  be  taken  together,  and  that  the  effect  of  the  two 
taken  together  is,  to  direct,  that,  with  five-fourteenths  of  a 
moiety  of  the  testator's  clear  residuary  estate,  proviaion 
should  be  made  in  perpetuity  for  the  weekly  gift  of  twn 
sixpenny  loaves  to  each  of  sixteen  poor  old  persons,  (] 
think  that  the  will  authorizes  the  insertion  of  the  wok 
''poor''  here,  although,  in  clause  1-8,  the  word  is  onl^ 
applied  to  twelve  old  persons),  to  be  nominated  from  time 
to  time,  as  mentioned  in  the  paper  marked  B.,  and  also  foi 
the  gift  to  be  made  on  the  birth-day  at  the  mausoleum,  if 
it  should  be  erected,  or,  if  not,  at  some  other  convenieol 
place.     I  adopt  that  proportion  of  five-fourteenths,  inas- 
much as  there  are  two  gifts  of  JS50  and  one  of  j640,  asd 
the  surplus  may  be  nothing.    I  therefore  declare  that  to 
be  the  construction  of  the  instruments,  and  that,  according 
to  the  law  of  England,  such  a  gift  is  good  and  effectoiL 
And  I  must  refer  it  to  the  Master,  to  inquire,  wheditf 
such  a  gift  can,  by  the  law  of  Scotland,  be  carried  int» 
effect,  according  to  the  construction  I  have  ascribed  to 
it,  there.    And  if  he  finds  that  it  can,  then  let  the  Master 
consider  and  report  as  to  the  best  and  most  convenient 
mode  of  carrying  it  into  effect;  and,  in  doing  so,  letbim 
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eontider  whether  the  testator's  intention  in  that  respect         1844. 
wiD  or  will  not  best  be  carried  into  effect  by  appointing     t^^^^^^ 
tnistees  in  Scotland  to  receive  the  fund  which  is  to  pro-  ^' 

Thompson. 

Tide  this  annual  income^  and  to  have  the  charge  of  it, 
with  a  provision  for  their  perpetual  continuance ;  and,  in 
doing  so,  let  him  have  regard  to  the  law  of  Scotland. 


With  respect  to  the  gift  to  the  literary  man  (a),  the  tes-  Testator,  by 

tiimentary  paper  contained  the  following  directions : —  rected,  that  a 

"  TheLUerary  Afundiant:  This  gentleman  must  have  the  '"^^"^'^^50  a 

votes  of  four,  at  least,  of  the  five  trustees,  to  render  his  y«?f  f^^^^^  ^« 

paid  in  qaar- 

election  good.     He  is  to  have 'the  annuity  as  long  as  he  teriy  payments 

deserves  it  by  his  good  conduct,  but  no  longer.     It  is  fair  man,  pr^erabiy 

to  require  the  votes  of  four  at  least,  also,  to  remove  him.  f^^^!^^ 

He  should  preferably  be  at  least  forty  years  of  age,  but  ye-    By  aco- 

.  .      ,  dicily  he  de« 

he  must  be  a  believer  in  Christianity.     This  is  an  indis-  dared,  that  his 

pensable  qualification.    As  to  the  sect  to  which  he  may  ^vrwhaTuttie 

bchmg,  that  is  a  matter  of  inferior  consideration ;  but  it  *«8"j«nce  he 

o'  '  could  to  a  wor- 

^U  be  better  in  every  point  of  view  that  he  should  be  a  thy  literary 

Protestant,  and  let  him  be  so.    Perhaps  it  may  be  more  not  been  very 

desirable  that  he  should  be  at  least  nominally  a  member  of  y^'^^rV^d, 

cither  of  our  two  established  churches:  he  should  be  mo-  ■ofaraspos- 

Bible,  to  enable 

derate,  and  not  a  highflyer.    The  trustees  are  perfectly  him  to  assist  in 

CH^ble  of  making  a  due  selection,  and  I  say  nothing  fur-  knowie^  of 

ther  as  to  qualification.     My  object  is  to  give  assistance  to  [^^^g  wiour 

*  worthy  literary  person,  who  hath  not  been  successful  in  branches  of 

• .  ,      ,  literature  to 

'US  career,  and  as  far  as  possible  to  enable  him  to  assist  in  which  the  tes- 

^tendiDg  the  knowledge  of  those  doctrines  in  the  various  turned  his  at. 

Wcihes  of  literature  to  which  I  have  turned  my  attention  tention  and 

•'  pen  : — Heldf 

^i  pen,  in  order  to  ascertain  what  appeared  to  be  truth,  that,  provided 

^  to  teach  it  to  those  who  would  listen.     Should  any  of  works  of  the 

^  manuscripts  be  published,  if  the  gentleman  chosen  can  c^M^nT  with 

religion  and 
morality,  this  was  a  charity  to  which  the  law  of  England  would  give  effect. 

(a)  See  ante,  p.  392. 
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1844. 


Thompson 

V. 

Tbompson. 


be  useful,  he  should  preferably  be  employed,  and  n 
fair  reward  for  his  care  and  trouble.  In  those  cases, 
any  such  occur,  in  which  the  subject  is  out  of  his  li 
trustees  will,  of  course,  use  their  discretion  in  em 
some  other  literary  gentleman,  and  reward  him  li 
according  to  circumstances.  This  is  in  the  spirit 
literary  part  of  the  fund,  the  object  of  which  is 
what  little  assistance  it  will  afford  to  deserving 
men  who  have  not  been  very  successful.^ 


ii 


Upon  this  part  of  the  case,  Mr.  F.  Bayley^  a$mcu 
mentioned  a  MS.  case  of  Cope  v.  fVilmot  (a),  as 


(a)  R.  L.  1771,  A.  288.  The 
testator,  Sir  John  Cope,  devised  to 
trustees,  (whom  he  also  appointed 
hU  executors),  and  their  heirs,  all 
his  freehold  estates,  to  the  use  of 
the  plaintiff  for  life,  with  remaind- 
ers for  the  benefit  of  the  issue  of 
the  plaintiff,  in  strict  settlement. 
And  he  directed  that  his  said  trus- 
tees, or  the  survivors  or  survivor  of 
them,  their  or  his  executors,  should 
and  might,  out  of  the  rents  and 
profits  of  the  lands  thereinafter 
directed  to  be  purchased  with  the 
residue  of  his  personal  estate,  or 
out  of  the  residue  of  his  personal 
estate,  in  case  the  same  should  not 
be  laid  out  in  the  purchase  of  lands, 
raise,  advance,  and  pay  any  sums 
of  money  they  should  think  proper 
and  convenient,  "  not  exceeding" 
in  the  whole  the  sum  of  £3000,  for 
the  advancement  of  the  plaintiff  in 
any  business,  art,  or  profession,  or 
in  any  civil  or  military  employment. 
The  will  then  contained  a  direc- 
tion for  the  investment,  as  soon  as 
conveniently  might  be,  of  the  re- 
sidue of  the  testator's  personal  pro- 
perty in  the  purchase  of  lands  to 
be  settled  to  the  like  uses  as  the 


first-mentioned  real  estatf 
After  the  testator's  di 
trustees  laid  out  the  sum  c 
part  of  the  testator's  pei 
tate,  in  purchasing  for  the 
who  was  then  an  infant*  a 
sion  in  the  army,  and  the 
pended  the  further  tarn  o 
6d,  in  purchasing  for  hxn 
and  arms  and  accoutrero 
they  declined  to  advance 
ther  part  of  the  £3000. 
had  attained  his  majority,' 
tiff  filed  his  bill  against  th< 
claiming  payment  of  the  i 
the  jesOOO.  The  defen< 
their  answer,  admitted  asi 
cient  to  pay  the  residu 
£3000,  and  also  admitted 
had  (on  certain  grounds 
their  answer)  declined  1 
and  submitted,  whether  t 
bound  to  do  so.  The  ( 
dared  that  the  plaintiff  wi 
to  the  further  sum  of  19 
6d.j  residue  of  the  said 
personal  estate,  for  his 
and  benefit.  And  direct! 
given  for  the  payment  of 
to  the  plaintiff. 


: 
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npon  the  expression  "  not  exceeding/'  contained  in  the        1844. 
wilL 


The  Yice-Chancellor,  (after  reading  clanse  2-8  of  the 
will). — Supposing  the  words  ''not  exceeding''  oat  of  the 
case^  an  ailment  might  possibly  have  arisen  upon  this 
clause,  standing  alone,  as  to  the  question,  whether  this  is 
or  is  not  in  the  nature  of  what,  by  the  English  law,  is  con- 
sidered a  charity :  it  might  have  possibly  been  a  difficult 
question,  upon  which  I  say  nothing.     I  think  that  sub- 
stantial assistance  is  afforded  by  the  testamentary  paper. 
[His  Honor  here  read  the  testamentary  paper  as  it  ap- 
plied to  this  part  of  the  case,  laying  considerable  stress  on 
the  last  paragraph.]     My  opinion  is,  that,  supposing  a 
oertain  property  devoted  to  this  purpose,  it  is  the  esta- 
blishment of  that  which  the  law  of  England  considers  a 
oharity, — a  public  purpose  falling  within  the  definition  of 
'the  expression  ''charitable  purposes,"  and  that  the  law 
'wiD,  accordingly,  give  effect  to  it.    Understanding  it  to  be 
admitted,  that  the  testator's  writings,  published  and  un- 
published, contain  nothing  irreligious,  illegal,  or  immoral, 
X  have  no  doubt  that  this  is  a  legal  disposition,  according 
to  the  law  of  England. 

Then  the  question  turns  upon  the  words  "  not  exceed- 
ing;" and  I  confess,  that,  but  for  the  case  decided  in  1771, 
I  ihould  have  felt  great  doubt,  whether,  these  trustees 
ha^ng  disclaimed  and  declined  to  act,  there  was  a  gift  of 
ttyfhing, — ^whether  there  was  a  certain  subject  here  de- 
moted to  this  charity.    But  that  case  having  been  decided, 
I  willingly  avail  myself  of  the  precedent,  and,  therefore, 
^Id  this  bequest  to  be  good  to  the  extent  of  £50  a  year, 
i^pposing  neither  atheism,  sedition,  nor  any  other  crime 
Of  immorality  to  be  inculcated  by  the  works.     Subject  to 
thii  oondition,  I  shall  declare  the  bequest  to  be  valid  ac- 
^^ording  to  the  law  of  England ;  and  I  shall  also  declare, 
^n  the  whole  of  the  testator's  testamentary  instruments 


Tbompsoit 

V. 

Thompson. 
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1844.        taken  together,  that  it  was  his  intention  that  this  c1 
f^^^^^^jg     should  be  established  in  Scotland.    And  let  it  be  referred 
^-  to  the  Master^  as  in  the  other  case,  to  inquire,  whether,  by 

the  law  of  Scotland,  such  an  institution  can  lawfully  be 
established  there,  and  to  consider  the  best  mode  of  car- 
rying it  into  effect. 


Bequest  of  £40      In  relation  to  clause  3-8  in  the  will,  the  testamentary 

best  essays  in  paper  Contained  the  following  observations : — 
JSh'refc'i^^*        "  Rewards  or  Prizes  for  Essays :  The  universities  of  Scot- 

to  the  testator's  land,  my  native  division  of  our  illustrious  isle,  are  deficient 

wntings  on  the   , 

subject :~  in  prizcs  for  the  essays  of  the  young  students  in  literature; 

Testator/  ^^^  deficiency  in  wealth,  owing  to  the  thinness  of  her 

t^noome'"?  population,  will  partly,  perhaps  chiefly,  account  for  this  l 

his  estate  to  be  fortunately,  that  cause  is  rapidly  giving  way.     I  trust  thi 

moieties,  and  present  example  (though  but  on  a  small  scale)  will  be  fol- 

one^mcSrty  and  ^^wed  by  othcrs.    I  am  well  aware  that  the  young  peopb 

making  various  gf  Scotland  have  done  very  well  without  such  incentives  t- 

bequests  out  of  *^ 

theo!her,di.  exertion ;  still  these  are  useful,  and,  if  well  directed,  mt 

remainder  of  assist  materially  in  dispelling  prejudices  and  false  notioc:::^^ 

ifany^^houid  ^^  theories,  and  in  reaching  what  is  true.     They  are  al^^ 

be  given  in  00-  calculated  to  ffive  encouragement  to  the  students,  tmxd 

casional  sums  ,  , 

to  deserving  to  affofd  them  a  pleasingly  anxious  and  interesting  soif 

to  meet  ex  °*  ^^  ^f  busiucss  suitcd  to  their  dispositions.     I  confine  these 

cd wUhhL^m'  prizcs  to  Edinburgh,  in  the  first  instance,  not,  however, 

nuscript  works  excluding  the  literary  students  of  any  other  university  or 

which  he  had  . 

previously  di-  placc,  at  home  or  abroad,  who  choose  voluntarily  to  tiy 
printed*^  The  ^^^^^  pens,  or  Strive  for  the  prize,  because  the  fund  at  tot 
trustees  of  the    ^jy  qq^  admit  of  annual  prizes  to  more  than  one  unifcr- 

will  declmed  to  ^ 

act :  ^Heldf 

that  the  gift  failed. 

Testator  first  gave  all  his  property  to  trustees  upon  certain  trusts,  and,  secondly,  direetedi 
that  the  trustees,  from  the  commencement  of  the  fifth  year  from  the  date  of  his  decnse,  sbooU 
set  apart  annually  j^'lO  per  cent,  upon  the  gross  income  of  his  estate,  to  be  invested  as  adjfi- 
tional  capital,  in  some  good  and  valid  medium  of  profit  or  interest,  in  order  that  the  neir  is* 
come  derived  from  that  might  go  to  increase  the  benefits  intended  by  the  former.  He  tbtt 
proceeded  to  dispose  of  the  remaining  income  i—ffeld,  that  no  partial  intestacy  was  erettedby 
the  direction  as  to  the  iMO  per  ceni,^  but  that  the  dispositions  of  the  bulk  of  his  property  ««* 
to  be  treated  as  if  it  did  not  exist. 
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li^.    Should  the  ftind  increase^  the  prizes  can  be  ex-        1844. 
tended  to  the  other  uniyersities  of  Scotland,  England,  and     thommom 
Ireland  occasionally,  according  to  circumstances/'  v* 

Thompson. 

The  Vice-Chancellor,  upon  this  and  the  remaining 
parts  of  the  will,  deliyered  judgment  as  follows : — 

As  to  the  second  d£50  a  year,  that  is  to  be  given  in 
prize  medals  for  essays.  I  have  no  doubt  that  this  also 
is  Talid  according  to  the  law  of  England.  The  institution 
is  meant  to  take  effect  in  Scotland,  and  must  have  effect 
given  it  in  Scotland,  if  the  law  of  Scotland  will  allow  it. 
The  same  inquiries,  therefore,  mutatis  mutandis,  will  be 
made  with  regard  to  that  as  with  regard  to  the  rest. 

The  next  question  is  as  to  the  residue,  "  if  any.*'    ''  The 
remainder  of  the  said  half  (if  any)  shall  be  given  in  occa- 
sional sums  to  deserving  Uterary  men,  or  to  meet  expenses 
connected  with  my  manuscript  works.''  Now,  if  the  words 
"  deserving  literary  men"  imported  what  we  call  here  a  cha- 
ritable intention,  and  if  the  profits  of  the  manuscript  works 
Were  also  devoted  to  what  we  call  charitable  purposes,  per- 
luips  there  might  be  no  difBculty;  but  the  provision  made 
l>y  him  respecting  the  produce  of  his  manuscript  works  de- 
votes a  portion  of  them  to  purposes  not  charitable,  to  the 
benefit  of  members  of  his  family;   and  as  the  gift  is  al- 
tcrnatiTely  "  to  deserving  literary  men,  or  to  meet  expenses 
connected  with  my  manuscript  works,"  as  the  trustees  do 
^ot  act,  and  as  it  is  plain  they  were  not  intended  to  take 
Weficially,  I  am  of  opinion,  that  this  clause  4-8,  the  sec- 
tion No.  4  in  page  8,  wholly  fails ;    that,  whatever  it  is 
which  was  intended  to  be  given  under  these  words,  it  is  not 
disposed  of.    Therefore,  subject  to  £50  a  year,  if  it  can  be 
Si^en,  to  the  literary  man,  the  £40  a  year  for  the  essays, 
^  prises,  and  a  provision  out  of  the  five-fourteenths  for 
^  bread  charity,  the  residue  of  this  moiety  must,  in  my 
^^pinion,  go  as  in  case  of  an  intestacy. 
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1844. 
Thompson 

V. 

Thompson. 


Then  comes  the  provision  as  to  the  £10 per  cent.  I  ham 
been  throughout  of  opinion^  and  I  remain  of  opinion^  that 
that  is  a  mere  expression  of  a  wish  how  property  abto* 
lutely  given  should  be  employed  by  the  person  to  whom  it 
is  absolutely  given,  which,  if  there  be  nothing  more  in  it^ 
is  an  ineffectual  expression  of  intention.  I  am  of  opinioDi 
therefore,  that  no  partial  intestacy  is  created  by  this  direc- 
tion in  the  will  as  to  iSlO  per  cent,  upon  his  income,  but 
that  the  direction  is  to  be  treated  as  simply  void,  and, 
therefore,  that  the  dispositions  as  to  the  bulk  of  his  pro* 
perty  under  the  deduction  of  d£10  per  cent,  are  applicable 
to  the  bulk  of  his  property  without  a  deduction  of  d£lO  pec 
cent. 


The  Vtce-ChanceUor  then  directed  various  inquiries  as 
the  extent  to  which  the  testator's  real  property  in 
land  was  affected  by  his  will,  &c. 


August  1th, 

Trust  for  the 
support,  cloth- 
ing, and  main- 
tenance of  an 

to  be  a  trust 
for  his  bene- 
fit generalij, 
and  to  de- 
volve to  his 
assignees  un- 
der the  Insol- 
vent Act,  not- 
withstanding a 
provision  to  the 
contrary  in  the 
will  by  which 
die  trust  was 
created. 


YOUNGHUSBAND  V,    GlSBORNE. 

Francis  DUCKINFIELD,  by  his  win,  dated  the  irti 
June,  1823,  gave  certain  real  estates  to  trustees,  upon  tmit 
to  levy  and  raise  yearly,  during  the  life  of  his  brother  John 
William  Astley,  one  annuity  or  yearly  sum  of  J6400;  and, 
in  case  of  his  death  in  the  interval  between  any  of  the 
days  therein  mentioned  for  payment  thereof,  then  a  pro- 
portional part  thereof  up  to  the  time  of  death.  And  be 
directed,  that  the  annuity  and  proportional  part  aforettid 
should  be  held  by  his  said  trustees,  upon  trust  for  the 
personal  support,  clothing,  and  maintenance  of  his  slid 
brother,  so  as  not  to  be  subject  or  liable  to  the  claims  rf 
any  person  or  persons  to  whom  he  should  attempt  to  chaise^ 
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anticipate^  or  otherwise  encumber  the  same,  nor  to  his 

creditors  under  a  commission  of  bankruptcy  or  any  act  for 

the  relief  of  insolvent  debtors,  or  to  his  own  control,  con- 

truts,  debts,  or  other  engagements.     And  the  testator 

declared,  that  the  said  annuity  should  be  paid  to  his  said 

brother  himself  from  time  to  time,  when  and  after  the 

Mune  should  become  due,  until  he  should  attempt  to  charge, 

inticipate,  or  otherwise  encumber  the  same,  or  until  any 

other  person  or  persons  might  claim  the  same;  and  from  and 

after  such  attempt  or  daim,  the  same  should  be  applied  by 

hia  said  trustees,  or  some  person  under  their  direction,  for 

or  towards  the  personal  support,  clothing,  and  maintenance 

of  his  said  brother,  and  for  no  other  purpose  whatsoever. 

The  testator  died  in  July,  1885,  and  the  trustees  duly 
paid  the  annuity  to  John  William  Astley  up  to  the  25th 
December,  1841. 

On  the  81  St  of  May,  1842,  John  William  Astley  took 
the  benefit  of  the  Insolvent  Debtors  Act,  and  the  plain- 
tiffs, as  his  assignees,  instituted  this  suit  for  the  purpose 
of  obtaining  the  annuity. 
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1844. 

YOUNO- 
HUtBANO 

V. 
GitBOftKI. 


Mr.  Wigram  and  Mr.  Hallett,  for  the  plaintiff,  mention- 
ed Lord  V.  Butm  (a). 

Mr.  Beales,  for  the  insolvent,  contended,  that  this  was  a 
niere  personal  trust  for  him ;  and,  not  being  either  an  ab- 
solute interest  or  an  interest  for  life,  did  not  pass  to  the 
Miignees.  He  cited  Twopeny  v.  Peyton  (b)  and  Godden  v. 
Ormohani  (c).  [The  Vice-Chancellor. — If  I  create  a  trust 
for  the  maintenance  and  clothing  of  a  male  adult  of  sound 
iiund,  is  it  anything  more  than  a  general  trust  for  his  be- 
nefit?] 

Mr.  Jameg  Parker  and  Mr.  Colvile,  for  the  trustees. 


(«)  2  Y.  &  C.  C.C.  99.  (6)  10  Sim.  487. 


(c)  Id.  642. 
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In  the  course  of  the  argument,  the  Vtee-ChaneeUor  no- 
ticed, that,  in  Tiacpeny  ▼.  Peyton,  the  gift  was  to  a  mas 
who,  at  the  time  of  the  gift,  was  bankrupt  and  insane. 

The  Vice-chancellor. — I  wish  to  be  onderstood  ai 
not  giving  any  opinion,  whether  the  two  cases  cited  hj  Mr. 
Beaks  are,  or  are  not,  materially  distinguishable  firom  tbe 
present.  If  they  are  not  so,  then  I  must  respectfully  di^ 
sent  firom  them.  In  the  present  case,  I  must  say  that  I 
have  no  doubt.  There  is  no  clause  of  forfeiture,  no  clauie 
of  cesser,  no  limitation  over.  It  is  merely  a  wordy  tnut 
for  the  benefit  of  the  insolvent,  attempted  to  be  guarded 
from  alienation,  but  vainly  and  inefiectually. 

Considering  the  language  of  the  will  and  the  state'  of 
the  authorities,  I  think  it  reasonable  that  the  costs  should 
be  paid  out  of  the  fund. 
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1844. 

Ford  t;.  Ruxton.  ""—v — * 

July  13th. 

IT  an  indenture  of  settlement^  dated  the  IStli  June^  By  the  marriage 
1840,  and  made  upon  the  marriage  of  John  William  f^Tisooo 
Powler,  Esq.,  with  Isabel  Sarah  Hooper,  afterwards  his  ftockwasset- 

'        ^ '  ^     '  tied  upon  him- 

irife,a  sum  of  £8000,  New  8/.  10*.  per  Cent.  Bank  An-  self  and  hu  in- 
nmties,  was  vested  in  John  Towell  and  John  Patch,  their  their  joint  uVes, 
executors,  "&c.,  upon  trust  to  pay  the  dividends  to  the  J^e  s^Ailor*'^ 
intended  husband  for  his  life,  and,  after  his  decease,  to  and  then  for 

the  benefit  of 

the  intended  wife  for  her  life;  and,  after  the  decease  of  their  chUdren; 
the  aurvivor  of  them,  upon  certain  trusts  for  the  benefit  ren,*in"rMt 
of  the  children  of  the  marriage,  and,  if  there  should  be  no  J?J  ^cOTtore'^' 
child,  in  trust  for  the  intended  husband,  his  executors,  administrators, 
tdministrators^  and  assigns,  absolutely.  After  his  mar- 

The  marriage  took  effect;  and,  a  few  days  after  the  S^wiU^Md^* 
marriage,  namely,  on  the  18th  June,  1840,  the  husband,  thereby  gave 

*   ,  ni8  real  estate 

*^g  seised  of  a  considerable  real  estate,  made  his  will  in  to  P.  and  his 
ttese  words: — "As  my  marriage  has  revoked  the  will  same  trusts,  as 
which  I  had  made,  I  hereby  make  another;  and  this  is  ^Tas^JTr^de- 
fte  last  will  and  testament  of  me  John  William  Fowler,  of  Glared  of  the 

p,  stock  by  the 

^Qeltenham,  in  the  county  of  Oloucester,  of  which  I  ap-  settlement ;  and 
point  John  Patch,  Esq.,  of  the  Temple,  executor: — My  tain'^pccwni^' 
^^rm  at  Chew  Park,  and  any  other  lands  which  I  may  ^^^^^^e 

rest  of  his  mo- 
nies and  pro- 
P^ty  of  any  kind  to  P. » his  executors,  administrators,  and  assigns,  upon  trust  and  for  the  benefit 
Y  ^he  objecte  of  his  settlement  as  he  might  think  best.  A.  died,  leaving  his  widow,  but  no 
|*>^  of  the  marriage.  P.  declined  to  take  probate  of  the  will : — Held,  that,  whether  the  course 
^eii  by  P.  had  or  had  not  the  effect  of  depriving  him  of  the  discretionary  power  given  to  him 
^  the  will,  he  could  not,  in  the  events  that  had  happened,  exercise  that  power  so  as  to  affect 
^  rights  of  the  parties  interested  under  the  will  and  settlement ;  and  that  the  effect  of  these  in- 
*^>^iments  was  to  give  a  life  interest  to  the  widow  in  the  real  and  residuary  personal  estate,  im- 
peachable of  waste  as  to  the  real  estate ;  with  remainder  as  to  the  real  estate  to  the  testator's 
'^^i'a,  and  as  to  the  residuary  personal  estate  to  his  next  of  kin. 

^Si  man  settles  personal  estate  upon  himself  and  his  wife  for  their  lives,  and  then  upon  their 
^'^^Ulren,  and,  in  default  of  children,  upon  himself,  his  executors,  administrators,  and  assigns, 
*J^  afterwards  directs  real  estates  to  be  settled  upon  the  same  trusts,  as  near  as  can  be,  as  affect 
r^  personalty.  Upon  the  death  of  the  settlor  without  children,  the  real  estate,  subject  to  the 
"^  interest  of  the  widow,  goes  to  his  heirs. 

^4.  direction  that  all  the  testator's  legacies  shall  be  paid  clear,  means  that  they  shall  be  paid 
•'^•r  of  legacy  duty. 

^I'eststor  bequeathed  to  his  servant  C.  a  legacy  of  ;f  6000.  He  afterwards  gave  to  his  servants 
?^Hi  ifaonld  have  been  living  with  him  two  years  at  the  time  of  his  death  a  year's  wages : — Held, 
^^  C,  who  had  been  living  with  the  testator  two  years  at  the  time  of  his  death,  was  entitled  to 
^  year's  wages  io  addition  to  the  ;f  6000. 

VOL.  I.  E  E  C.  C.  C. 


404  CASES   IN    CHANCERY. 

1844.  possess,  I  give  and  bequeath  to  my  friend  John  Patch,  h 
heirs  and  assigns,  upon  the  same  trusts,  as  near  as  can  b 
as  are  declared  of  the  money  in  my  settlement.  To  n 
wife  I  give  £20,000  sterling.  To  my  domestic  Chail 
Wood  I  give  £6000  sterling.  To  my  servant  Thom 
Hopkins  I  give  £500  sterling.  To  my  godson,  the  son 
my  friend  John  Whitcomb,  I  give  £500  sterling.  To  n 
godson,  the  son  of  my  friend  Patch,  I  give  £500  sterhn 
To  my  servants  who  shall  have  been  living  with  me  ti 
years  at  the  time  of  my  death  I  give  each  a  year's  wage 
clear  of  anything  due  to  them  from  me.  To  Miss  Pendop 
Hooper  I  give  £500  sterling.  All  the  plate,  fumitan 
pictures,  books,  linen,  china,  wines,  carriages,  horses,  am 
other  household  things  and  property  of  all  sorts  and  kindi 
I  leave  to  my  wife  absolutely ;  the  legacies  all  to  be  piii 
clear;  and  all  the  rest  of  my  monies,  securities  for  moaej 
and  property  of  any  kind,  I  leave  to  my  friend  Job 
Patch,  his  executors,  administrators,  and  assigns,  apoi 
trust  and  for  the  benefit  of  the  objects  of  my  settlemea 
as  he  may  think  best.'' 

The  testator  died  in  February,  1841,  leaving  no  chik 
of  the  marriage. 

John  Patch,  the  sole  executor  named  in  the  will,  haviBi 
declined  to  take  probate,  the  widow  obtained  letters  oi 
administration  with  the  will  annexed. 

The  bill  was  filed  by  the  plaintiff,  an  infant,  as  one  d 
the  co-heirs-at-law  and  next  of  kin  of  the  testator,  againil 
the  widow,  and  Patch,  and  the  other  co-heira-at-law  vii 
next  of  kin,  and  it  prayed  that  the  rights  and  interests  d 
the  plaintiff  and  the  several  defendants  in  the  real  ai 
personal  estate  of  the  testator  might  be  ascertained  ai 
declared,  and  for  the  usual  administration  accounts,  &e. 

The  bill  charged  that  the  testator  intended  byhiswiDto 
settle  his  real  estates  in  the  same  manner,  as  neailf  tf 
as  possible,  as  the  £8000  stock  comprised  in  the  aettb- 
ment ;  and  accordingly,  that,  upon  the  death  of  the  teststof 
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withoat  issne^  his  real  estates  Tested  in  his  co-heirs-at-  1844. 
kw,  rabject  only  to  the  life  interest  of  the  widow^  and  to 
the  legal  estate  (if  any)  in  the  defendant  Patch.  The  bill 
farther  charged,  that,  according  to  the  true  intent  and 
meanmg  of  the  settlement  and  will,  not  only  the  widow, 
kt  also  the  other  next  of  kin  of  the  testator,  were  objects 
of  the  settlement,  and  entitled  as  such  to  the  residuary 
estate  bequeathed  to  the  defendant  Patch,  upon  trust  for 
their  benefit  as  he  might  think  best;  and  that  Patch,  by 
declining  to  accept  probate  of  the  testator's  will,  had  re- 
nounced the  only  character  in  which  it  was  competent  to 
kim  to  exercise  the  discretionary  power  thereby  given  to 
Um,  and  that  the  execution  of  the  trost  had  consequently 
derolved  to  this  Court 

The  defendant  the  widow,  by  her  answer,  submitted,  that 
the  effect  of  the  will  and  settlement  together  was  to  con- 
ititate  a  deyise  of  the  real  estate,  for  the  benefit  of  herself 
for  life,  and  after  her  decease  for  the  executors  and  adminu 
itnior$  of  the  testator,  as  part  of  his  personal  estate ;  and 
that  it  passed  under  the  subsequent  residuary  clause,  either 
Vf  force  of  such  conyersion,  or  the  words  of  the  residuary 
danae  itself;  and  that,  as  the  discretionary  power  of  divi- 
tioii  given  to  the  defendant  Patch  by  the  will  had  ceased 
or  become  impossible,  the  whole  of  the  estate  of  the  testa- 
tor passed  under  the  residuary  clause  to  her,  the  defendant, 
M  the  surviving  object  of  the  settlement. 

The  defendant  Patch,  by  his  answer,  insisted  on  his  dis- 
cretionary right  of  disposing  of  the  residuary  personal 
estate  of  the  testator,  notwithstanding  he  had  declined 
pvobile  of  the  will. 

After  the  original  hearing,  the  widow  married  J.  H.  H. 
Soxtcm,  who  was  accordingly  made  a  defendant. 

The  cause  now  came  on  for  hearing  for  further  direc- 
^Ds,  when  the  principal  questions  submitted  to  the  Court 
tere — Ist.  Whether  the  co-heirs-at-law,  and  the  next  of  kin 
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1844.  of  the  testator  other  than  the  widow^  took  any  and  ^ 
^V*^  '  interert  in  the  real  estate  and  residoary  personal  esta 
the  testator  respectirely.  2ndly.  Whether  the  leg; 
giTen  by  the  testates  were  free  of  legacy  dnty. 
other  point  vas  also  mentioned,  Tiz.  whether  Charles  W 
whom  the  Master  found  to  be  one  of  the  testator's  sen 
who  had  been  Hring  with  him  two  years  at  the  time  ol 
deaths  was  entitled  to  a  legacy  of  a  year's  wages,  in  addi 
to  his  legacy  of 


>.  11  • 


Mr.  Wigram  and  Mr.  (Mome,  for  the  plaintiff. 

Mr.  Rmstell  and  Mr.  Haig,  for  the  defendant  Mrs.  1 
ton,  cited,  upon  the  second  point,  Gude  y.  Mumfbrd 
Lmeh  T.  Pden  (A),  and  Barksdale  t.  GiUiat  (c). 

Upon  the  first  point  they  contended,  that,  by  the  wi 
"objects  of  my  settlement,"  the  testator  must  hsTe 
tended  some  person  or  persons  exdnsive  of  himself, 
objects  clearly  were  his  wife  and  children,  a  flactnai 
class.  The  wife,  therefore,  being  the  sole  surviving  obj 
took  the  whole  of  the  property  comprised  in  the  residi 
clause:  Bitffar  v.  Bradford  (d).  Then  the  question^ 
what  property  was  comprehended  in  that  clause;  and; 
the  ground  stated  in  the  defendant's  answer,  they  sabi 
ted,  that  the  real  as  well  as  the  personal  property  was 
eluded  in  it. 

Mr.  Sydenham  Clarke,  for  the  defendant  John  Fki 
submitted  to  execute  such  settlement  of  the  real  estati 
the  Court  should  direct ;  but,  with  respect  to  the  residn 
personal  estate,  he  contended  that  his  client,  althoiigli 
had  declined  to  prove  the  will,  was  entitled  to  exerdae 


(a)  2  Y.  &  C.  448.  (e)  1  Swanst  562. 

lb)  1  M.  &  K.  489.  (d)  2  Atk.  220. 
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discretionary  power  given  to  him  by  the  testator.     He         1844. 
referred  to  the  passage  in  Perkins  cited  in  Williams  on 
Esecuiars,  toI.  I^  part  1,  book  8  ad  fin. ^  and  to  Bray  v. 
Bne  (a). 

Mr.  Colvik,  Mr.  Bhwer,  and  Mr.  OruiweU  appeared  for 
other  parties. 

The  Vice-Chancellor. — With  regard  to  the  devise  of 
the  farm  at  Chew  Park,  being  real  estate,  the  testator 
plainly  meant  nothing  more  than  this — ^that  the  land 
should  go  in  the  same  manner  as  the  property  comprised 
in  the  settlement  which  he  had  just  before  executed;  bnt, 
although  the  ultimate  limitation  of  the  settlement  was  to 
him,  his  executors,  administrators,  and  assigns,  I  cannot 
hold  that  he  meant  to  change  the  devolution  of  the  land. 
He  meant  that  the  land  should  go  to  his  wife  for  her  life, 
afterwards  to  his  children,  if  any,  in  certain  shares,  and,  sub- 
ject to  that  disposition,  to  himself  absolutely,  according  to 
the  manner  in  which  land  is  held  absolutely.  Therefore, 
M  there  was  no  issue  of  the  marriage,  the  wife  takes  as 
tenant  for  life,  subject  to  impeachment  of  waste,  with  a 
remainder  or  reversion  to  the  testator's  co-heirs  equally. 
There  is  in  the  present  state  of  the  law  little  difference 
between  taking  equally  as  co-parceners  and  taking  equally 
tt  tenants  in  common.  The  next  question  is,  as  to  the 
nlterior  provisions  of  the  will.  The  testator,  after  giving 
certain  pecuniary  legacies,  proceeds  thus : — '*  All  the  rest  of 
my  monies,  securities  for  money,  and  property  of  any  kind, 
I  leave  to  my  firiend  John  Patch,  his  executors,  administra- 
ton,  and  assigns^  upon  trust  and  for  the  benefit  of  the 
objects  of  my  settlement  as  he  may  think  best.''  I  am 
of  opinion  that  the  testator  has  here  meant  merely  a 

(a)  2  a.  &  Fin.  453 ;  8  BHgh,  N.  S.,  568. 
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1844.       lepeCition  of  the  same  idea  with  respect  to  the  residiiazj 
property^  as  he  had  before  expressed  as  to  the  paiticidar 
real  estate,  and  nothing  more;  that  theref(»e  Mr.  Patdi 
is  made  trustee  of  the  residue  for  the  widow  for  life,  and 
after  her  death  for  the  testator's  next  of  kin.    This  is,  how* 
erer,  said  subject  to  the  question  upon  the  words  ''  as  het 
maj  think  best.''    I  think  it  unnecessary  to  give  an^ 
opinion  whether  the  word  ''property"  may  here  be  con^ 
sidered  as  including  real  estate  of  any  kind,  or  whether  th^ 
renunciation  of  probate  by  Mr.  Patch  has  had  the  effect  of 
depriving  him  of  the  discretionary  power  gi?en  to  him  by 
the  will.    I  will  assume  that  the  discretionary  power  le- 
mains.    The  testator  has  referred  to  the  objects  of  the  set- 
tlement. These  were  the  wife  for  her  life,  then  the  diildreiii 
if  any,  and  if  none,  his  own  representatives.     The  wordi 
''as  he  may  think  best"  were  never  intended  to  derange 
the  order  or  mode  in  which  the  wife  was  to  enjoy  tbe 
property.     As  the  benefit  intended  for  the  wife  camiot  be 
diminished  by  Mr.  Patch,  so,  on  the  other  hand,  I  think 
that  he  cannot  add  to  that  benefit.    The  words  in  queitioD 
were  possibly  meant  to  apply  to  some  discretionary  pover 
as  to  the  children.    What  effect  they  would  have  had  if 
there  had  been  children,  I  will  not  say.    I  am  deaily  of 
opinion  that  he  cannot  interfere  with  the  estate  of  the 
wife,  or  that  of  the  heir-at-law  or  next  of  kin. 

[The  decision  on  the  other  points  will  be  seen  firom  the 
minutes  of  the  decree.] 

Declare,  that,  under  the  will  of  the  testator,  the  defendant  label  Saab 
RuxtoD  hecame  and  is  entitled  to  the  Chew  Park  Farm,  and  other  ml 
estate  of  the  testator,  for  her  life,  subject  to  impeachment  <^  waste,  witb 
remainder  to  the  co-heirs  of  the  testator  equally  amongat  them.  DediR^ 
that  the  residuary  personal  estate  of  the  testator  is  subject  to  a  trart  ftr 
the  defendant  Isabel  Sarah  Ruxton  during  her  life,  and,  subject  thereto 
belongs  to  the  said  Isabel  Sarah  Ruxton  and  the  next  of  kin  of  the  ni^ 
testator,  according  to  the  Statute  of  Distributions.  Declare,  that  the  fe- 
gacies  of  the  testator  were  payable  free  and  clear  of  legacy  doty.   Deebie, 
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thit  the  legatee  Charles  Wood  became  entitled  to  the  legacy  bequeathed  1844. 

to  him  as  a  lenrant  who  had  been  living  with  the  testator  two  years  at 
the  time  of  his  death,  in  addition  to  the  legacy  of  £6000  bequeathed  to 
hhn  by  the  will.  •  •  •  • 


Thwaites  V,  Foreman.  Jufy  27th. 

HeNEY  thwaites,  by  his  will,  dated  the  25th  July,  Testator  direct- 

1889,  appointed  Robert  Foreman  and   John  B.  Stapely  L  stand  pos- 

the trustees  and  executors  thereof,  and  gare  to  them  the  J^iS^J*ofhL 
8am  of  £760  each  for  their  trouble  in  the  execution  of  estate  upon 

his  will.     And  the  testator,  after  making  Tarious  spe-  }ir9i*piace,  to 

dfic  devises  and  bequests,  and  after  giving  legacies  to  Se^due'under'*' 

bis  several  daughters  amounting  in  the  whole  to  about  hiscovcnantto 

£28,000,  l^ades  to  his  grand-children  amounting  to  upon  tmst,  set 

1      .   AAj%rv#v  •  ^1  •111  •         1  •         apart  and  invest 

about  £8000,  various  other  considerable  pecuniary  legacies,  a  safficient  sum 
fmdading  a  l^acy  of  £1100  to  his  house-keeper,  which  [^i"^^^^" 
kc  directed  to  be  paid  within  six  months  after  his  decease),  ^^^^,  ^^  ^• 

*  qneathed  by  his 

then  a  l^acy  of  £100,  and  several  legacies  of  £25  and  £10  wiu ;  and,  m 
to  his  servants,  (which  he  directed  to  be  paid  as  soon  as  q//^^£i^'' 
conveniently  might  be  after  his  decease),  and  afl«r  devising  ^^J^/fJl^ 
a  real  estate  in  fee  to  Robert  Foreman,  and  giving  him  a  apon  trust  to 

I  .  pay  the  several 

wgacy  of  £360,  (which  he  directed  to  be  paid  within  twelve  pecuniary  lega- 
ninths  after  his  decease  or  sooner),  gave  and  devised  all  byhu^fxhe 
kis  other  real  estates,  (including  an  estate  in  Sussex),  and  ^^.  ^Vl^^' 
all  his  monies,  securities  for  money,  goods,  chattels,  and  au  the  legacies 
personal  estate,  not  thereinbefore  specifically  disposed  of,  fun,— Held, 
Unto  and  to  the  use  of  his  said  trustees,  their  heirs,  exe-  ^tehad^o"^"- 
CQtors,  administrators,  and  assigns,  upon  the  trusts  follow-  5*"^  ^^^  ^« 
ing;  (that  is  to  say),  as  to  the  realty,  upon  trust  to  sell  and  spect  of  pay- 
Convey  the  same  to  the  purchasers  thereof,  (in  the  usual     seinbie,  that 
£mn).    And  as  to  all  debts  and  sums  of  money  due  to  the  ^i^'decrM^ 
testator  at  his  decease,  upon  trust  to  collect  and  get  in  the  ^or  immediate 
tame  as  soon  after  his  decease  as  the  same  conveniently  legacy,  ought  to 
might  be,  or  as  the  same  debts,  according  to  the  testator's  ^biu.'^ '    ^ 


410  cjkaam  oi  OKk 

344.  vSBCDIlL  in  3B  ifrT.iiup. 
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the  trastees  should,  by  and  out  of  the  said  monies  and         1844. 
securities,  pay  the  several  pecuniary  legacies  given  by  the     tu   xim 
testator's  will,  or  which  he  might  thereafter  give  by  any  ^' 

codicil  thereto,  as  and  when  the  same  should  respectively, 
under  the  directions  of  the  will,  or  such  codicil,  become 
payable.  And,  as  to  the  residue  of  the  said  several  trust 
monies  and  securities  which  should  remain  after  answer- 
ing the  trusts  and  purposes  aforesaid,  including  the  funds 
and  securites  (if  any)  to  be  set  apart  for  answering  such 
annuities  as  aforesaid,  as  the  same  should  fall  in  thereto  as 
aforesaid,  and  the  accumulations,  if  any,  to  be  raised  and 
made  during  the  first  year  after  his  the  testator's  decease 
as  thereinafter  mentioned,  the  testator  did  by  his  said  will 
declare  that  the  same  should  be  in  trust  for  the  daughters 
tiring  at  his  death  of  his  two  daughters  Jane  Wilcox  and 
Charlotte  Gtastell,  in  equal  shares  and  proportions. 

The  testator  then  declared,  that  the  pecuniary  legacies 
thereinbefore  given  to  his  daughters  should  not  be  paid  to 
them,  but  should  be  held  by  his  trustees,  upon  certain 
trusts,  for  their  benefit  and  that  of  their  issue,  and  for  that 
purpose  he  gave  directions  for  the  investment  of  those  le- 
gacies in  real  jiecurities,  and  declared  at  great  length  the 
trusts  of  such  securities.  He  then  directed,  that  all  the 
several  pecuniary  legacies  thereinbefore  given,  except  such 
of  them  as  he  had  thereinbefore  directed  to  be  paid  at  an 
earlier  period,  should  be  paid  at  the  end  of  one  year  after 
his  decease ;  and  that  they  should  not  carry  interest  until 
the  expiration  of  that  period,  and  that  the  interest  on  the 
unpaid  legacies  should  be  computed  from  that  time,  at  £4 
per  cent,  per  annum.  And  he  directed,  that  the  legacies  of 
iE750  each  thereinbefore  given  to  his  trustees  should  be 
firee  of  legacy  duty.  And  he  further  directed,  that,  for  the 
period  of  one  year  from  the  time  of  his  decease,  the  diri- 
dends  and  interest  of  his  residuary  personal  estate,  and 
the  rents  and  profits  of  his  residuary  real  estates,  or  such 
parts  thereof  as  might  for  the  time  being  remain  unsold. 
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T; 
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wood  tfaefrnpoiL  or  die  iwrplini  q£  iocb.  AnnEBOf  and  in- 
ci'if.Uj  ToatMf  prafit%  and  thnhrr  or  wood  mobk^  aftor 
pa^inc  or  pEovidmc  aa  thBiwiiliafiaLa  ncatiaBBd  tx  Ike 
aid  wend  anniritiffBi  of  iEIOIX  £30y  wad  £SO,  and  andi 
If.gni"if  J  as  he  had  dmanbefiKe  duet  tad  to  ha  paid  bcJate 
tbe  expiiataiBi  of  one  jear  after  hia  deeeaae^  dMMdd  be  ae- 
cmnnlated  ac  niinptiund  mtaif  ity  br  and  in  the  nancB  or 
name  of  hia  aaid  traaceea  fiir  die  pmpoaei  of  \m  aaid  wiD^ 
winch  aocnnudatxana  shooli  be  added  to  ad  goahmgwitfi 
hia  aaid  icsdnanr  pemnai  eitafie. 

The  mitaUir  made  a  codKiI  to  hia  wEi,  At  cflM  of 
whidi  was  meareir  to  add  one  pcamiaiT  kgacf  to  ttoae  aL 


The  teatafior  (&ed  in.  Jannarr,  18401  The  ciecnlm 
proved  hia  willy  and  paid  an  hia  defa^  Thar  dao  ictained 
dieir  own  le^aciaa  of  £^30  eaefa^  P^^d  the  hgacii*  totk 
servants  in.  fbIL  and  made  lariiwia  pasiineBta  on  aeooaat  of 
the  ocher  icgacKSy  exduEve  of  the  aiinuitMSiL  These  pij- 
»*<*"**  amounted  to  opwanb  of  £60IXX. 

The  phdndd!;  Ehaabeth  Thwaifies.  to  whoot  the  £30  an- 
naitT  was  bef|neathedy  received  ficon  the  eaecators  on  ic- 
connt  of  her  annnxtj  three  several  soma  of  iESO^  JSl^,  tad 
£10;  but  after  Maicfa,  I»I3,  die  eaecvton  dccfised  makins 
anv  farther  payment  to  her,  oa  die  groandyasthcr  alkgedi 
of  an  unexpected  deficiency  of  assets. 

The  pl»tntrtrir  therefixe  bronght  her  bill  againsl  the  ei- 
ecutorsy  and  the  several  persona  mterestcd  vnder  the  willy 
praying  accounts  of  the  real  and  personalestatoof  thetct- 
tator  and  of  his  debtsy  and  diat  the  residnarr  penonal  eitsfee 

might  be  ascertained  and  aii^it  be  applied  in  parsMatof 
Ae  legacies  and  annmtiesy  and  that,  if  the  saase  shoaid  be 
insoflLoeiit  fcr  that  parpose,  then  &at  the  defendants  Ae 
executors  might  mider  the  cxrcnmstanees  be  deemed  to 
have  admitted  assets^  and  might  be  deoeed  to  make  good 
the  defidencT. 
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The  executors^  by  their  answer,  stated,  that,  when  they        1844. 
retained  their  legacies  of  £750,  they  fuUy  expected  that     thwaitbs 
the  testator's  assets  woold  ultimately  be  sufficient  for  pay-  v- 

ment  of  all  his  legacies  in  full,  but  that  they  were  disap- 
pointed in  their  expectations,  from  not  being  able  to  sell 
to  advantage  the  Sussex  estate,  which,  though  a  fine  estate, 
and  consisting  of  upwards  of  1700  acres,  was  covered  with 
young  timber  unfit  for  present  use,  and  was,  therefore, 
difficult  to  sell.  They  alleged,  that  they  were  unable  to 
state  as  to  their  belief,  or  otherwise,  whether  the  real  and 
personal  estate  of  the  testator  was  insufficient  to  pay  and 
satisfy  his  just  debts,  funeral  and  testamentary  expenses, 
and  legacies,  or  whether  the  various  legatees  and  an- 
nuitants under  the  will  would  have  to  abate  proportion- 
ably,  though  they  trusted,  that,  if  proper  care  were  used  in 
the  sale  of  the  remaining  real  estates,  that  would  not  prove 
to  be  the  case.  They  insisted  on  a  moral,  if  not  a  legal  right 
to  retain  their  legacies  of  £750,  on  the  ground  that  those 
legacies  were  given  for  care  and  trouble,  and  that  their 
doing  so  did  not  amount  to  an  admission  of  assets.  Upon 
taking  a  balance  of  receipts  and  payments  as  stated  in  the 
schedules  to  their  answers,  it  appeared  that  they  had  in 
hand  £1000. 

The  cause  now  came  on  for  hearing. 

Mr.  Ru9$eU  and  Mr.  Glasse,  for  the  plaintiff,  contended, 
first,  that,  upon  the  true  construction  of  the  will,  the 
annuitants  of  £80  and  £20,  one  of  whom  was  the  plain- 
tiff, were  entitled  to  priority  over  all  the  other  legatees. 
Secondly,  that,  there  being  an  admission  of  assets  by  the 
defendants,  the  plaintiff  was  entitled  to  an  immediate  de- 
cree for  payment  of  her  annuity,  notwithstanding  that  the 
bill  prayed  that  the  executors  might  be  made  personally 
liable  only  in  the  event  of  a  deficiency  of  assets  after  ac- 
counts taken :  Rogers  v.  Soutten  (a),  Woodgate  v.  Field  {b). 

(a)  2  Ke^n,  598.  (6)  2  Hare,  211. 
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1844.  The  Viee'Ckameettor  declined  to  mmke  an   immediate 

decree  for  the  plaintiff,  and  called  upon  the  coonael  for  the 
9-  executors  to  addreaB  themaehres  only  to  the  first  point. 

Mr.  Amderdom  and  Mr.  Goodete,  for  the  defendants  the 
executors. — ^In  BeeHom  t.  Booih  {a),  where  the  testator 
directed  his  executors  and  trustees,  after  payment  of  his 
debts  and  funeral  expenses,  in  the  next  place  to  pay  three 
pecuniary  l^acies,  and  afterwards  to  raise  and  set  apart 
three  other  l^acies.  Sir  Jokm  Leaek  held,  that  there  was  no 
priority  between  the  two  sets  of  legatees.  So,  here,  the 
words  ^in  the  first  place"  &c.  are  merely  words  of  enumera- 
ticm,  and  not  strong  enough  to  shew  an  intention  to  give 
priority  to  any  of  the  l^acies.  [The  Fice-CiUmoelbr  re- 
ferred to  Jtiamej^Gemeral  t.  Bobms  (A).]  This  case  ii  dis- 
tinguishable firom  that,  and  firom  Siammers  y.  HaUikjf  (c). 

Mr.  TV^  and  Mr.  C.  BoiqteU  appeared  for  other  parties 

Mr.  Busselly  in  reply. 

The  Yice-Chancblloe. — Primd  facie,  all  bequests  stand 
on  an  equal  footing,  and  it  lies  upon  those  who  assert 
the  contrary,  to  prove  it. 

It  is  not  sufSdent  that  the  words  of  the  will  should  leave 
the  question  in  doubt.  They  must  positively  and  clearly 
establish,  that  it  was  the  intention  of  the  testator  that  the 
bequests  should  not  stand  upon  an  equal  footing. 

Now,  in  considering  whether  such  was  the  intention  of 
this  testator,  we  must  recollect  that  words  that  are  merely 
introductory  cannot,  generally,  by  themselves  be  held  to 
direct  any  order  of  payment;  we  should  also  bear  in 
mind  an  apposite  observation  of  Sir  John  Leach,  (I  think 
contained  in  Beeston  v.  Booth),  that,  unless  the  testator 

(a)  4  Madd.  161.  (b)  2  P.  W.  23.  (c)  12  Sim.  42. 
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tells  you  himself^  that  he  believes  his  assets  to  be  insuffi-        1844. 
cient^  you  must  attribute  to  him  the  notion  that  he  has     xhwaites 
assets  sufficient  to  satisfy  aU  the  bequests  that  he  makes  (a);  v- 

and^  if  you  attribute  that  notion  to  him,  you  cannot  well 
infer,  that  he  intended  to  make  provision  for  an  order 
of  payment  applicable  only  to  the  case  of  the  assets  being 
insufficient.  I  was  much  struck  with  the  words  of  this 
will  when  I  first  read  them.  I  have  since  considered 
them,  and  looked  at  several  of  the  authorities,  and  my  im- 
pression is,  that  the  words  are  not  strong  enough  to 
establish  the  priority  which  has  been  contended  for,  es- 
pecially when  the  parallel  expressions  in  Beeston  v.  Booth 
are  considered. 

It  is  perhaps,  also,  not  altogether  unworthy  of  notice, 
though  the  observation  may  be  slight,  that  the  clause  in 
the  latter  part  of  the  will,  in  which  the  testator  directs 
the  accumulation  of  the  surplus  dividends,  rents,  and  pro- 
fits for  one  year  after  his  decease,  classes  the  annuities 
with  those  legacies  which  are  payable  within  that  time. 

Upon  the  whole,  I  think,  that,  with  respect  to  the  ques- 
tion of  priority,  the  utmost  effect  that  can  be  given  in  favour 
of  the  plaintiff  to  the  language  of  the  will,  on  which  she 
relies,  is  to  say,  that  it  creates  a  doubt  as  to  the  intention  i 
but  this,  as  I  have  already  said,  is  not  sufficient  to  change 
the  general  rule  as  to  the  order  of  bequests. 

(a)  S^Bpe  defacvUalibiu  «ti»,  amplhu  quam  in  iis  est,  tperant  homines, 
(Inst,  lib.  1,  tit.  6,  sect.  3). 
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1844. 

2ffjm's^  Harris  v.  Davis. 

August  8M.      -wLjr 

Testator,  by  a  MYER  SOLOMON,  by  his  will,  dated  the  80th  August, 
the  Stat.  1  Vict.  ^^^9  directed  his  executors,  after  his  funeral  expenses  and 
rJt^  ^^'  lawful  debts  were  paid,  to  distribute  certain  money  to  the 
mentof  his        poor,  and  after  bequeathing  two  parchment  scrolls  of  the 

debts  and  be-       ,^g.       -vi  •.        i-i-  «  -•■<. 

queathing  seve-  (Mosaic)  law  Written  by  him,  together  with  their  silver  ap- 
^M  ^Ute'    pendages,  to  the  Synagogue  in  St.  Alban's  Place,  proceeded 

dtesbJd^hS  loi'  ^^^^  ^^  ^^  ^  follows :— "  I  do  bequeath  to  my  beloved 
his  other  plate,  sister  Phoebc  Levy  all  my  furniture,  wearing  apparel,  family 
books,  pictures,  portraits,   china,   silver  tea  and  milk  pot,  sugar  basin, 

J^y,'^'^,?'  *^®^^®  ^^  ^^  ^^®'^®  ^^^^  spoons,  two  pair  of  silver  salts, 
freehold  and      goup  ladle,  a  pair  of  old  plain  silver  candlesticks.     I  desire 

leasehold  pro- 
perty, should      that  my  other  plate,  jewellery,  books,  pictures,  remaining 

produce,  after  Hebrew  scrolls  not  my  writing,  and  other  property  not 
^^S^T^'  ^^^  explained,  except  fireehold  or  leasehold  property,  to 
expenses,  be      be  sold,  and  the  produce,  after  deducting  funeral  and 

divided  in  equal       .  j     1  1        i*   •  1    1 

parts  amongst  Other  cxpeuscs,  as  expressed  above,  to  be  divided  in  equal 
L,M.,N.,o., 

and  P.     He 

then  directed  that  his  freehold  house  and  his  leaseholds  (some  of  which  were  held  for  years,  and 
others  for  years  determinable  on  lives)  should  be  kept  in  hand  and  let  to  the  best  adrantage,  and 
the  produce  be  divided  every  half>year  to  the  above-named  L.,  M.,  N.,  O.,  md  P.,  or  to  their 
lawful  heirs ;  and,  in  case  of  there  being  no  heir,  the  share  or  shares  to  be  divided  in  equal  parts 
among  the  surviving  legatees.  The  testator,  at  his  death,  left  L.  hit  heiress-at-lawand  sole  neit 
of  kin.  M.,  N.,  O.,  and  P.  were  not  related  to  L.,  but  were  related  to  and  capable  of  inherit- 
ing from  each  other.  M.  died  unmarried  in  the  testator's  lUetime : — Held,  tint,  tiiat  M.'t 
share  of  the  residuary  personal  estate  lapsed  for  the  benefit  of  the  next  of  kin.  Secondly,  that 
M.'s  share  of  the  freehold  property  did  not  lapse,  but  went  to  the  surviving  devisees ;  the  woidi 
*'  heir ''  and  '<  lawful  heirs  "  referring  to  heirs  of  the  body,  and  *'  or  '*  being  conatmed  *'  and." 
Thirdly,  that  M.'s  share  of  the  leaseholds  for  years  lapsed  and  fell  into  the  residue,  the  words 
'*  there  being  no  heir  **  referring  to  an  indefinite  failure  of  issue,  and  the  word  **  surviviiig 
meaning"  other." 

Testator,  by  a  will  made  since  the  stat.  1  Vict,  c.  26,  bequeathed  the  residue  of  his  personal 
estate  and  certain  freehold  and  leasehold  estates  in  equal  shares  to  L.,  M.,  N.,  O.,  and  P.  lo 
a  subsequent  part  of  his  will  he  bequeathed  to  H.  one-half  of  the  legacy  named  to  each  of  the 
other  legatees ;  (that  is  to  say),  one- half  what  his  brother  M.  ought  to  recdre.  By  a  codicil 
the  testator  declared  as  follows : — "  I  revoke  all  that  part  written  in  my  former  will  which  leavei 
a  legacy  to  H.,  written  in  my  will  on  the  32nd  and  33rd  lines :" — Held,  that,  by  force  of  this  le- 
Tocation,  the  will  was  to  be  read  as  if  the  gift  to  H.were  not  in  it ;  consequently,  that  such  revo- 
cation enured  to  the  benefit  of  the  other  devisees  and  legatees. 

If  a  testator,  possessed  of  a  specific  chattel  or  chattel  real,  bequeath  it  to  A.  and  the  hein  of 
his  body,  and  in  default  of  such  issue  to  B.,  the  death  of  A.  in  the  testator's  lifetime  withoot 
issue  does  not  enable  B.,  though  surviving  the  testator,  to  take  under  the  will,  but  caosei  • 
lapse. 


If 
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parts  to  names   as  hereby  follow: — ^To  my  dear  sister         1844. 

Thoebe  Levy^  Myer  Davis,  Fredenek  Davis^  Sarah  Davis^ 

!Rachel  Davis,  Esther  Davis,  children  of  Charles  and  Eliza- 

1)eth  Davis,  Moses  Moses  son  of  Smaycha  and  Polly  Moses, 

Sarah  Harris,  Samuel  Harris,  Senicha  Harris,  children  of 

Henry  and  Elizabeth  Harris;  but  to  the  minors  above 

named,  their  shares  to  be  to  interest  until  they  become  of 

sge;  or  should  they  marry  before  that  period  one  of  our 

holy  religion,  it  shall  then  be  in  the  power  of  my  executors 

to  pay  them  their  share  as  above  described.    The  freehold 

house  situate  in  Little  Queen  Street,  Westminster,  as  also 

my  leaseholds,  under  the  crown  or  otherwise,  to  be  kept  in 

hand,  and  be  let  to  the  best  advantage,  and  the  produce 

to  be  divided  every  half-year  to  the  above-named  Phoebe 

Levy,  Myer  Davis,  Frederick  Davis,  Sarah  Davis,  Rachel 

Davis,  Esther  Davis,  Moses  Moses,  Sarah  Harris,  Samuel 

Harris,  Senicha  Harris,  or  to  their  lawful  heirs,  and  in  case 

there  being  no  heir,  then  the  share  or  shares  to  be  divided 

in  equal  parts  amongst  the  surviving  legatees.    And  I  do 

hope  that  my  legatees  and  their  heirs  will  not  depart  from 

and  quit  our  holy  faith  as  becomes  a  good  Jew,  so  long  as 

he,  she,  or  they  shall  be  fiilly  entitled  to  this  my  bequest ; 

but  if  any  of  the  above-named  or  their  heirs  shall  be  proved 

satisfactorily  to  the  executors  or  trustees  for  the  time  being 

as  having  departed  from  our  holy  Mosaical  reUgion,  in 

that  case  it  shall  be  the  duty  of  the  executors  or  trustees 

for  the  time  being  to  withhold  his,  her,  or  their  shares  or 

dividends,  and  pay  the  same  in  equal  parts  to  the  others  as 

named  above  remaining  and  continuing  in  holy  faith.     I 

do  also  bequeath  unto  Henry  Moses,  at  present  in  America, 

one-half  of  the  legacy  named  to  each  of  the  other  legatees, 

(that  is  to  say),  one-half  of  what  his  brother  Moses  Moses 

may  receive.''    The  testator  then  appointed  Charles  Davis 

aad  others  to  be  his  executors. 

The  testator  made  a  codicil  to  his  will,  dated  the  4th 
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1844.  J'oljf  1840,  which  was  partly  in  these  words:  ''In  this 
codicil  I  revoke  all  that  part  written  in  my  former  will 
dated  9th  Elul,  5598,  answering  to  the  English  month  80th 
August,  which  leaves  a  legacy  to  Henry  Moses,  now  in 
America,  written  in  my  will  on  the  32nd  and  83rd  lines.  I 
also  bequeath  unto  my  good  friend  Charles  Davis,  for  his 
great  attention  to  me,  JE50,  &c  Done  this  4th  day  of  July, 
answering  to  the  12th  day  of  Thamu,  in  the  year  5600  of 
the  Hebrews.*' 

Moses  Moses,  one  of  the  legatees  named  in  the  will,  died^ 
a  bachelor,  in  the  lifetime  of  the  testator,  that  is  to  say^ 
on  the  16th  November,  1840. 

The  testator  died  on  the  30th  December,  1840,  leaving 
Phoebe  Levy,  his  sister  and  heiress-at-law,  and  also  his  sole 
next  of  kin. 

The  bill  was  filed  by  the  children  of  Henry  and  Elisabeth 
Harris,  against  the  executors,  and  against  Phoebe  Levy 
and  the  children  of  Charles  and  Elizabeth  Davis;  and  it 
prayed  that  the  trusts  of  the  will  might  be  carried  into  ex- 
ecution. 

The  cause  now  came  on  for  hearing,  for  further  direc- 
tions. It  appeared  from  the  Master's  report  that  the  lease- 
hold estate  consisted  of  two  messuages  and  land  in  Fall 
Mall,  held  for  a  term  of  ninety-nine  years  from  July,  1827, 
and  a  leasehold  house  and  garden  in  Kennington,  held  for 
a  term  of  ninety-nine  years  from  January,  1843,  deter- 
minable on  the  life  of  Prince  George  of  Cambridge.  The 
Master  found  that  none  of  the  legatees  had  departed  from 
the  religion  described  by  the  testator  as  the  holy  Mosaics] 
reHgion. 

It  was  stated  at  the  bar,  and  not  contradicted,  that 
Elizabeth  Davis,  Polly  Moses,  and  Elizabeth  Harris  were 
sisters  of  the  testator's  wife. 

The  questions  discussed  were,  what,  in  the  events  that 
had  happened,  had  become  of  Moses  Moses's  share,  first,  in 
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the  residiuay  personal  estate;  secondly,  in  the  freeliold 
estate;  thirdlj,  in  the  leaseholds  (a) ;  and,  also  what  effect 
the  re?ocation  of  the  l^acjr  to  Henry  Moses  by  the  codicil 
had  upon  the  interests  of  the  other  legatees. 

Mr.  Chandlesi  and  Mr.  Hore,  for  the  plaintiffs,  and  Mr. 
digram,  Mr.  James,  and  Mr.  Drewry,  for  defendants  in. 
the  same  interest,  said  that  they  woald  not  press  the  qaes- 
tion  as  to  Moses  Moses'  share  of  the  residuary  personal 
estate,  which  probably  the  Court  would  consider  to  have 
hpsed  for  the  benefit  of  the  next  of  kin.  But  they  sub- 
mitted that  his  share  of  the  freehold  (the  whole  fee-simple 
in  which  was  well  devised  by  means  of  the  devise  of  the 
rents)  devolved  upon  his  death,  either  to  his  heirs  (living  at 
his  death)  by  substitution,  or  in  default  of  such  heirs  to  the 
surviving  devisees  of  the  freehold:  stat.  1  Vict.  c.  26,  s.  24, 
GUtings  v.  M'Dermott  (6),  LovedayY.  Hopkins  (c).  Steward 
▼.  Gamett  {d);  and  that  his  interest  in  the  leaseholds  for 
jeara  also  went  to  the  same  devisees,  inasmuch  as  the  tes- 
tator could  not  from  the  words,  ''in  case  there  being  no 
heir,**  taken  in  connexion  with  the  context,  be  held  to 
hive  intended  an  indefinite  failure  of  issue;  and  if  he 
cooldnot,  then  the  stat.  1  Vict.  c.  26.  s.  26,  would  come  in 
ail  As  to  the  gift  to  Henry  Moses,  the  effect  of  the 
codicil  was  to  strike  it  out  of  the  will,  so  as  to  place  the 
will  in  the  same  situation  as  if  it  had  never  been  inserted 
in  it 

Mr.  Jnderdan  and  Mr.  Evans,  for  the  defendant  Phoebe 
Ijevy.— With  respect  to  the  freehold  estate,  if  it  appear  to 
^ve  been  the  intention  of  the  testator  to  tie  up  the  enjoy- 
ment of  the  property,  by  means  of  successive  life  estates, 
^he  Court  cannot  hold  that  an  estate  larger  than  a  life  es- 

(c)  The  qoeition  aa  to  the  leaae-         (b)  2  M.  &  K.  69. 
'^QUi  held  for  years  determinahle         (c)  Ambl.  273. 
^  Uvea  waa  compromised.  (d)  3  Sim.  398. 

VOL.  I.  F  F  C.  C.  C. 
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1844.  tate  has  been  giveii :  Seaward y.  WlOoek  (a);  and  tte  fae 
will  take  what  is  not  given.  As  to  the  leaseholds  for  yen 
the  interest  of  Moses  Moses  in  them  has  lapaed^  a&d  gO( 
to  the  testator's  next  of  kin.  The  testator,  after  maldi] 
certain  specific  gifts,  desires  that  aU  his  ''  other  propert 
except  freehold  and  leasehold/'  shall  be  sold  and  the  ^ 
duce  divided  among  certain  persons.  He  aftet^ards  d( 
vises  the  freehold  and  leasehold  to  the  same  persons.  Tk 
only  reason  that  he  excepts  the  freehold  and  leasehold  fim 
the  former  part  of  the  devise  iS|  that  it  may  not  be  soU 
But  he  comprehends  all  within  the  term  ''other  property/ 
and  therefore  treats  the  whole  as  residue.  But  if  ih 
legatee  of  a  portion  of  the  residue  dies  in  the  testaior'i 
lifetime,  his  share  does  not  fall  into  the  remaining  part  a 
the  residue,  but  is  considered  as  undisposed  of,  and  goei 
to  the  next  of  kin:  Skrymsher  V.  NorthcoU  (6),  LhfdT 
Lloyd  (c),  Attorney-General  v.  JokuBtane  {d),  (supported  k] 
Lord  Eldon,  in  Legge  v.  AsffUl  (^)),  Ray  v.  Adams  (/). 

Upon  the  second  point,  the  share  of  Henry  Moses»  bstl 
in  the  realty  and  personalty,  does  not  in  the  ev^ats  Asi 
happened  devolve  to  the  residuary  devisees  and  legatees 
but  is  undisposed  of:  Baker  v.  Hall  (Jf),  CresweU  v.  Ch» 
lyn{h),  Mortimer  v.  fVeBt{i).  The  case  of  CrenoeUf 
Cheslyn  decides  that  the  Revocation  of  a  bequest  of  part  o 
the  residue  is  the  same  in  effect,  as  regards  the  other  mi' 
duary  legatees,  as  the  lapse  of  that  part 

The  Vice- Chancellor  observed,  that  the  language  of 
the  codicil  as  to  the  revocation  of  the  legacy  to  H^iiy 
Moses,  seemed  to  amount  to  a  direction  by  th«  testatof 
that  his  will  should  be  read  as  if  all  thai  ^related  td  (bt 


(a)  3  Ehst)  198;  1  Smith,  390.  (/)  IS  Mjrl.  &  K.  »7» 

(b)  1  Swan8t566.  (g)  12  Ves.  497. 

(c)  4  Beav.  231.  (h)  2  Eden.  189. 

(d)  Ambl.  577.  (t)  2  Sim.  274. 
{e)  T.  &  R.  26S. 
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legaqr  were  atmck  oat  with  a  pen:  and  his  Honor  asked        1844. 
Mr«  SimpkbuoHj  if  he  was  aware  of  an  authority  upon  that 
ipacies  of  revocation. 

ICr.  Simpkiman,  amiau  cmria,  mentioned  Utterson  t. 
UUenon  (a). 

The  Viee'ChaneeUor,  also,  in  the  course  of  the  argu- 
mentj  asked  whether  there  was  any  case  in  which  the  word 
''heirs''  had  been  considered  to  mean  ''heirs  of  the  body '' 
merely  on  the  ground  of  the  consanguinity  of  the  per- 
•ons  to  whom  reference  was  made^  where  some  of  the  indi- 
ndoals  of  the  dass  in  which  such  persons  were  included 
weie  not  capable  of  being  heirs  to  the  others. 

No  case  was  dted  in  answer  to  this  inquiry;  but  it  was 
contended  on  the  part  of  the  plaintiffs  that  the  words 
''heir''  and  ''lawful  heirs"  must  receive  that  signification 
here,  for  that  in  this  case  one  individual  only  of  the  whole 
dass  was  a  stranger,  and  the  limitation  over  in  default  of 
an  heir,  was  to  the  surviving  legateeSi  in  the  plural  num- 
ber, one  of  whom  at  least  must  be  capable  of  inheriting 
fipom  the  other  members  of  the  class. 

In  reply  to  that  part  of  the  argument  of  Phoebe  Levy's 
ooimsel,  which  related  to  the  bequest  of  the  leaseholds  for 
years,  the  cases  of  Roberts  v.  Cooke  (b),  Mitford  v.  iZcy- 
<to&b  {c\  and  Clowes  v.  Clowes  {d),  were  cited.  [The  Vice- 
Oumcellar  referred  to  the  observations  of  Sir  William 
(haU,  in  Leake  v.  Robinson  (e).] 


(a)  3  Vet.  &  B.  122;  see,  also,  p.  454.    Sed  quare, 

^E.  Ik  P.  16.  (c)  Pliillipt,  1S5.    See  Knight 

ih)  16  Vet.  451.    Mr.  Hoven-  y.  Gould,  2  M.  &  K.  295. 

^  thinks  that  there  is  some  error  (i)  9  Sim.  403. 

^^  the  last  line  of  the  report  of  (e)  2  Mer.  392. 
^  case.    See  Hov.  Supp.  Vol.  2, 

F  F  2 
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1844.  The  Vtce-Chancelhr  stated  his  opinion  to  be  that  the 

share  of  Moses  Moses  in  the  residuary  personal  estate  had 
lapsed.  He  likewise  intimated  an  opinion  that  the  share 
of  the  same  legatee  in  the  chattel  leaseholds  had  lapsed 
unless  saved  by  the  doctrine  contained  in  Forth  v.  Chegf- 
man  (a),  united  with  the  29th  section  of  the  Will  Act;  but 
that  his  share  in  the  freehold  estate  had  not  lapsed. 
Judgment,  however,  was  reserved  upon  the  last  two  points, 
and  also  upon  the  question  of  the  revocation  of  the  legagr 
to  Henry  Moses. 

Aagwt  Sth.  The  VICE-CHANCELLOR. — ^Thc  qucstious  in  this  case  are 
questions  of  construction  upon  the  will  and  codicil  made 
respectively  in  August,  1888,  and  July,  1840,  of  Myor 
Solomon,  which,  so  far  as  it  is  material  to  state  them,  are 
thus : — [His  Honor  here  read  the  material  parts  of  the 
will  and  codicil,  and,  after  stating  that  Moses  Moses  died 
in  the  testator's  lifetime,  without  leaving  issue,  and  observ- 
ing, that  the  case  of  Seaward  v.  Willock,  which  had  been 
cited  in  argument,  seemed  to  have  no  application  to  the 
present  case,  proceeded  thus : — ] 

I  have  already  expressed  my  opinion  that  the  share  of 
the  testator's  residuary  personal  estate,  which  Moses  Moses 
would  have  taken,  had  he  survived  the  testator,  has  lapsed. 
I  think  that  the  testator  cannot  be  considered  to  have 
intended  to  affect  it  by  the  clause  beginning  ''  And  in  case 
there  being  no  heir." 

With  regard  to  the  freehold  house,  I  am  of  opinion  that 
the  share  of  Moses  Moses  has  not  lapsed,  and  that  the  whde 
of  the  freehold  house  belongs  to  the  other  nine  devisees 
of  it  equally  in  tail,  subject  to  the  question  as  to  Hemy 
Moses,  which  I  shall  mention.  It  is  admitted,  that  eight 
of  them  are  related  to  each  other,  and  capable  of  inherit- 
ing from  each  other,  and  were  related  to  Moses  Moses^ 

(a)  1  P.  W.  663. 
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and  capable  of  inheriting  from  him;  and^  though  it  is        1844. 
said,  and  I  suppose  accurately,  that  the  testator^s  sister 
Phoebe  Levy  was  not  related  to  Moses  Moses,  and  is  not 
related  to  either  of  the  persons  who  with  her  are  the  sur- 
riving  devisees,  I  am,  from  the  relationship  between  the 
eight  and  Moses  Moses,  of  opinion,  upon  the  authority  of 
Webb  V.  Hearing  {a),  Tyie  v.  ffillis^b),  Morgan  Y.Griffith8(e), 
and  various  other  decisions,  as  well  as  the  reason  of  the 
thing,  that  the  word  ^'heir,''  in  the  clause  beginning  ''and 
in  case  there  being  no  heir,''  must  be  taken  as  meant  in 
the  sense  of ''  heir  of  the  body,''  or  "  issue,"  and  as  shewing 
that  by  the  words  "  their  lawful  lieirs,"  in  the  passage  ''  or 
to  their  lawful  heirs,"  the  testator  meant  ''the  heirs  of 
their  bodies," — ^a  construction  not,  I  think,  prevented  by 
the  undoubted  authority  of  Tilbury  v.  Barbui  (d),  and  other 
cases  of  the  same  class, — nor  can  the  word  "or"  in  this 
passage  be  construed  otherwise  than  as  "  and" — for  which 
Wright  v.  Wright  (e),  Read  v.  Snell  (/),  and  numerous 
other  decisions  form  amply   sufficient    authority.      The 
dause  therefore  beginning  "and  in  case  there  being  no 
lieir"  has  the  effect  of  carrying  Moses  Moses'  share  of 
the  freehold  house,  as  I  have  said,  to  the  other  nine  de- 
visees in  tail. 

With  regard  to  the  leasehold  property,  which  I  under- 
stand to  be  chattel  leasehold,  for  a  term  or  terms  exceeding 
twenty-one  years,  and  not  determinable  on  lives,  I  have 
had  some  doubt  whether  it  might  not  be  possible  by 
means  of  the  word  "surviring,"  or  from  the  joint  operation 
of  the  late  Will  Act  and  the  doctrine  of  Forth  v.  Chapman, 
to  hold  that  Moses  Moses'  share  of  it  belongs  also  to  the 
other  nine  devisees.  But,  upon  consideration,  I  think  that 
>Qch  a  construction  of  this  will  cannot  be  maintained,  and 
that  his  share  of  the  leasehold  has  lapsed.    It  sQcms  to  me 

(c)  Cro.  Jac.  415.  (d)  3  Atk.  617. 

(b)  Ca.  t.  Talb.  1.  (e)   \  Vez.  sen.  409. 

(c)  Cowp.  234.  (/)  2  Atk.  645. 
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1844.  that  the  words  '^  there  being  no  heir''  must  be  held  to  point 
to  an  indefinite  failure  of  issue^  and  that  this  is  one  of  the 
cases  in  which  the  word '' surviving '^  must  be  read  ''other.* 

In  alluding,  as  I  just  now  did,  to  the  Will  Act,  I  meant 
to  refer  particularly  to  the  29th  section.  But  there  is 
another  section,  the  24th,  upon  which  I  doubted  for  some 
time,  whether  the  lapse  of  Moses  Moses'  share  of  the  lease- 
hold might  not  be  held  to  be  obviated.  I  think,  however, 
that,  unless  there  is  authority  for  so  interpreting  the  24tli 
section,  (and  none  has  been  mentioned),  I  cannot  venture 
to  do  so.  I  may  observe  that  the  republication  of  the  will, 
by  the  codicil,  has  not  been  argued  in  the  present  case  to 
affect  the  question  of  lapse  as  to  Moses  Moses'  share  of 
the  leaseholds. 

Upon  this  part  of  the  cause,  among  the  authorities  into 
which  I  have  looked,  besides  Nicholb  v.  Skinner  (a),  KeUy 
V.  Fowler  (A),  Wiimot  v.  Wilmot  (c),  Barlow  v.  SaUer  {i), 
Ma88ey  v.  Hudson  {e),  and  Candy  v.  Campbell  (/),  has  been 
a  case  of  Macldnium  v.  Peach  in  2  Keen  {g).     With  refer* 
ence  to  that  case,  I  may,  perhaps,  be  allowed  to  say,  that 
I  have  always  thought,  that  if  a  testator  possessed  of  a 
specific  personal  chattel,  such  as  plate,  or  a  chattel  retl 
liable  to  the  same  considerations,  bequeath  it  to  A.  and 
the  heirs  of  his  body,  and  in  default  of  such  issue  to  B., 
the  death  of  A.  in  the  testator's  lifetime,  without  issna, 
does  not  enable  B.,  though  surviving  the  testator,  to  take 
under  the  will,  but  causes  a  lapse;  nor  am  I  the  only 
Judge  of  the  Court  of  Chancery  by  whom  that  opinion  ii 
entertained.     If  Mackinnon  v.  Peach  is  to  be  understood 
as  shewing  the  Master  of  the  Rolls  not  to  be  of  that 
opinion,  I  must  with  great  deference  respectfully  difo 

(a)  Pre.  Ch.  528.  (d)  17  Ve8.47D. 

(b)  3  Bro.  P.  C.  299,  ed.  Toml.  (e)  2  Mer.  130. 
See  Garratt  v.  Ooekerell,  1  Y.  &  C.  (/)  8  Bligb.,  N.  S.,  469. 
C.  C.  494.  (g)  2  Keen,  555. 

(c)  8  Ves.  10. 
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I  apprehend  that  the  bequest  whioh  I 

rk  Buppoaod  excludes  the  notion  that  the  testator 

3.  OF  his  representatiyes  to  take  only  if  A.  died 

leaving  isaue^  or  to  take  only  if  neither  A.  nor 

A*  should  be  living  at  the  testator's  deaths  and 

I  the  notion,  that  anything  but  an  interest  in  the 

»  commence  after  the  failure  of  A/s  issue,  when* 

appening,  was  meant  to  be  given  to  B.,  or  his  re- 

ktives.    The  whole  bequest  supposed  is,  in  truth, 

a  gift  to  A.  absolutely,  a  gift  therefore  wholly 

SB  it  seems  to  me,  by  A/s  death  without  issue  in 

ator's  lifetime,  or  by  A/s  death  in  the  testator's 

It  surely  could  not  be  contended,  that,  in  the 

the  testator  surviving  A.  and  then  dying  survived 

of  A.,  it  would  be  possible  for  B.  to  claim.     I  do 

that  the  absence  of  issue  makes  any  difference. 

to  B.  in  the  will  being,  as  expressed,  merely  illegal 

re  nullity,  cannot,  I  suppose,  be  made  better  by  the 

of  A.'s  death  without  issue  before  the  testator  (a). 

tys  V.  Howes  (6),  WilUng  v.  Baine  (c),  and  cases  of 

id,  seem  to  me  (I  speak  with  very  great  deference 

Longdate  if  he  is  of  a  different  opinion)  not  to  affect 

Btion.    I  observe  that  the  point  and  grounds  of  the 

as  to  the  plate  in  Mackimum  v.  Peach  are  viewed 

f  by  two  gentlemen  of  learning  and  research  in 


1844. 


Ihe  Vice  -  Chancellor** 
there  is,  at  this  place,  a 
to  ihe  Institates,  lib.  2, 
.  32.  The  section  is  in 
b : — "  An  servo  htsredit 
nuMf  qweritur :  et  constat^ 
liter  legari,  nee  quicquam 
M,  vho  testatore,  de  pa^ 
retUe  exterit :  quia^  quod 
et  legatum^  ti  statim  pott 
itamentum  decessisset  tee- 
:  non  debet  ideo  valere, 
fftf  iettator  vixerii.    Stdt 


eonditione  vero  rectS  legatur  servo, 
ui  requiramus,  an,  quo  tempore  dies 
legati  cedit,  in  potestate  hitrecUs 
non  sit.** 

The  note-book  also  contains  an 
extract  from  a  note  of  Vtnnius 
on  the  last  passage,  in  these  words  ; 
— "QmOf  quod  legatum  in  incertum 
evenium  suspenditur,  id  did  non 
potest  tempore  testamenti  valere  aut 
non  valere" 

(6)  1  Russ.  &  M.  639. 

\c)  3  P.  W.  118. 
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1844.  two  recent  works  that  seem  to  me  to  possess  very  consider- 
able ability  and  merit ;  I  mean  Mr.  Lewufn  TVeaHse  on 
the  Law  of  Perpetuity  and  Mr.  SmitVs  Original  View  of 
executory  Interests  annexed  to  his  edition  of  Feame.  My 
impression  is  (I  only  state  it  as  an  impression)  that  the 
point  of  the  decision  was  that  supposed  by  Mr.  Lewis, 
and  it  is^  therefore^  that,  from  the  great  respect  due  to  the 
judgments  of  the  Master  qf  the  Bolls,  I  have  said  so  much 
on  this  part  of  the  case. 

The  only  remaining  question  is,  I  believe,  as  to  the  effect 
of  the  codicil  upon  what  the  will  had  given  to   Heniy 
Moses.     I  think  that  it  revokes  the  entire  pft  to  Henry 
Moses  whether  consisting  of  realty  or  personalty  or  both; 
but  does  that  revocation  operate  for  the  benefit  of  Fhcebe 
Levy,  who  is  the  heiress-at-law  and  next  of  kin,  or  for  the 
benefit  of  herself  and  others  ?    This  point  has  appeared 
to  me  to  be  one  of  some  difficulty.    The  case  of  CresweB 
V.  Chesh/n  clearly  binds  the  Court;  and,  if  the  present 
case  is  not  substantially  distinguishable  firom  it,  is  de- 
cisive.    But  I  am  of  opinion,  that  it  is  distinguishable. 
There  the   will,  giving  the  residue  to  two  sons  and  a 
daughter  of  the  testator  equally,  did  not  anywhere  profess 
to  give  any  possible  interest  in  the  daughter's  share  to 
either  of  the  sons.     The  codicil  revoking  the  gift  to  her, 
having  been  held  by  the  Lord  Chancellor  and  the  Hoiue  of 
Lords  not  to  contain  any  expression  of  intention  in  fafour 
of  the  sons  or  any  person  as  to  the  share  so  withdrawn 
from  her,  it  was  impossible  consistently  with  that  view  to 
say,  that  the  sons  could  take  what  was  never  given  to  them. 
To  have  read  his  will  as  if  the  gift  to  her  had  been  struck 
out  of  it,  would  not  have  had  the  effect  fox  which  the  sons 
contended,  without  farther  altering  its  language.    In  the 
present  case,  property  composed  of  freehold  and  leasehold 
and  of  the  residuary  personal  estate  was  given  by  the  will 
wholly  to  ten  persons  equally :  but,  by  a  subsequent  clause 
in  the  same  instrument,  a  distinct  clause,  an  unequal  share 
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in  the  same  property  was  given  to  an  eleventh  person^  1844. 
Henry  Moses.  A  codicil  revoked  that  gift  to  him.  The 
will  is  so  constructed  as  that^  read  with  the  total  omission 
of  the  revoked  gift,  it  gives  the  property  entirely  to  the  ten 
other  persons,  without  farther  altering  or  departing  from 
its  language.  The  provision  for  Henry  Moses,  being  con- 
sidered as  struck  out  of  the  will,  every  thing  is,  on  the  face 
of  the  will,  manifestly  disposed  of.  This  kind  of  question 
must,  in  each  instance,  not  concluded  by  authority,  be  a 
question  of  intention  upon  the  particular  instrument  to 
be  construed.  In  a  case  substantially  the  same  as  Ores- 
weU  V.  Cheslyn,  I  should  be  bound  to  hold,  and  probably,  if 
not  bound,  should  firom  my  own  judgment  hold,  that  there 
was  a  lapse.  But  I  repeat  that  I  do  not  view  this  case  as 
substantially  identical  with  CfresweU  v.  Cheslyn,  or,  of  ne- 
cessity, to  be  governed  by  that  decision.  When  the  tes- 
tator says  by  the  codicil,  "  In  this  codicil,  I  revoke  all  that 
part  written  in  my  former  will,  dated  80th  August,  which 
leaves  a  legacy  to  Henry  Moses,  now  in  America,  written 
in  my  will  on  the  82nd  and  33rd  lines,''  he  appears  to  me 
to  direct  in  terms  sufficiently  plain,  that  his  will  shall  take 
effect,  as  if  the  clause  in  favour  of  Henry  Moses  had  not 
been  inserted  in  it.  I  have  no  doubt  of  his  intention, 
which  may,  I  think,  be  judicially  upheld,  consistently  with 
the  authority,  high  in  every  respect,  and  as  I  have  said  ab- 
solutely binding  on  the  Court,  to  which  I  have  referred. 

Mr.  Hlffram  said  that  this  case  might  be  reasonably 
argued  to  stand  on  a  footing  not  materially  different  from 
that  of  a  complete  gift  by  a  will,  the  gift  partially  revoked 
by  a  first  codicil,  and  the  first  codicil  itself  wholly  revoked 
by  a  second  codicil,  which  would  leave  the  gift  as  it  stood 
upon  the  will.  That  is  very  much  the  view  that  I  also 
take  of  it.  My  opinion,  I  repeat,  is,  that,  in  the  present 
case  by  reason  of  the  codicil,  the  will  is  to  be  read  as  if 
the  gift  to  Henry  Moses  were  not  in  it;  and  that,  con- 
iequently>  subject  only  to  the  partial  cause  lapsed  by  the 
death  of  Moses  Moses,  the  other  nine  original  devisees  and 
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legatees  take  as  suoh  without  any  diminution  by  reason  of 
the  gift  to  Henry  Moses. 

Declare,  that  the  share  of  the  general  personal  estateintepded  for  Motes 
Moses  lapsed  for  the  benefit  of  the  next  of  kin  of  the  testator.  Deckre, 
that  the  share  of  the  freehold  house  intended  (br  Moaea  Moaaa  did  not 
lapse,  but  passed  to  the  other  deviseea  of  the  same  at  tenanta  in  commoii 
in  tail.  And,  the  defendant  Phoebe  Levy  consenting,  declare,  that  the 
share  intended  for  Moses  Moses  of  the  testator's  leasehold  house,  held  for 
a  term  of  years  determinable  on  the  life  of  Prince  George,  did  not  lapses 
but  passed  under  the  will  of  the  testator  to  the  other  l^;mteet  of  tb?  teslir 
tor's  leasehold  estates  as  tenants  in  common.  Declare,  that  the  share  in- 
tended for  Moses  Moses  of  the  testator's  other  leasehold  estates  lapsed; 
and  that  the  share  which  so  lapsed  fell  into  the  residue  of  the  testator^i 
personal  estate,  and  passed  under  the  general  bequeat  of  the  same,  eoii» 
tained  in  the  will*  Declare,  that  the  revocation  which  the  testator,  by  hii 
codicil,  made  of  that  part  of  his  will  which  leaves  a  legacy  to  Ueniy 
Moses,  enured  to  the  benefit  of  the  other  devisees  and  legatees  of  the  to- 
tator.        ♦♦♦♦••♦♦♦♦# 


August  Sth, 

Upon  the  con- 
struction of  a 
will— -ffeW, 
that  a  particular 
freehold  estate 
of  the  testator 
was  the  primary 
fond  for  the 
payment  of  a 
mortgage  debt 
which  had  been 
charged  thereon 
by  the  testator 
in  his  lifetime, 
in  exoneration 
of  the  person- 
alty and  other 
estates. 


EVANB  t;.  COCKE&AM. 

William  tayloe  thomas,  by  his  win,  dated  nth 

May,  1824,  gave,  devised,  and  bequeathed  unto  his  son 
William  Taylor  Thomas  all  his  estate  on  which  he  then 
lived,  called  Fluxton,  with  all  rights,  members,  and  appur- 
tenances thereunto  belonging,  to  the  only  use  and  behoof 
of  his  said  son  William  Taylor  Thomas,  his  heirs  sod 
assigns,  for  ever;  but  he  declared,  that  that  bequest  should 
not  take  any  effect  either  of  the  income  or  otherwise, 
until  he  should  attain  the  age  of  twenty-three,  subject 
in  the  mean  time  to  the  following  reservation,  namely,  ''I 
hereby  give  and  bequeath  the  same  estate,  called  Fluxton, 
with  the  appurtenants  thereto  belonging,  unto  my  dear 
wife  Mary  Lathy  Thomas,  during  my  said  son's  minority, 
for  the  support  of  herself,  and  also  for  the  support  and 
education  of  all  my  children,  in  such  proportions  and 
manner  as  in  her  discretion  she  shall  thiiik  proper,  with 
this  injunction — that  the  dwelling-house   and  prenistf 
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■hall  be  kept  in  good  and  tenantable  repair  during  the  1844. 
term  of  his  said  minority.  Also  I  hereby  authorise  and  evans 
empower  my  said  wife  to  raise  the  sum  of  £200.  for  each  ^  «• 
of  my  daughters^  as  they  shall  respectively  attain  the  age 
of  twenty-one  years,  by  way  of  mortgage  or  otherwise  on 
Mcoiity  of  my  said  estate,  called  Fluxton;  and  I  hereby 
charge  and  make  liable  my  said  estate,  for  the  re-payment 
of  the  said  sums  of  £200  to  each  of  my  said  daughters, 
as  aforesaid,  and  also  for  the  payment  of  any  sum  or  sums 
of  money  on  the  security  of  my  said  estate,  at  my  death. 
Also  I  give  and  bequeath  to  my  dear  wife  all  my  other 
property,  of  what  nature,  sort,  or  kind  it  might  consist, 
leaving  to  her  discretion  and  management  the  education 
of  each  and  every  one  of  them.'^  And  from  and  immedi- 
ately after  the  death  of  his  said  wife,  the  testator  gave 
and  bequeathed  all  his  personal  and  freehold  property,  not 
thereinbefore  given,  unto  all  his  children,  (his  elder  son 
William  Taylor  Thomas  excepted),  in  even  and  equal  shares 
and  proportions  between  them,  and  he  appointed  his  wife 
Maiy  Lathy  Thomas  his  sole  executrix,  and  Samuel  Evans 
and  John  Denning  jun.  trustees  of  his  said  will,  to  act  in 
conjunction  and  as  assistants  to  his  wife,  or  in  case  of  her 
death. 

The  testator  at  the  date  of  his  will,  and  at  the  time  of 
his  death,  was  seised  of  the  freehold  estate,  called  Fluxton, 
which  was  subject  to  a  mortgage  for  £1150,  for  a  debt 
which  he  had  incurred.  He  was  also  absolutely  entitled 
to  a  messuage  and  meadow,  called  Holmer,  which  was  un- 
incumbered, and  of  which  one  undivided  moiety  was  free- 
hold and  the  remaining  part  leasehold. 

Tlie  testator's  widow  having  died,  the  present  bill  was 
filed  on  behalf  of  the  testator's  daughters  for  the  purpose 
of  having  the  residuary  accounts  taken,  and  incidentally 
for  the  purpose  of  obtaining  the  opinion  of  the  Court, 
whether  or  not  the  mortgage-debt  was  charged  by  the 
will  on  the  Fluxton  estate,  in  exoneration  of  the  personal 
and  other  estates  of  the  testator. 
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1844.  There  being  a  fund  in  Court  arising  from  the  testator's 

Evans        residuary  real  and  personal  estate^  the  question  of  exone- 
Coc»RAif .     ^fttion  now  came  on  for  argument,  upon  the  petition  of  the 
daughters  for  the  payment  to  them  of  that  fund. 

It  appeared  from  the  Master^s  report  that  the  daugh- 
ters would  all  arrive  at  the  age  of  twenty-one  before  the 
son  attained  twenty-three. 

Mr.  James  Parker  and  Mr.  Neate  for  the  petitioners. — 
The  words  of  this  will  are  not  merely  words  of  recognition, 
but  of  charge ;  they  amount  to  a  positive  chai^,  not  of 
all  the  testator^s  debts,  but  of  a  particular  debt,  upon  this 
particular  estate.  The  other  estates  of  the  testator  are 
therefore  exonerated,  without  express  words  for  that  pur- 
pose, upon  the  plain  intention  of  the  testator :  Hancox  v. 
Abbey  (a),  Welby  v.  Rockliffe  (A),  Dawes  v.  Scott  (c),  Biek- 
ham  v.  Crutwell  (d),  Bootle  v.  BlundeU  (e).  The  case  of 
Noel  v.  Lord  Henley  (/),  which  differs  in  principle  from 
these,  was  carried  to  the  House  of  Lords  and  disposed  of 
on  different  grounds. 

Mr.  Bacon  for  William  Taylor  Thomas. — The  testator 
gives  the  estate  to  his  son  at  twenty-three,  **  subject  in  the 
mean  time  to  the  following  reservation,^'  which  is,  that  he 
gives  the  estate  to  his  wife  for  certain  purposes,  till  his  son 
attains  twenty- three.  The  restriction  is  only  to  be  in 
force  during  the  minority  of  the  son,  and  as  the  daughters 
would  all  attain  twenty-one  during  that  minority,  there  is 
no  ground  to  contend  that  any  charge  existed  upon  the 
estate,  beyond  that  time.  The  words  ''  in  the  mean  time'' 
refer  to  mortgages  as  well  as  anything  else.  Then  is  there 
anything  in  this  will  to  discharge  the  personal  estate?  It 
is  not  contended,  that  there  are  words  for  that  purpose; 
and  upon  the  whole  it  is  submitted  that  the  inference  as  to 

(a)  11  Ves.  179.  {d)  3  Myl.  &  Cr.  763. 

(6)  1  Rubs.  &  M.  571.  \e)  19  Ves.  517;  1  Mer.  193. 

(c)  5  Russ.  32.  (/)  7  Price,  240;  Dan.  212. 
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the  testator's  intention  is  the  other  way.  Watson  v.  Brick-        1844. 
wood  (a),  Booile  v.  BlundeU.  ^EvanT' 


The  Vice-chancellor. — This  testator  being  seised  in 
fee  of  two  real  estates,  one  mortgaged  for  his  own  debt,  but 
not  otherwise  encumbered,  the  other  not  at  all,  makes  his 
will  which  amongst  other  things  contains  this  declaration — 
'^  And  I  hereby  charge  and  make  liable  my  said  estate,'' 
(that  is  to  say),  his  mortgaged  estate,  '^  for  the  re-payment 
of  the  said  sums  of  £200  to  each  of  my  said  daughters  as 
aforesaid,"  meaning  those  sums  which  he  had  authorized 
and  empowered  his  wife  to  raise  for  each  of  his  daughters, 
on  their  respectively  attaining  the  age  of  twenty-one,  and 
then  he  goes  on;  **  and  also  for  the  payment  of  any  sum  or 
sums  of  money  on  the  security  of  my  said  estate,  at  my 
death."     That  is  part,  in  every  sense  of  the  word  '^  sen- 
tence," of  the  same  sentence,  which  contains  the  provi- 
sion for  the  iS200,  which  was  charged  upon  this  estate 
only.      The  words  understood  in  the  latter  part  of  the 
sentence  after  the  words  *'  and  also  "  are  *'  I  hereby  charge 
and  make  liable  my  said  estate."    Now,  in  favour  of  the 
creditor  he  could  not  charge  this  estate,  or  make  it  more 
liable  than  before.    But  I  think  it  not  a  mere  recognition 
of  liability;  it  is  more  than  that;  it  is  an  active  charge. 
I  think  that  the  testator  intended  this  estate  to  bear  the 
debt  in  priority  to  the  other  estates.     But  there  are  so 
^ny  cases  on  the  subject  that  I  will  keep  this  will  for 
^  few  days,  and,  if  I  should  change  my  opinion,  I  will 
deliver  my  reasons  in  writing ;  if  I  should  not,  it  must  be 
^ken  that  my  opinion  remains  that  the  mortgaged  estate 

• 

^  primarily  charged. 
The  case  was  not  mentioned  again. 

(a)  9  Ves.  447. 


V, 
CoCKKRAlf. 
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Auffuai  Wi.  BoRDiNAVE  V.  Wadeson. 

The  Coort  re-     J[  HE  bill  was  filed  by  the  indorser  of  a  promissory  note, 

fiued  to  enter-  "^  r  j  f 

tain  a  special  to  restrain  an  action  broaght  on  tbe  note,  and  to  have  the 
soiTe  Uie  com.  ^^^^  delivered  np.  The  action  had  been  brought  in  the 
moniiqanction.  beginning  of  June,  notice  of  trial  was  for  the  23rd  July, 

the  bill  was  filed  on  the  23rd  July,  and  the  common  iQ- 
junction,  for  want  of  answer,  had  been  obtained  on  the  Ist 
August.    The  answer  having  been  since  filed, 

Mr.  Hallett,  now  moved,  specially,  to  dissolve  the  injunc- 
tion; citing  Sharpley  v.  Perring  {a).  He  also  referred  to 
Drewry  on  Iryunctions  {b). 

The  Vice-Chancellor  referred  to  Montague  ▼.  EXtt  [c\ 
and,  after  observing  that  Sharpley  v.  Perring  was  tx 
relatione,  called  upon  the  counsel  on  the  other  nde  to 
address  himself  only  to  the  question  of  costs. 

Mr.  R,  W.  B.  Forster,  contrh,  observed,  that,  as  the  ap- 
proaching Vacation  would  be  no  obstacle  to  the  dissolu- 
tion of  the  injunction.  Lane  v.  Barton  {d),  the  motion 
ought  not  to  have  been  made.  He  also  cited  T%orpe  r. 
Hughes  (e). 

The  Vice- Chancellor. — ^As  this  is  a  bill  substantiallj 
for  discovery,  and  as  there  is  that  ex  relatione  report  in 
Simons,  I  will  reserve  the  costs;  but  the  motion  must  be 
refused.  Mr.  Ballett,  however,  is  at  liberty  to  take  an 
order  nisi  to  dissolve  the  dommon  injunction. 


(a)  8  Sim.  600.  (d)  Phillips,  363. 

(*)  P.  411.  (e)  3  Myl.  &  Cr.  742. 

(c)  4  Russ.  128. 
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In  Trinity  y«oiiti(m,  1844,  F.  J.  HoU,  Eaq.)  Vice-Chan- 
6dLl0r  of  the  Duchjr  of  Lanoasteri  died^  and  was  suoeeeded 
in  his  office  by  Ifcraoe  TwUe,  Esq.^  one  of  her  Majesty's 
counsel. 

In  the  same  Vacation^  John  Ho^san,  Esq.^  of  Lincoln's- 
I^n,  Ckarlet  Hmard  WhUekurH,  Esq.,  o(  the  Middle  Tern- 
ple»  Wittiam  John  Alexander ^  Esq.^  of  lincoln's-Inn^  Robert 
Chearles  BUdytttd,  Esq.,  of  Lincoln's-Ina,  and  James  Parker, 
Esq.,  of  Liftcoln's-Ino^  were  appointed  h^  Majesty's  coun- 
sel; and  Edward  Bellatis,  Esq.,  of  the  Inner  Temple,  Jatna 
Alexander  Kinglake,  Esq.,  of  Lincoln's- Inn,  and  Charles 
Chadwiche  Janee^  Esq.,  of  the  Middle  Temple,  were  called 
to  the  degree  of  the  Coif,  and  gave  rings  with  the  motto 


Early  in  Michaelmas  Term,  1844^  the  Bight  Hon.  Thomas 
Erskme,  one  of  the  justices  of  the  Court  of  Common  Pleas, 
resigned  his  office,  and  was  succeeded  by  William  Erie,  Esq., 
of  the  Middle  Temple^  who  had  previously  been  called  to 
the  degree  of  the  Coif  (giving  rings  with  the  motto,  "  Tenax 
JusHtiis),  and  who^  *shortly  after  his  appointment,  received 
the  hoBOur  of  knighthood. 
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Nov.  4M.  TiLY  V.  Smith. 

Upon  the  oon-    J QSEPH  DUNN,  being  seised  and  possessed  of  real  and 

•tmcCioii  of  a  o  & 

wm--J7«i<f,  personal  estate,  made  his  will  dated  the  25th  August,  1811, 

iDtentkm  of  the  which  was  partly  in  these  terms: — ''I  give  unto  JTamei 

ISSt^f  ^^c  Saunders  of  Frenchay,  in  the  county  of  Gloucester,  and 

and  anj  of  his  John  Dunn,  of  Upper  Eason,  in  the  said  county,  in  trust 

diildren  living      _ 

at  his  death  for  the  purposes  herein  mentioned,  (that  is  to  say),  that, 
SaT^m  '  when  it  shall  please  Divine  Providence  to  remove  me  firom 
ihoa]d,  at  some  works  of  rewards,  they  shall  take  to  and  possess  themselves 

time  or  other,  '         ^  sr  ^ 

be  an  ahsointe  of  all  my  premises  of  Lower  Eason  and  elsewhere,  with  all 

version  of  his  monies,  houseliold  furniture,  and  stock  I  may  be  possessed 

Sdr^iKmc/?'  of  at  my  decease,  for  the  purposes  hereinafter  mtationed, 

HM,  also,  (that  is  to  say),  that,  as  soon  as  convenient  after  my  de- 

the  wife  and         \  J  J*  *  J 

one  of  the  ccase,  they  shall  pay  all  my  just  debts  and  expenses.    2. 

ingrarnved^'  It  is  my  will,  my  said  trusts  shall  permit  and  suffer  my 

Sat*S**db '  h  ^^^®  ^  ^loXA.  one  of  my  houses,  with  the  garden,  for  her 

terdidnot  usc  to  bring  up  our  children,  viz.  Elizabeth  and  Marv, 

take,  by  devise 

or  descent  and  at  their  arriving  to  the  age  of  twenty-one  years,  then  it 
rwOcsutcde^  is  my  will,  all  my  estates  real  and  personal  to  be  sold 
h^'*^*t.u*^  ^^  ^^^  converted  into  money,  and  the  proceeds  to  be  equally 

divided  between  my  said  wife  and  as  many  children  as 
she  may  have  at  my  decease.  8.  It  is  my  will  that  the 
public-house  be  let  as  soon  after  my  decease  as  possible, 
and  all  rents  arising  from  my  estates,  to  be  paid  to  my 
wife,  for  the  bringing  up  and  support  of  my  wife  and 
children,  and  her  receipts  shall  be  a  sufficient  discharge 
to  my  said  trusts.  And,  lastly,  I  revoke  all  wills  hereinbefore 
made,  and  declare  this  my  last  will  and  testament.'' 

The  testator  at  his  decease  had  no  other  children  than 
those  named  in  his  will  (a) 

(a)  It  was  not  alleged  in  the      children  by  any  former  husband,  at 
will,  that  the  testator's  wife  had  no      the  time  of  the  testator's  decease. 
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The  testator's  daughter  Elizabeth  died  in  his  lifetime^         1844. 
under  the  age  of  twenty-one  and  unmarried. 

The  testator  died  in  October,  1811,  leaving  his  widow 
and  his  daughter  Mary  surviving  him,  his  daughter  being 
Ms  heiress-at-law.  The  widow  obtained  letters  of  admini- 
itration,  with  the  will  annexed,  of  the  testator's  personal 
estate,  and  entered  into  possession  and  receipt  of  the  rents 
and  profits  of  his  real  estate. 

The  widow  afterwards  married  Thomas  Smith. 

In  September,  1824,  which  was  after  the  widow's  second 
marriage,  the  testator's  daughter  Mary  Dunn  died  under 
the  age  of  twenty-one,  intestate,  and  unmarried,  whereupon 
letters  of  administration  of  her  personal  estate  were  granted 
to  her  mother  Mary  Smith. 

Maiy  Smith  died  in  November,  1842;  whereupon  her 
husband  Thomas  Smith  obtained  letters  of  administration 
of  her  personal  estate,  and  letters  of  administration  de  bonis 
SOS  of  the  personal  estate  of  Mary  Dunn. 

The  bill  was  filed  by  William  Tily  and  Elizabeth  his 
wife,  the  latter  claiming  as  the  sister  and  heiress-at-law  of 
the  testator,  against  Thomas  Smith,  and  James  Saunders, 
who  was  the  heir-at-law  of  the  surviving  trustee  under  the 
win.  After  alleging  that  the  testator's  debts  had  been 
long  since  paid,  and  that  no  part  of  the  real  estate  devised 
by  the  will  of  the  testator  had  been  sold  or  disposed  of, 
And  that  the  defendant  Smith  had  since  his  wife's  death 
been  in  possession  and  receipt  of  the  rents  and  profits,  the 
bin  charged,  that  the  time  at  which  the  testator  by  his  will 
bad  directed  the  sale  and  conversion  of  his  real  and 
personal  estate  to  take  place,  had  not  arrived,  and  that,  in 
^  events  which  had  happened,  such  time  could  not  ever 
^ve,  and  that  the  real  estate  was  not,  according  to  the 
^  construction  of  the  will,  absolutely  converted  into 
iQOQey,  and  that  in  the  events  which  had  happened,  the 
^^e  was  undisposed  of,  and  upon  the  death  of  the  testator 

Vol.  I.  o  o  c.  c.  c. 
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1844.         resulted  to  his  daughter  Mary  Dunn,  as  his  heiress-at-kw, 
and  upon  her  death  became  vested  in  the  plaintiff. 

The  bill  prayed  declarations  in  accordance  with  these 
charges^  and  for  a  conveyance  and  delivery  np  of  posBes- 
sion  of  the  real  estates  devised  by  the  will,  together  ynSk 
the  title-deeds  relating  thereto,  to  the  plaintiffs;  and  for 
a  receiver. 

To  this  bill  the  defendant  Smith  demurred  for  wauft  of 
equity. 

Mr.  Schomberg  for  the  demurrer. — ^The  defendant  ii 
clearly  entitled  to  one  moiety  of  the  property.  It  it 
submitted,  however,  that  he  is  entitled  to  the  whole.  The 
infant  Mary  Dunn  took  a  vested  interest  in  the  proceeds 
of  the  estate,  although  she  died  under  twenty-one.  At 
the  testator's  death,  there  was  in  contemplation  of  efu^ 
an  absolute  conversion  of  the  property,  unless  it  should  be 
held,  that  by  reason  of  one  only  of  the  infiints  surfiving 
the  testator,  and  consequently  there  being  an  impossibility 
that  both  should  attain  twenty-one,  the  olgect  of  the 
testator  failed  altogether.  The  Court,  however,  will  not 
put  that  construction  on  the  words  ''at  their  arriving  at 
the  age  of  twenty-one  years.'^  [The  Fiee-OkuMxttr 
referred  to  the  observations  of  Sir  W.  Grant,  in  Mwrrt^  ▼. 
Jones  (a).]  Then  assuming  that  the  surviving  daughter 
was  an  object  of  the  testator's  bounty,  ^he  took  a  vested 
interest  in  the  proceeds.  The  direction  for  a  sale  fiiei 
the  time  of  enjoyment  only,  and  not  the  time  of  vestiig: 
Boraston's  case  (4),  Mmfield  v.  Dugard  (c),  Bnm^iM  t. 
Crowder  (d).  Warier  v.  Hutchinson  (e).  Upon  the  dettk 
of  the  daughter,  therefore,  her  moiety  went  to  her  mother 


(a)  2  Ves.  &  B.  313;  see  p.  322.        {d)  1  N.  R.  313. 
(6)  3  Rep.  19.  {€)  1  Barn.  &  Cr.  721. 

(c)  1  Eq   Ca.  Abr.  195. 
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admimttratriz.  But  even  supposing  there  was  an  intes-  1844. 
7,  as  to  that  moiety,  and  that  it  resulted  to  the  dangh- 
r,  as  the  testator's  heir-at-lawj  jetj  as  conversion  would 
Q  be  necessary,  there  would  be  a  partial  failure  only  of 
B  testator's  purpose,  and  the  share  would  accordingly 
rait  to  the  heir  as  personalty,  and  would  upon  her  death 
ifolve  to  her  mother  as  administratrix:  Wright  v.  Wright 
I,  Smith  V.  Claxton  (A).  [The  Vice-Chancettor  inquired 
lether  the  daughter  took  any  and  what  interest  in  the 
nts  and  profits  of  the  estate  previous  to  a  sale;  referring 
Gibson  v.  Lord  Montfort  (c),  and  the  observations  of 
ord  Ekbm,  in  Oenery  v.  Fitzgerald  (d).'] 

Mr.  Wigram  and  Mr.  Rasch,  for  the  bill. — The  effect  of 
le  will  was  to  give  an  estate  to  the  wife  for  her  life,  or 
n  some  child  of  the  testator  and  his  wife  should  attain 
teoty-one,  and  then  there  is  a  contingent  gift  to  the 
ife  and  children  equally.  Whether  the  intermediate  rents 
IS  vested  or  contingent,  the  direction  for  conversion  is 
mtingent.  It  is  clear,  however,  from  the  clause  marked 
lufse,  that  the  testator  intended  that  his  wife  should  take 
he  whole  of  the  rents,  during  her  life.  Except  the  rents 
f  tiie  estate,  there  is  nothing  given  to  the  wife  or  children, 
nre  in  the  direction  to  divide.  What  is  to  be  divided? 
%e  proceeds  of  the  sale.  In  what  event?  ''At  their 
niTing  to  the  age  of  twenty-one  years.''  These  are  words 
if  contingency,  and  admitting,  that,  in  connexion  with  the 
xmtext,  they  may  be  applied  to  one  child  only,  yet  they 
ttmot  be  so  construed  as  to  enable  the  Court  to  hold^  that  a 
'csted  estate  was  given :  Shuldham  v.  Smith  (e).  If  the 
^itator  intended  (as  seems  to  have  been  the  case)  that  the 
'cstmg  of  the  shares  should  be  contemporaneous  with  and 


(a)  16  Vei.  188.  (d)  Jac.  470. 

{b)  4  Madd.  484.  (e)  6  Dow.  22. 


(e)  1  Vez.  sen.  485. 
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1844.        dependant  on  the  sale,  the  children's  shares  did  not  Test 
"^j;j^]^      Elwin  V.  Eltain  (a),  PoUey  v.  Seymour  (6). 
^'  But,  supposing  this  view  of  the  case  to  be  inaccurate 

and  that  it  is  a  right  conclusion  that  vested  interests  wen 
taken  by  the  mother  and  daughter,  if  they  took  vestec 
interests,  it  must  be  upon  grounds  independently  of  tb 
direction  to  convert.  They  can  have  no  vested  interest  ix 
proceeds  depending  on  the  mere  accident  of  sale.  Tlieii 
interest  must  be  of  a  real  nature,  and  what  belongs  to  the 
daughter  must  in  such  case  devolve  to  her  heir.  It  cannot 
be  said,  that  the  daughter  was  to  take  the  property,  and 
yet  that  the  gift  was  not  contingent.  If  the  gift  was  not 
contingent,  she  must  of  necessity  have  taken  it  as  land. 

It  is  assuming  the  whole  question  to  say  that  conversion 
is  necessary,  in  order  to  give  the  widow  her  moiety.  And 
if  conversion  is  not  necessary,  the  property  for  the  purposei 
of  devolution  remains  in  statu  quo:  Walker  v.  Dewne  (e), 
Jeasopp  V.  fVcUson  (rf),  Cogan  v.  Stephens  (e),  Hereford  t. 
RavenhiU  (/),  Bunnett  v.  Forster  {g). 

Mr.  Schomberff,  in  reply. 

The  Vice-Chancellor — The  question  in  this  case  ii 
upon  the  construction  of  the  will  of  Joseph  Dunn,  who^ 
when  he  made  it,  had  a  wife  and  two  children,  named 
Elizabeth  and  Mary.  He  does  not  appear  to  have  had  tlien 
or  afterwards  any  other  issue.  One  of  the  daughters  diej 
in  his  lifetime  a  minor,  without  having  been  married.  Tht 
other  daughter  survived  him,  but  also  died  a  minor  withoot 
having  married.  She  was  survived  by  her  mother,  the 
testator's  widow,  who  also  is  now  dead.  The  testator's  tor- 
viving  daughter  was  his  sole  heiress-at-law.     Her  heiietf 

(a)  8  Ves.  547.  (e)  1  Beav.  482,  n. 

(6)  2  Y.  &  C.  708.  (/)  5  Beay.  51. 

(c)  2  Ves.  jun.  170.  (g)  8  Jur.  415. 

(d)  1  M.  &  K.  6G5. 


CASES   IN   CHANCERY.  439 

is  the  plaintiff  Mrs.  Tily^  in  whose  right  the  bill  is  filed,         1844. 
and  who  is  also  now  the  testator's  heiress-at-law. 

It  is  in  this  state  of  things  that  the  will  is  to  be  constmed; 

the  qaestion  being  whether  Mrs  lily,  as  the  heiress  of  the 

testator  or  of  his  surviving  daughter,  has  by  descent  any 

interest,  legal  or  equitable,  in  the  real  estate  devised  by  it. 

The  will  is  in  these  words: — [His  Honor  here  read  the  will.] 

This  instrument,  untechnically  and  illiterately  wordedi 

nor  very  clearly  expressed,  may  be  well  supposed  to  have 

been  made  by  the  testator,  who  ia  described  in  it  as  a 

nctoaller,  without  professional  assistance.     But  I  think 

that  it  exhibits,  with  sufficient  certainty,  an  intention  to 

giye  his  whole  property  in  some  manner  for  the  absolute 

benefit  of  his  wife  and  such  child  or  children  as  he  should 

bsve  living  at  his  death.    I  think  that  effect  may  and 

ooght  to  be  given  to  that  intention,  and  that  his  wife 

and  surviving  daughter  must  therefore  be  considered  to 

We  taken  between  them,  in  some  manner,  the  entire 

beneficial  interest  in  his  real  and  personal  estate  upon  his 

decease.   This,  however,  they  would  of  course  have  done,  in 

some  manner,  if  he  had  died  intestate;  the  particular  and 

specific  question  for  decision  being,  whether  the  real  estate 

was  so  devised,  as  to  prevent  the  daughter  from  taking  in 

it,  by  gift  or  descent,  any  interest,  or  any  interest  beyond 

the  period  of  her  life,  except  an  interest  transmissible  and 

to  be  treated  as  personal  estate — a  question  that  renders 

it  necessary  to  determine  the  meaning  and  effect  of  the 

direction  to  sell  and  convert  into  money. 

If  the  phrase  ''at  their  arriving  to  the  age  of  twenty-one 
7ears^  were  to  be  construed  literally,  it  would  not  reach 
the  case  of  one  only  of  several  children  attaining  that  age. 
^  testator  might  have  had  children  bom  after  his  will^ 
though  as  it  happened  he  had  not.  The  will  does  not 
Pelade  any  such  children.  The  words  are  "  to  be  equally 
^Wded  between  my  said  wife,  and  as  many  children  as  she 
^y  have  at  my  decease.''    Nor  does  it  require,  or  mention 
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1844.  ^      the  attainment  of  any  age^  as  a  qualification  or  condition 
for  taking  under  this  gift.     Had  the  testator  left  aeferal 
daughters  and  a  son,  and  they  had  all  died  minors  leaving 
issue,  could  it  have  been  maintained  that  the  son  ahould 
exclude  the  daughters  from  all  participation  in  the  oorpm 
of  the  real  property?    But  how,  under  this  will,  could  that 
participation  have  been  claimed,  imless  under  the  operation 
of  the  direction  to  sell  and  divide  the  proceeds?    It  appears 
to  me,  that  it  is  consistent  with  authority  and  principle, 
consistent  with  sound  rules  of  interpretation,  to  hold,  that 
if  the  testator,  in  using  the  words ''  at  their  arriving  to  the 
age  of  twenty-one  years,''  meant  more  or  less  than  what 
might  have  been  correctly  expressed  by  the  two  words 
"  subject  thereto,"  he  meant  by  them  to  say,  ''when  there 
shall  not  be  a  child  alive  under  twenty-one;''  the  danse 
that  he  has  numbered  three  being  to  be  read,  in  my  opinioD, 
substantially,  as  if  it  had  preceded  or  formed  part  of  the 
commencement  of  the  clause  numbered  two. 

I  referred,  during  the  argument,  to  the  language  of  Sir 
WUliam  Grants  in  Murray  v.  Jones,  and  to  the  numerooi 
class  of  cases  to  which  that  case  belongs,  and  which  I  think 
not  irrelevant.  The  defendant's  counsel  seemed  to  relj 
considerably  on  another  class  of  decisions,  as  to  the  rde- 
vancy  of  which,  however,  I  do  not  give  any  opinion,  beyond 
saying  that  if  they  have  any  bearing  on  the  present  wiDi 
that  bearing  is  not,  I  think,  favourable  to  the  plaintiffs. 

This  testator,  in  my  opinion,  shews  himself  to  haveintend^ 
ed,  that,  in  the  event  which  happened  of  his  wifis,  and  abo 
one  or  both  of  his  daughters,  surviving  him,  there  shoold  be 
positively  and  absolutely  at  some  time,  and  not  condition- 
ally or  contingently,  a  sale  of  the  real  estate.  That  time,! 
think,  arrived  at  or  before  the  widow's  death,  and,  if  the 
surviving  daughter  had  any  interest  in  the  rents  that  accroed 
between  her  own  decease  and  the  decease  of  her  moiher, 
it  was  not,  in  my  opinion,  an  interest  capable  (rf  devolution 
from  the  daughter  through  her  intestacy  upon  her  heir. 


J 
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I  mutt  hold,  therefore^  that  she  did  not  take  by  devise        1844. 
or  deaoent  from  the  testator  legally,  or  equitably,  any      ^"tily^ 
leal  estate  descendible,  or  capable,  upon  her  djdng  intes-  ^^ 

tate,  of  devolving  from  her  to  her  heirs;  and  that  conse- 
quently her  heiress-at^law  can,  in  that  character,  have 
no  daim.  It  follows  that  I  must  allow  the  demurrer,  but 
it  is  not  a  case  for  costs.  Assuming,  indeed,  the  material 
fiicta  upon  the  supposition  of  which  the  case  has  been 
argued  to  be  true,  I  should,  if  I  could,  direct  the  costs  of 
each  parly  to  be  paid  out  of  the  estate. 


Chubchill  v.  Marks.  -^ov-  9'*  ♦ 

TlSth. 
HE  will  of  James  Churchill,  dated  the  Ist  January,  Testator  gave 

the  dividends  of 

1880,  was  partly  as  follows : — "  I  give  and  bequeath  to  my  ^^5000  stock 
brother  George  Churchill,  for  his  natural  Ufe,  the  interest  ^diV Al^ihoaid 
or  dividends  from  £5000  new  SI.  lOs.  per  cent,  govern-  ^fj^}^^^}?^i* 

^  °  wife  for  life,  she 

ment  stock,  which  now  pays  a  dividend  at  the  Bank  of  to  laj  it  oat  for 
England  of  £175 ;  this  said  dividend,  or  any  other  dividend  chUdm  ;^bat 
that  Grovernment  may  pay,  shall  be  paid  to  him  half  yearly,  ^^^^,iie 
if  convenient,  for  and  during  his  natural  lifetime.    He  should  have 

...  •   •         J    nothing  more 

shall  never  sell  or  part  with  this  said  interest  or  dividend  to  do  with  the 
in  any  way  whatsoever  during  his  lifetime,  until  it  is  be-  ^^l^n^ioald 

have  full  power 
over  H,  and  lay  it  out  aa  they  should  think  best  for  such  of  the  diildren  as  should  remain  under 
ift ;  "  and  when  the  yovngest  child  becomes  of  the  sge  of  twenty-one  years,  then  this  said  j^5000 
stock  akaU  be  sold  and  the  money  shall  be  then  equaUy  divided  between  such  of  the  said  children 
Ikat  dydl  be  then  living,  equally  share  and  share  alike.  No  one  of  the  said  children  shall  be  al- 
lowed or  shaU  ever  seU  or  part  with  his  or  her  share  or  interest  in  this  said  money  until  it  shaU 
be  fivided.  If  on  proof  of  any  one  or  more  of  them  having  done  so,  then  his  or  her  share  will 
finna  that  tine  become  the  property  of  the  other  children.  This  said  stock  to  stand  in  the 
names  of  my  executors."  The  testator  died  in  1831.  A.  died  in  1836.  A.'s  wife  died  in 
184S»  without  having  married  again.  The  youngest  child  of  A.  came  of  age  in  1844.  In  1841 , 
J.,  idio  was  one  qH  the  children  of  A.,  and  who  was  afterwards  living  when  the  youngest  came 
of  age,  having  been  arrested  Ibr  debt,  presented  his  petition  and  obtained  his  discharge  under 
the  Stat.  1  &  2  VicU  c.  110,  for  the  relief  of  insolvent  debtors  i—Held,  that  this  was  a  *' parting 
with"  J.'s  contingent  reversionary  interest  in  the  capital  stock  within  the  meaning  of  Uie  ez- 
piissimi  oontupned  in  the  will,  and  further,  that  the  restraint  against  alienation  contained  in  the 
will  was  valid ;  consequently  that  the  interest  so  parted  with  d^olved  to  the  other  children  of 
A.y  who  were  living  when  the  youngest  attained  twenty-one. 

Qnuere^  whether  a  gift  to  A.  hi  fee,  with  a  proviso  that  if  A.  alien  in  B.'s  lifetime,  the  esUte 
shall  shift  to  B.,  Is  valid? 


442  CASES   IN   CHANC£BT. 

1844.        come  due;  and  if  he,  the  said  G^rge  Churchill,  should 
Churchill     ^^  ^^  become  a  bankrupt,  then  this  said  dividend  shall  be 
**  paid  to  his  said  wife,  if  she  shall  be  then  living,  for  her 

life ;  she  to  lay  it  out  for  the  good  of  his  children :  but  if 
she  should  be  the  longest  liver,  and  get  married  again,  then 
she  shall  have  nothing  more  to  do  with  the  money ;  the 
executors  or  executor  shall  then  have  full  control  over  the 
money,  and  shall  lay  it  out  as  they  shall  think  best  fbr 
such  of  the  children  as  remain  under  age ;  and  when  the 
youngest  child  becomes  of  the  age  of  twenty-one  years»  then 
this  said  £5000  stock  shall  be  sold,  and  the  money  shall 
be  then  equally  divided  between  such  of  the  said  George 
Churchill's  children  that  shall  be  then  living,  equally  share 
and  share  alike.    No  one  of  the  said  children  shall  be  al- 
lowed, or  shall  ever  sell  or  part  with,  his  or  her  share  or 
interest  in  this  said  money  until  it  shall  be  divided.    If 
on  proof  of  any  one  or  more  of  them  having  done  so,  then 
his  or  her  share  will  from  that  time  become  the  property 
of  the  other  children ;  and  when  said  stock  shall  become 
sold,  his  or  her  share  shall  be  divided  between  those  other 
children  who  shall  not  have  sold :  this  said  stock  to  stand 
in  the  names  of  my  executors ;  and  if  (Government  shonld 
reduce  this  said  interest,  then  it  must  stand  in  the  reduced 
stock." 

The  testator  died  in  1831. 

George  Churchill  died  in  1836,  leaving  a  widow,  who  died 
in  1843,  and  six  children,  of  whom  four  only  were  hmf 
in  January,  1844,  when  the  youngest  attained  the  age  of 
twenty-one ;  namely,  George,  James,  William,  and  Maiiai 
Of  these,  George,  William,  and  Maria,  received  from  the 
plaintiffs,  who  were  the  representatives  of  the  surviving 
executor  and  trustee  of  the  testator's  will,  their  respect- 
ive fourth  parts  of  the  £5000  stock.  The  plaintiffs,  how- 
ever, under  the  following  circumstances,  declined  to  dis- 
pose of  the  share  of  James  without  the  sanction  of  tbe 
Court. 
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It    appeared  that,  on    the    27th  July,   1840,  JTames        1844. 
Churchill  was  arrested  for  debt  at  Stoke  Newington,  at    chubchill 
the  suit  of  the  defendant  Robert  Marks ;  that,  on  the  81st  ^^ 

of  the  same  month,  he  was  removed  by  habeas  corpus  and 
committed  to  the  Queen's  Bench  Prison,  and  was  there 
detained  at  the  suit  of  Marks  and  another  creditor;  and 
that,  on  the  7th  August,  1840,  he  being  in  actual  custody 
within  the  walls  of  the  prison,  presented  his  petition  to 
the  Insolvent  Debtors  Court,  under  the  stat.  I  &  2  Vict. 
c  110,  stating  (amongst  other  things)  that  the  petitioner 
was  willing  that  all  his  real  and  personal  estate  and  effects 
should  be  vested  in  the  provisional  assignee,  according  to 
the  provisions  of  the  act,  and  praying  that  he  might  be 
discharged. 

On  the  8th  August,  1840,  the  Insolvent  Debtors  Court 
made  the  usual  order  for  vesting  the  real  and  personal 
estate  of  the  insolvent  in  the  provisional  assignee  of  that 
Court  (a). 

On  the  8rd  September,  1840,  the  insolvent,  in  pursu- 
ance of  the  act,  signed  a  schedule  containing,  amongst 
other  particulars,  an  account  of  his  estate  and  effects  in 
possession,  reversion,  remainder,  or  expectancy,  and  in 
that  schedule  he  stated,  that,  under  the  will  of  James 
Churchill  his  unde,  he  should  be  entitled,  as  he  believed, 
equally  with  his  brothers  and  sisters  to  one-sixth  part  or 
share  of  £6000  New  SL  10s.  per  Cents.,  then  standing  in 
the  name  of  William  Churchill,  of  Upper  Islington,  gentle- 
man, but  which  he,  under  the  wiU,  had  no  power  to  assign. 

This  schedule  was,  on  the  4th  September,  filed  in  the 
Insolvent  Debtors  Court.  On  the  27th  February,  1841, 
that  Court  adjudged  the  insolvent  to  be  entitled  to  the 
benefit  of  the  act,  and  ordered  him  to  be  discharged, 
and  he  was  discharged  accordingly.    And  on  the  29th 

(a)  See  stat.  1  &  2  Fict.  c.  1 10,  sect.  37. 
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1844.        March,  1841j  the  same  Court  appointed  the  defimdant 
J     ''^^^    Marks  assignee  of  the  estate  and  effects  of  the  insolyent. 
V.  The  object  of  the  bill  was,  to  obtain  the  opinion  of  the 

Court  as  to  whether  the  share  of  James  belonged  to  the 
defendant  Marks,  as  the  assignee  of  James  Churchill  under 
the  Insolvent  Act,  or  to  the  other  defendants^  who  were 
Lucy  Churchill,  the  widow  and  executrix  of  George  Churchill 
the  younger,  William  Churchill,  and  Andrew  S.  Flintoff, 
and  Maria  his  wife^  formerly  Maria  Churchill,  James 
Churchill  the  insolvent  being  out  of  the  jurisdiction. 

Mr.  Simansy  for  the  plainti£fs,  submitted  that  the  deoiiicHi 
in  the  present  case  must  follow  that  of  j9»'aiiifofiy.  AUom  (a). 
He,  however,  called  the  attention  of  the  Court  to  the  cir- 
cumstance, that  the  insolvency  of  James  Churchill  took 
place  in  the  lifetime  of  George  Churchill's  widow,  (tba 
widow  not  having  married  again),  and  before  the  youngest 
of  the  children  attained  twenty-one.  [The  Vice-Chaiuxlhr. 
— I  am  disposed  to  think  that  Brondon  v.  Atttm  is  not 
wrong.] 

Mr.  Koe  and  Mr.  7V^,  for  the  defendant,  the  assignee. 
— ^The  questions  are,  first,  whether  the  acts  of  the  insol- 
vent are  within  the  terms  of  the  condition  imposed  by  the 
will  against  alienation ;  and,  secondly,  whether  that  oon- 
dition  is  valid.    In  Brandon  v.  Aston  the  expression  wai 
''  attempt  to  mortgage,  encumber,  or  anticipate,''  which  ii 
more  extensive  than  anything  contained  in  this  will.    He 
words  here,  as  applied  to  the  children,  are  ''  sell  or  part 
with,"  which  words  have  reference  to  an  actual  sale  or  dis- 
position by  the  party  himself,  and  do  not  apply  to  aliena* 
tion  by  operation  of  law.    Presenting  a  petition  to  the  In- 
solvent Debtors  Court  is  clearly  not  a  sale,  nor  is  it  a/Mtrf- 

(fl)  2  Y.  &  C.  C.  C.  24. 
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ing  with  the  interest ;  for  if  the  insolTent  had  died  between         1844. 
the  time  of  presenting  the  petition  and  the  vesting  order,     CburchiIl 
ooold  it  hare  been  chiimed  by  the  assignee?    Bibbert  y.  v. 

Carter  (a). 

Secondly,  the  clause  in  restraint  of  alienation  is  void. 
In  the  cases  in  which  a  danse  of  that  sort  has  been  sup- 
ported, the  party  has  taken  an  interest  for  life  only.  But 
when  James  Churchill  took  the  benefit  of  the  Insolvent 
Act,  he  had  an  absolute  vested  interest,  although  liable 
to  be  devested  in  the  event  of  his  dying  before  the 
youngest  child  of  his  father  attained  twenty-one.  The 
gift  to  the  children  is  not  contained  merely  in  the  direc- 
tion to  pay.  There  is  an  absolute  gift  of  the  stock  to  trus- 
tees for  the  benefit  of  the  tenant  for  life,  and  those  in  re- 
mainder. The  interests,  therefore,  of  the  children  being 
absolutely  vested,  though  liable  to  be  devested,  a  restraint 
on  the  alienation  of  such  interests  would  be  repugnant  and 
void :  LUt.  sections  860,  861 ;  Co.  LUt.  206.  b.,  222.  b., 
228.  a. ;  Ra99  v.  Rosi  (6). 

Mr.  Amphleti,  for  the  defendant  Lucy  Churchill. 

Mr.  Wigram  and  Mr.  Chichester,  for  the  other  defendants. 

In  the  course  of  the  argument,  an  eminent  conveyancer, 
in  answer  to  a  question  put  to  him  by  the  Court,  stated 
his  opinion  to  be,  that  a  gift  to  A.  in  fee,  with  a  proviso 
that  if  A.  alien  in  B.'s  lifetime,  the  estate  shall  shift  to  B., 
is  valid. 

The  Vice-Chancellor. — My  present  impression  is,  that 
in  this  case  there  was  a  '^  parting  with  "  the  property  with- 
in the  meaning  of  that  expression  in  the  will.  The  next 
question  is,  whether  the  clause  in  the  wiU  restraining  alien- 

(a)  1  T.  R.  745.  (b)  IJ.  &  W.  164. 
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1844.        ation  is  effbctual.    Assuming  that  at  the  time  of  the  vest- 

Churchill    ^°S  order  the  mother  was  alive,  and  was  still  the  widow  of 

«•  Gborge  Churchill,  and  assuming  that  one  of  the  children 

Marks.  .  ,  , 

entitled  contingently  was  a  minor  at  that  time,  I  think 
that  the  interest  of  the  insolvent  in  the  capital  was,  at 
that  time,  both  contingent  and  reversionary.  If  there  is 
any  gift  of  the  capital  to  the  children,  it  is  only  in  these 
words,  ''and  when  the  youngest  child  becomes  of  the 
age  of  twenty-one  years,  then  the  said  JE5000  stock  shall 
be  sold,  and  the  money  shall  be  then  equally  divided  be- 
tween such  of  the  said  Gteorge  Churchill's  children  as 
shall  be  then  living,  equally  share  and  share  alike."  Hie 
gift,  therefore,  such  as  it  was,  was  contingent;  the  widow, 
at  the  time  of  the  vesting  order,  was  entitled  to  the  in- 
come; and,  if  the  insolvent  had  died  before  the  youngest 
child  attained  twenty-one,  there  would  have  been  nothing 
coming  to  his  estate.  As  at  present  advised,  therefore,  I 
am  inclined  to  consider  the  clause  against  alienation  valid. 
I  will  not,  however,  finally  dispose  of  these  questions  now; 
and  upon  the  latter  point,  I  wish  to  hear  farther  ail- 
ment. 

Nov.  18M.  The  Vice-Chancellor. — I  have  considered  this  case 
since  Saturday  week.  The  language  of  the  will  of  the 
testator  James  Churchill  is  more  brief  and  restricted  than 
that  which  I  had  to  construe  in  Brandon  v.  Aston.  But 
I  remain  of  opinion,  that  by  means  of  the  petition  pre- 
sented by  the  insolvent,  the  vesting  order  upon  it,  and  hii 
discharge  so  procured,  he  ''  parted  with ''  his  interest,  ii 

any,  under  the  wiU,  within  the  meaning  of  that  expression 

contained  in  it. 

It  has  been  stated  and  admitted,  that  these  proceedingaH 
took  place  after  the  deaths  of  the  testator  and  the  insol — 
vent's  father  George  Churchill,  while  the  insolvent's  m< 
ther  was  living  the  widow  of  his  father,  and  while  one 
the  living  children  of  the  insolvent's  father  mentioned  l. 


i 
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the  will  was  a  minor.     It  has  not  been  snggested  that  the         1844. 
▼idow  did  not  duly  perform  the  duty  imposed  upon  her  by     J     ^ 
the  words  ''  she  to  lay  it  out  for  the  good  of  his  children/'  «. 

words  which,  I  think,  certainly  cannot  be  considered  as  ex- 
tending beyond  the  income  during  her  life.  And,  except 
such  interest  as  the  insolvent  might  have  in  the  application 
of  that  income  during  her  life,  he  had  not,  under  the  cir- 
cumstances which  I  have  mentioned,  according  to  the  true 
construction  of  the  wiU,  acquired,  in  my  judgment,  any 
present  or  any  vested  interest  in  any  part  of  the  fund  in 
question  at  the  time  of  presenting  his  petition,  or  at  the 
time  of  the  vesting  order.  Perhaps,  however,  these  points 
(upon  which,  my  opinion  being  against  the  assignees,  the 
counsel  for  the  other  parties  need  not  argue  them)  do  not, 
80  decided,  conclude  the  question  in  dispute  against  the 
assignees,  either  as  to  participation  in  the  income  during 
the  widow's  life  (she  is,  I  understand,  dead),  or  in  the 
capital  after  her  death.  I  collect,  that  the  child,  or  one  of 
the  children,  under  age  at  the  time  of  the  vesting  order, 
afterwards  attained  majority,  and  that  there  is  not  any 
minor  child  now  living.  I  repeat,  that  I  do  not  consider 
Brandon  v.  Aston  to  have  been  wrongly  decided. 

His  Honor  then  called  upon  the  counsel  for  the  as- 
signees to  ai^e  the  question  as  to  the  validity  of  the 
clause  restraining  alienation. 

Mr.  Koe  and  Mr.  JHpp  then  argued  that  that  clause 
was  inconsistent  with  the  clause  containing  the  gift  to  the 
children,  and  was,  therefore,  repugnant  and  void.  Ad- 
mitting that  the  interest  of  the  insolvent  was  contingent 
only,  yet,  with  regard  to  the  doctrine  as  to  restraint  upon 
aUenation,  the  case  was  the  same,  whether  there  was  a 
contingent  absolute  interest,  or  a  vested  absolute  interest. 
Bradley  v.  Peixoto  (a),  Brandon  v.  Robinson  (A),  Green  v. 

(a)  3  Ves.  324.  (b)  18  Yea.  429. 
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1814.        Harvey  {a).      [The  Vtce^ClKmceUor. — Bradley^i  case  wts 
Churchill    ^^  absolute  interest  in  possession.    The  case  at  the  bar  is 
tr.  a  contingent  reversionary  interest.] 

MARKS* 

The  Vice-Chancellor. — ^Whaterer  might  have  been 
thought  of  this  point  a  centurjr  and  a  half  ago^  I  appre- 
hend that  decisions  uniformly  recognised  as  now  binding 
have  in  effect  established  that  a  clause,  worded  as  this 
clause  is  worded,  is  valid.  Thej  do  not,  perhaps,  decide  it 
in  terms,  but  they  do  in  spirit.  Construing,  fherefore,  this 
will  as  I  do,  I  must  hold  that  the  clause  of  forfeiture,  or 
shifting  clause,  is  good. 

Mr.  Koe  then  applied  to  the  Court  to  have  the  costs  of 
the  assignee  paid  out  of  the  testator's  estate,  suggesting 
that  he  would  be  able  to  get  no  costs  out  of  the  insolvCTf  s 
estate.    But 

The  Vice-chancellor,  after  referring  to  Brandon  v.  Ah 
ton,  said,  that  he  should  make  no  order  as  to  the  assignee's 

costs. 

It  being  admitted  that  the  presentation  of  the  petition,  the  yetting 
order,  and  the  discharge  under  the  Insolvent  Act,  took  place  during  tbe 
life  of  the  widow,  and  while  she  was  the  widow  of  the  testator's  hrother 
George  Churchill,  and  while  there  was  living  a  child  of  the  widow,  t 
minor,  which  minor  afterwards  attained  the  age  of  twenty-cne,  deefare 
that  the  share  of  the  insolvent  in  the  £5000  New  3A  lOt.  per  Cent  Bank 
Annuities,  went  over  to  the  other  children  of  the  said  Geoxge  Chtndiill 
who  were  living  when  the  youngest  attained  twenty-one. 

(a)  1  Hare,  428. 
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Lyon  t;.  Colyille.  Nov.  9th, 

JUth,^2Sih. 
OHN  WEDDERBURN  the  elder,  being  seised  in  fee  By  the  mar- 

of  Yarious  large  estates  and  plantations  in  Jamaica  here-  ment'of  w.*,  an 
after  referred  to,  and  being  a  partner  in  the  hoase  of  Wed-  ^^*^amaica 
derbam.  "Webster,  &  Co.,  West  India  merchants,  by  his  carn^cj  was 

•  settled  on  his 

will,  dated  6th  August,  1819,  directed,  that  all  his  just  debts  wife  for  life, 
and  funeral  and  testamentary  expenses  should  be  paid  and  ^end^^a^^ 
discharged,  in  such  manner  as  thereinafter  mentioned  and  ^  ^  "hi^? 
directed,  by  his  trustees  and  executors  thereinafter  named,  island,   w. 

afterwards 

and  after  giYing  to  his  sister  Katherine  Wedderbum  dur-  made  his  will, 
ing  her  life  an  annuity  of  £250,  to  be  in  satisfaction  of  ^uu^his 
any  annuity  to  which  she  might  be  entitled  under  the  will  estates  in  a 

J  ^  c  certain  manner 

of  his  late  brother  James  Wedderbum  (a),  gave  and  de-  with  the  pay. 

ment  of  his 

debts;  and 

theoy  after  reciting  the  settlement,  and  that  he  was  desirous  of  making  a  larger  provision  for  his 

-wife,  he  gave  her  a  rent-charge  of  ;^000  per  annum,  for  life,  which  he  charged  on  the  R.  estate, 

and  whi£  was  to  be  in  lieu  of  all  dower  and  thirds.   Upon  U&e  death  of  W.,  the  widow  released 

lier  title,  if  any,  to  dower,  and  elected  to  take  the  j^2000  annuihr,  and  payments  were  made 

to  her  on  aooonnt  of  it,  by  the  executors.    W.,  however,  being  at  his  death  largely  indebted  to 

the  firm  of  W.  &  Co.,  of  which  he  was  a  partner,  that  debt  was  paid  by  his  executors  by  means 

of  a  mortgage  of  the  R.  estate,  and  by  the  terms  of  the  mortgage-deed  the  mortgagee  was  to 

hold  the  estate,  subject  to  the  several  aunuities  given  by  the  will  of  W.,  but  frttd  and  dii- 

charged  qf  and  from  the  debts  and  legaeiee  charged  upon  the  premieee  by  the  will,  and  qf 

arndfrcm  all  other  charges  and  incumbrancee  tchattoever.    The  assets  of  W.  turned  out  to  be 

msafficient  for  payment  of  all  his  debts  : — Held,  that  a  portion  of  the  payments  made  by  the 

executors  to  the  widow  must  be  ascribed  to  the  annuity  of  jf  800  Jamaica  currency,  and  were  to 

that  extent  good,  but  that  the  residue  of  such  payments  were  not  good  against  the  creditors  of  W. 

Heidt  also,  there  being  certain  arrears  of  the  annuity  of  ;f  2000,  and  a  fund  in  court  arising 

from  the  produce  of  the  R.  estate,  that,  as  to  that  part  of  the  fund  which  was  not  applicable  to 

the  portion  of  the  annuity  representing  the  annuity  of  j^OO  currency,  the  creditors  of  W.  had 

priority  over  the  mortgagee,  as  well  as  over  the  executors  of  the  widow. 

The  owner  in  fbe  of  two  freehold  estates  largely  indebted  by  specialty  and  simple  contract 
devises  one  to  A.  B.,  in  fee,  charged  with  the  payment  of  one-fifth,  but  only  one-fifth,  of  aU  his 
debts,  and  devises  the  other  to  C.  D.  in  fee,  charged  with  the  payment  of  the  other  four-fifths, 
but  no  further  part  of  those  debts.  These  devises  are  not  within  the  proviso  of  the  statute  of 
Fraudulent  Devises. 
The  compensation  ftind  for  slaves  in  Jamaica  is  legal  assets  for  the  payment  of  creditors. 
Legacies  given  by  different  instruments,  held,  under  the  circumstances  of  the  case,  to  be 
cuntinttve. 


(a)  James  Wedderbum  the  elder,      queath  unto  each  of  my  dear  sisters 
by  his  will,  dated  the  6th  Octo-      Katherine  Wedderbum,  Thomasina 


ber,  1790,  after  giving  an  annuity  Wedderbum,  and  Robina  Wed- 
of  £250  to  his  mother,  bequeathed  derbum,  the  sum  of  £200  sterling 
as  follows : — "  Item,  I  give  and  be-      money  of  Great  Britain,  to  be  paid 
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vised  aU  his  plantation  and  estate  called  The  Prospect, 
in  the  parish  of  Hanover^  in  the  island  of  Jamaica,  with 
the  lands^  grounds,  buildings,  and  other  hereditaments 
thereto  belonging,  including  therein  all  lands  whatsoever 
belonging  to  him  and  then  used,  with  all  and  every  the 
appurtenances  belonging  thereto,  and  all  and  every  the 
negro  and  other  slaves  whatsoever,  and  which  should  be  in 
anywise  belonging  to  said  plantation  estate  and  lands  at 
the  time  of  his  death,  unto  and  to  the  use  of  his  eldest 
son  James  Wedderbum,  his  partner  Andrew  Colville,  of 
Leadenhall-street,  merchant;  James  Wedderbum,  his  Ma- 
jesty's Solicitor-General  for  Scotland;  and  his  partner 
Alexander  Seton,  of  LeadenhallHstreet  aforesaid,  merchant^ 
their  heirs  and  assigns,  upon  trust  that  they  his  said 
trustees  and  the  survivors  and  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor,  should,  in  the  first 
place,  out  of  the  rents  and  produce  of  the  said  planta- 
tion, estate,  slaves,  and  hereditaments  and  premises,  after 
pajring  and  discharging  all  contingent  charges  and  ex- 
penses whatsoever,  (some  of  which  were  mentioned),  pay 
to  his  second  son  John  Wedderbum,  until  ^he  should  have 
attained  the  age  of  twenty-five  years,  the  yearly  sum  of 


within  one  year  after  my  decease, 
and  also  to  each  of  them  during 
their  natural  lives  respectively,  an 
annuity  of  £55  sterling  of  Great 
Britain,  to  commence  in  one  year 
after  my  decease."  By  a  codicil, 
dated  the  1st  April,  1791,  the  tes- 
tator, after  willing  that  £100  should 
be  added  to  his  mother's  annuity, 
bequeathed  as  follows  :  — "  Item, 
My  will  is  that  £45  sterling  be 
added  to  each  of  my  three  sisters, 
Katherine,Thoma8ina,and  Robina, 
making  to  each  of  them  an  annuity 
of  £100  sterling  per  annum,  in- 
stead of  £55  as  mentioned  in  my 
said  will ;  the  same  to  be  and  con- 
tinue during  the  natural  life  of  each 


of  my  said  sisters."  By  an  ioftni- 
ment,  intitled  ''  Heads  of  a  Will," 
which  was  not  signed  by  the  testa- 
tor, but  which  was  admitted  to  pro- 
bate in  Janudca,  as  a  ■ub8eq[Qent 
codicil,  the  testator  after  giving  an 
annuity  of  £1000  per  annum  to  hb 
mother,  for  her  life,  to  commenoe 
upon  his  death,  bequeathed  as  fol* 
lows : — "  To  my  sisters  Kadierine, 
Thomasina,  and  Robina,  I  bequeath, 
one  hundred  guineas  each  formoam* 
ing,  and  to  each  of  them  doxin^ 
their  natural  lives  £120  sterling,  U> 
commence  at  same  period,  and  for 
payment  of  said  annuities  subject 
all  my  estate  real  and  personal" 
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£1000  by  equal  quarterly  payments;   and  in  the  next         1844. 
place  should^  out  of  the  rents,  issues,  and  profits,  and  pro- 
dace  of  the  said  plantation,  hereditaments,  estates,  slaves, 
and  premises,  firom  time  to  time  purchase  such  number  of 
negroes  or  other  slaves,  for  the  use  of  the  same  plantation, 
as  should  be  sufficient  to  keep  up  the  strength  of  slaves  on 
the  said  plantation  and  the  lands  thereof  equal  to  what  the 
same  should  be  at  his  decease,  whilst  his  said  trustees  or 
trustee  for  the  time  being  should  continue  to  be  in  the  re- 
ceipt of  the  rents,  issues,  and  produce  of  the  said  plantation, 
estate,  slaves,  and  premises  under  or  by  virtue  or  for  the 
purposes  of  that  his  will ;  and  after  applying  such  sum  and 
sums  of  money  for  the  several  purposes  aforesaid,  as  the 
same  might  become  necessary,  should  in  the  next  place 
retain  the  residue  of  such  rents  and  profits,  and  apply  the 
fame  tawardi  the  diacharge  of  his  just  debts,  until  one  juU 
and  equal  fifth  part  of  the  said  debts  should  have  been  there- 
ijipmd  and  satisfied,  which  he  charged  on  the  premises  in 
exoneration  of  his  personal  estate ;  and  when  the  trusts 
aforesaid  should  have  been  performed  and  satisfied,  then 
should  accumulate  the  residue  and  surplus  of  the  said 
rents,  issues,  profits,  and  produce  of  the  said  plantation, 
hereditaments,  estate,  slaves,  and  premises  during  the 
time  his  said  son  John  Wedderbum  should  be  living,  and 
under  the  age  of  twenty-five  years ;  and  subject  as  afore- 
^d,  it  was  his  will  that  they  his  said  trustees,  their  heirs 
and  assigns,  should  stand  and  be  seised  and  possessed  of, 
^d  interested  in  his  said  plantation  or  sugar-work  called 
Prospect,  with  the  land,  grounds,  buildings,  and  other 
hereditaments  thereto  belonging,  and  also  all  the  negro 
^<id  other  slaves  thereupon  or  thereto  belonging  as  afore- 
^d,  with  their  and  every  of  their  rights,  members,  and 
^Ppnrtenances,  upon  trust,  by  and  out  of  the  rents  and 
Profits  thereof,  or  by  any  other  lawful  ways  and  means 
whatsoever,  to  raise  and  levy  so  much  money  as  should  be 
^^^cessary  for  payment  of  one fiM  fifth  part  of  his  debts,  which 
VOL.  1.  H  u  c.  c.  c. 
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1844.        he  charged  on  the  said  premises  in  exoneration  of  his  per- 
sonal estate^  or  so  much  thereof  as  should  not  be  raised 
under  the  trusts  in  that  behalf  thereinbefore  declared^  and 
for  which  monies  the  receipt  of  the  trustees  were  to  be 
sufficient  discharges;   and  subject  to^  and  charged  and 
chargeable  with  such  one-fifth  part  of  his  said  debts,  in 
trust  for  his  said  son  John  Wedderbum  the  younger,  and 
the  heirs  of  his  body  lawfully  issuing,  with  remainders  o?er. 
The  testator  then  gave  certain  directions  concerning  the 
accumulations  of  rent  before  mentioned.     He  then  gave 
to  his  wife  Mary  Wisdom  Wedderbum  certain  specific 
chattels  and  the  sum  of  600  guineas,  to  be  paid  to  her  ish 
mediately  after  his  decease ;  and  after  reciting  an  indrat- 
ure  of  settlement,  bearing  date  2nd  July,  1788^  and  made 
between  himself  and  his  wife  of  the  first  part^  his  said  Iste 
brother  James  Wedderbum  the  elder  of  tiie  second  psit, 
and  John  Ghrayson,  Esq.,  of  the  third  part^  he  the  testa- 
tor had  secured  to  his  said  wife  during  her  lifis,  if  slie 
should  happen  to  survive  him,  a  jointure  annuity^  or  dear 
yearly  rent-charge  or  sum  of  jE800,  current  mon^  of 
Jamaica^  charged  upon  his  plantation  or  sugar«work  called 
Spring  Garden,  with  the  slaves,  stocks,  and  appurtenaooes 
thereunto  belonging,  in  the  parish  of  Westmoreland,  in  the 
county  of  Cornwall  and  Island  of  Jamaica  aforesaid,  whid 
annuity  was  in  lieu  of  a  like  annuity  secured  to  her  by  her 
marriage  settlement,  dated  the  26th  July,  1782^  and  alio 
in  bar  of  dower  and  thirds,  and  reciting,  that  he  the  tes- 
tator was  desirous  of  making  a  larger  provision  for  her,  he 
the  testator  gave,  devised,  and  bequeathed  unto  lus  said 
wife  and  her  assigns  during  her  life,  if  she  should  happen 
to  survive  him,  one  annuity^  yearly  rent-charge,  or  sum  of 
£2000  sterling,  payable  quarterly,  and  in  lieu  and  satii- 
faction  of  all  dower  and  thirds.    And  the  testator  dedandj 
that,  if  his  said  wife  should  not,  within  eight  calendar 
months  after  his  decease,  release  to  his  trustees  all  the 
dower  and  thirds,  and  elect  to  accept  the  said  annuitf  of 
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£2000^  together  with  the  other  legacies  given  to  hcr^  as  a        1844. 
full  compensation  for  the  annuity  of  £800  corrency,  and 
all  other  daims  by  virtue  of  any  settlement^  and  in  satis- 
faction of  dower,  then  the  said  annuity  should  cease  and 
be  absolutely  void.    And  the  testator  charged  th^  said 
annuity  of  £2000,  and  also  an  annuity  of  £50  to  Miss 
Dnumnond,  upon  his  plantation  called  The  Retreat,  in 
the  parish  of  Westmoreland,  in  Jamaica,  and  his  penn 
cslled  Paradise,  in  the  same  parish,  together  with  all  the 
lands,  buildings,  works,  slaves,  stock,  utensils,  and  effects 
thereto  respeotirely  belonging  or  appertaining,  therein- 
after given  and  devised  upon  the  trusts  thereinafter  de- 
diied,  and  with  powers  of  distress  and  entry  for  better 
leearing  such  annuities. 

The  testator  then,  after  giving  certain  annuities,  gave 
mtto  his  wife  all  his  stock  of  wine  and  other  liquors  which 
dioald  be  in  his  dwelling-house  in  Devonshire-street,  and 
in  his  dwelling-house  at  Chigwell-row,  in  the  county  of 
Essex,  at  the  time  of  his  decease.  And  he  also  gave  to 
her  his  house  in  ChigweU-row,  with  the  appurtenances,  for 
lier  life.  And  he  gave  to  her,  during  her  life,  the  use  and 
enjoyment  of  his  plate  and  other  specific  chattels  in  and 
about  his  dwelling-houses;  and  after  her  decease,  he  gave 
lier  estate  and  interest  in  the  said  messuage  or  dwelling- 
honae  in  Chigwell-row,  and  the  grounds  and  premises 
tliereto  belonging,  and  also  all  chattels  and  effects  the  use 
^  enjoyment  of  which  he  had  thereinbefore  given  to  his 
vdd  wife  during  her  life,  unto  his  said  son  James  Wedder- 
bum  the  younger,  his  heirs,  executors,  administrators,  and 
^ttigns,  for  his  and  their  own  use. 

The  testator  then  gave  and  devised  all  that  his  plantation 
^  ragar-work  called  Spring  GaMen  Plantation,  situate  in 
^parish  of  Westmoreland,  in  the  island  of  Jamaica,  toge- 
^  with  all  those  penns  belonging  to  the  same  plantation, 
or  held  and  occupied  therewith,  and  respectively  called 
^egrill  Penn  and  Mount  Edgecombe  Penn,  and  the  lands 
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1844.        thereof,  together  with  all  the  out-buildings  and  appurte- 
nances thereto  respectively  belongings  and  also  all  and 
singular  the  negro  and  other  staves  which  should  be  upon 
or  belonging  to  the  same  respectively,  with  their  and  eveiy 
of  their  rights,  members,  and  appurtenances,  unto  and  to 
the  use  of  the  said  Andrew  Colvile,  James  Wedderbom, 
Solicitor- General,  and  Alexander  Seton,  their  heirs  and 
assigns  for  ever,  upon  trust,  in  the  first  place,  out  of  the 
rents  and  profits  of  the  same  premises,  to  raise  so  nuiA 
money  as  might  be  requisite  to  make  up  the  deficienqf  of  Hi 
residuary  real  and  personal  estate  for  payment  of  the  f&tt 
fifth  parts  of  his  just  debts,  and  the  whole  of  his  funeral 
and  testamentary  expenses  and  legacies,  and  of  the  annoitiei 
which  were  respectively  thereinafter  charged  upon,  and  made 
payable  out  of  the  same,  (for  which  monies  so  to  be  levied 
and  raised  the  receipt  or  receipts  of  his  said  trustees  or  tru- 
tee  were  to  be  sufficient  discharges) ;  and  subject  thereto^ia 
trust  for  his  eldest  son  James  Wedderbum,  for  his  lift^ 
and  after  his  decease,  in  trust  for  John  Kellerman  Wed- 
derburn,  son  of  the  said  James  Wedderbum,  and  hii  as- 
signs, for  life,  and  after  his  decease,  then  in  trust  for  hii 
first  and  other  sons,  &c.,  in  tail,  with  remainders  over. 
And  as  to  all  and  singular  his  plantations  or  sugar- worb, 
penns,  lands,  tenements,  slaves,  and  hereditaments  in  tbe 
island  of  Jamaica,  not  thereinbefore  devised  or  disposed  of| 
and  all  the  live  and  dead  stock,  utensils,  implements,  and 
chattels,  which  at  the  time  of  his  decease  should  be  upon 
or  belonging  to,  or  used  with  said  plantations,  penns,  lands, 
and  estates  respectively,  and  all  the  residue  of  his  real  asd 
personal  estate  whatsoever  and  wheresoever,  he  gave,  de- 
vised, and  bequeathed  the  same  respectively  to  his  slid 
son  James  Wedderbum  the  younger,  if  he  should  snrriis 
him,  his  heirs,  executors,  administrators,  and  assigns,  sub- 
ject to  the  annuities  and  other  charges  to  which  the  sao^ 
estates,  or  some  parts  thereof,  were  liable ;  and  also  sab- 
ject  to,  and  charged  and  chargeable  with  the  payment  of 
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four  full  and  equal  fifth  parts  of  all  and  eyerjr  the  debts,  of        1844. 
what  nature  or  kind  soever,  which  should  or  might  be  due 
and  owing  firom  him  at  the  time  of  his  decease,  and  the  re- 
maining fifth  part  of  which  were  to  be  paid  out  of  his 
aforesaid  estate  called  Prospect,  and  the   hereditaments 
and  premises  settled  therewith,  as  thereinbefore  was  pro- 
vided, and  also  the  whole  of  his  funeral  and  testamentary 
expenses,  and  of  the  legacies  given  by  that  his  will,  or 
by  any  codicil  thereto.     And  the  testator  appointed  his 
wife,  Mary  Wisdom  Wedderbum,  during  her  widowhood, 
and  also  his  said  eldest  son  James  Wedderbum,  and  the 
nid  Andrew  Ck>lvile,  James  Wedderbum,  Solicitor-General 
of  Scotland,  and  Alexander  Seton,  executors  of  his  said 
wiU. 

The  testator  made  two  codicils  to  his  will,  by  one  of 
which  he  revoked  the  devise  of  his  house  at  Chigwell-row, 
and  directed  the  trustees  to  sell  it,  and  invest  the  proceeds 
in  the  purchase  of  another  residence  for  the  use  of  his 
wife  for  her  life ;  and  he  directed,  that  the  house  so  to  be 
purchased  should,  after  her  decease,  belong  to  his  eldest 
ion  absolutely. 

The  testator  died  in  December,  1820,  and  his  will  was 
proved  by  his  son  James  Wedderbum  the  younger,  An- 
drew Colvile,  and  Alexander  Seton.  The  widow,  some 
time  afterwards,  executed  a  release  of  her  claim  of  dower, 
iod  elected  to  take  the  annuity  of  £2000  given  to  her  by 
the  will. 

At  the  time  of  the  testator's  death  he  was  indebted  to 
the  oo-partnership  firm  of  Wedderbum,  Colvile,  &  Co.  in 
Ae  sum  of  j64£,650,  that  being  the  reduced  amount  of  a 
much  larger  debt  which  had  been  due  from  his  brother 
'ames  Wedderbum  the  elder  to  the  same  house,  in  which 
^  also  had  been  a  partner,  and  which  debt  was  adopted 
by  the  testator. 

Application  having  been  made  some  time  in  1830,  by 
''ames  Wedderbum  the  younger,  to  the  plaintiff  David 
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1844.        Lyoiij  for  the  loan  of  a  sum  of  ^£42^650,  for  the  purpose  of 
paying  off  the  above-mentioned  debt^  and  that  applicatioii 
having  been  consented  to^  it  was  agreed  between  these 
parties,  that  repayment  of  the  whole  of  the  money  ad- 
vanced should  be  secured  by  the  bond  and  warrant  of  at- 
torney of  James  Wedderbum  the  younger^  and  also  t 
mortgage  of  the  Retreat  and  Paradise  Penn  estates,  and  an 
estate  called  Moreland ;  and  it  was  further  agreed  between 
James  Wedderbum  the  younger  and  his  brother  John, 
that,  upon  Jameses  discharging  the  whole  debt  by  means  rf 
such  mortgage,  John  should  give  his  brother  a  mortgage 
for  one-fifth  of  the  amount  on  the  Prospect  estate^  pl]^ 
suant  to  the  direction  in  the  testator's  will,  by  whidi  ond- 
fifth  of  that  debt  was  charged  on  that  estate. 

These  arrangements  were  accordingly  carried  into  ellbct 
by  means  of  the  bond  and  warrant  of  attorney  of  James, 
as  before  mentioned,  disentailing  deeds  executed  by  Johiii 
of  the  Prospect  estate,  and  by  two  sets  of  deeds  of  lease 
and  release,  which  were  to  this  effect  :— 

By  indentures  of  lease  and  release,  dated  the  22nd  ani 
23rd  December,  1830,  and  made  between  James  Weddef- 
bum  the  younger  of  the  first  part,  the  plaintiff  of  the 
second  part,  and  certain  persons  therein  named  .of  the 
third  part,  reciting  the  agreement  between  James  Wedder- 
bum the  younger  and  the  plaintiff;  It  was  witnessed,  that, 
in  pursuance  of  such  agreement,  and  for  better  securing 
the  said  sum  of  £42,650,  &;c.,  the  said  James  Wedderbnm 
the  younger  granted,  released,  and  assigned  to  the  plain- 
tiff all  those  three  several  plantations  or  sugar-woifa 
called  the  Retreat,  Moreland,  and  Paradise  Penn,  witk 
the  appurtenances,  and  all  slaves,  &c.,  and  all  coppen^ 
stills,  &;c.,  to  hold  all  such  parts  of  said  premises  as  weie 
of  the  nature  of  freehold  or  real  estates  unto  and  to  the 
use  of  the  plaintiff,  his  heirs  and  assigns,  and  all  such  paiti 
as  were  chattel  or  personal  estate  unto  the  plaintiff,  his 
executors,  administrators,  and  assigns ;  but  subject,  nefe^ 
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theless,  as  to  the  landa  of  the  said  penii  called  Paradise^  to         1844. 
a  right  or  priyO^e  of  pasturage  thereon  given  by  the  will 
of  John  Wedderbum  the  elder  in  respect  of  the  planta- 
doQ  or  estate  called  The  Prospect,  and  tubject  also,  a$  to 
meh  of  the  said  premites  as  were  charged  therewith,  to  the 
neend  annmties  in  and  by  the  same  wUl  given  or  bequecdhed, 
w  suek  of  them  as  then  continued  payable,  and  to  the  pow- 
ers and  remedies  for  recovering  the  same  respectively  when 
in  airear,  bnt^e^  and  discharged  of  and  from  the  debts  and 
kgacies  by  the  same  will  charged  and  made  chargeable  upon 
tie  same  premises,  and  of  and  from  all  other  charges  and  in- 
csmbranees  whatsoever,  and  subject  also,  as  to  all  the  said 
bereditaments  and  premises,  to  a  proviso  or  condition  for 
redemption  thereof  on  payment  by  the  said  James  Wed- 
derbum the  younger,  his  heirs,  executors,  or  administra- 
tors, to  the  plaintiff,  his  executors,  administrators,  or  as- 
agns,  of  the  sum  of  £42,650,  with  interest  for  the  same  as 
therein  mentioned. 

By  indentures  of  lease  and  release,  bearing  even  date 
with  the  former,  and  made  between  John  Wedderbum 
tte  younger  of  the  first  part,  James  Wedderbum  the 
TOtinger,  Colvile,  and  Seton,  of  the  second  part,  James 
Wedderbum  the  younger  of  the  third  part,  John  Watson 
of  the  fourth  part,  and  other  persons  of  the  fifth  part,  re- 
nting the  agreement  between  John  and  James  as  before 
itated ;  It  was  witnessed,  that,  in  consideration  of  d68530, 
being  the  amount  of  one-fifbh  of  the  debt  due  to  Wedder- 
hom  k  Co.,  having  been  paid  off  by  James  Wedderbum 
the  younger,  and   for  the  other  considerations  therein 
mentioned,   the  said  several  persons  parties  thereto  of 
lie  second  part,  acting  at  the  request  and  by  the  di- 
eetkm  of  the  said  John  Wedderbum  the  younger,  and 
D  tike  nomination  of  the  said  James  Wedderbum  the 
miiger,  did  release  and  assign,  and  the  said  John  Wed- 
nrbom  the  younger  did  release,  assign,  ratify,  and  con- 
in,  unto  the  said  John  Watson,  his  heirs,  executors,  ad- 
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1844.  ministrators^  and  assigns^  all  tliat  plantation^  sngar-work, 
or  estate  called  the  Prospect  estate^  to  bold  to  the  said 
John  Watson^  his  heirs,  executors,  administrators,  and  as- 
signs; subject  neyertheless  to  a  proviso  for  redemption 
upon  payment  by  the  said  John  Wedderbum  the  younger, 
his  heirs,  executors,  or  administrators,  or  the  persons  par- 
ties thereto  of  the  second  part,  their  heirs,  executors,  or 
administrators,  or  any  of  them,  unto  the  said  John  Watson, 
his  executors,  administrators,  or  assigns,  of  the  sum  d 
£8530,  with  interest  as  therein  mentioned. 

By  a  deed  of  trust,  bearing  even  date  with  the  indentures 
of  release,  it  was  declared  that  Watson  should  stand  seised 
of  the  Prospect  estate,  upon  trust  for  the  plaintiff,  his  exe- 
cutors, administrators,  and  assigns,  for  better  securing  to 
him  and  them  the  payment  of  the  said  sum  of  ^£42,650  and 
interest  secured  by  the  bond  of  James  Wedderburn  the 
younger,  and  subject  thereto,  in  trust  for  the  said  James 
Wedderburn  the  younger,  his  heirs,  executors,  administn- 
tors,  and  assigns. 

By  an  indenture  of  assignment,  dated  the  16th  Msrch, 
1831,  to  which  the  partners  in  Wedderburn's  house  were 
parties  of  the  first  part,  reciting  the  payment  by  James 
Wedderburn  the  younger  to  that  house  of  iE42,650|  in 
discharge  of  the  debt  due  to  them  firom  the  testator's  estate, 
the  parties  of  the  first  part,  at  the  request  of  James  and 
John  Wedderburn  the  younger  and  the  plaintiff,  assigned 
the  said  debt  to  William  Lyon,  his  executors,  &c.,  in  trust 
to  secure  the  sum  of  £42,650  due  to  the  plaintiff,  and 
then  in  trust  for  James  and  John  Wedderbum  the  younger 
in  proportion  to  their  respective  shares. 

In  April,  1831,  James  Wedderburn  the  younger  died, 
having  by  his  will  charged  all  his  real  and  personal  estate 
with  the  payment  of  his  debts  and  legacies,  and  having 
given  powers  of  sale  to  his  trustees  over  all  his  real  estates, 
with  a  direction,  subject  to  these  provisions,  to  settle  tbe 
real  estates  upon  his  son  J.  K.  Wedderburn,  at  the  age  of 
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twenty-five^  for  life^  with  remainder  to  his  issue  in  strict        1844« 
settlement. 

The  bill  was  filed  against  the  executors  of  John  Wedder- 
bnm  the  elder^  and  the  same  persons  as  administrators  with 
the  will  annexed  of  James  Wedderborn  the  younger^  John 
Kellerman  Wedderborn^  John  Wedderburn  the  younger^ 
J.  W.  Wedderburn  the  eldest  son  and  first  tenant  in  tail 
m  esse  of  the  estates  devised  in  strict  settlement  under  the 
will  of  John  Wedderburn  the  elder^  Mary  Wisdom  Wed- 
derburn^ John  Watson^  and  William  Lyon.  After  stating 
the  foregoing  facts^  together  with  other  matters  not  material 
to  the  present  report^  the  bill  prayed  an  account  and  pay- 
ment of  the  plaintiff's  debt^  and,  if  necessary,  an  inquiry 
as  to  prior  incumbrances,  and  for  a  sale  of  the  mortgaged 
premises,  subject  to  such  incumbrances,  (if  any),  and  for 
payment  of  the  plaintiff's  debt  out  of  the  proceeds,  if  sufil- 
cient,  and,  if  insufficient,  out  of  the  other  securities  of  the 
plaintiff  in  the  bill  mentioned,  including  the  said  debt  of 
j642,650  and  mortgage  for  £8580,  as  held  by  the  defend- 
ants Lyon  and  Watson  in  trust  for  the  plaintiff;  and  for 
that  purpose,  that  the  usual  accounts  might  be  taken  of  the 
real  and  personal  estates  of  the  several  testators  in  the  bill 
named  and  of  their  debts,  and  that  the  rents  and  proceeds 
of  such  estates  might  be  followed  in  the  hands  of  the  exe- 
cutors and  devisees  of  the  testator,  &c.,  and  for  a  foreclosure 
of  the  mortgage  for  £8530,  and  for  receivers  of  the  person- 
alty, and  consignees  of  the  realty,  &c. 

The  cause  came  on  for  hearing  in  August,  1833,  when 
a  decree  was  made  directing  the  usual  accounts  to  be  taken 
of  the  real  and  personal  estates  of  the  several  testators 
and  of  their  debts  and  legacies,  and  for  the  application  of 
the  personalty  in  a  due  course  of  administration;  with 
directions  to  the  Master  to  ascertain  the  priority  of  incum- 
brances (if  any)  affecting  the  real  estates;  with  liberty  to 
state  any  circumstances  specially. 

In  March,  1835,  Mrs.  Wedderburn,  the  widow  of  the 
testator  John  Wedderburn  the  elder,  died,  and  some  years 
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the  younger,  as  one  of  the  executors  and  residuary  legatees  1844* 
of  John  Wedderbum  the  elder^  agreed  to  pay  her  out  of 
the  testator's  estate^  and  did  pay  her^  so  long  as  he  livedo 
an  annual  sum  of  £400.  The  Master  further  found  that 
the  annuity  of  £2000  given  by  the  will  of  John  Wedder- 
bum the  elder  to  Mrs.  Wedderbum  had  been  paid  to  her 
to  the  1st  Aprils  1881^  and  that  the  annuity  of  £400  had 
been  paid  to  her  to  the  Ist  May^  1831,  and  that  there  was 
due^  at  the  date  of  the  report,  to  the  executors  of  Mrs. 
Wedderbum,  on  account  of  the  arrears  of  those  annuities, 
the  sum  of  £9000.  He  also  found  that  there  were  funds 
in  court  arising  from  the  produce  of  the  several  estates  of 
the  testator. 

The  cause  now  came  on  for  hearing  for  further  direo- 
tions. 

The  principal  questions  were — 

1st.  Whether,  as  between  the  executors  and  creditcnrs  of 
John  Wedderbum  the  elder,  the  executors  were  entitled, 
notwithstanding  Mrs.  Wedderbum's  election  to  receive 
the  £2000  annuity,  to  ascribe  a  part  of  the  payments  made 
by  them  in  respect  of  that  annuity  to  the  prior  annuity 
of  £800  currency,  and  to  that  extent  to  take  precedence 
of  the  creditors. 

2ndly.  Whether,  assuming  that  Mrs.  Wedderbum  was 
not  entitled  as  against  the  creditors  to  receive  the  remain- 
ing part  of  the  annuity  of  £2000,  that  is  to  say,  that  part 
which  was  not  referable  to  the  £800  per  annum  currency, 
or  supposing  her  representatives  to  disclaim  all  interest  in 
that  part,  the  plaintiff^  as  mortgagee  of  the  Retreat  estate, 
upon  which  the  annuity  of  £2000  was  charged,  was  en- 
titled as  against  the  creditors  to  the  arrears  of  that  part. 

Srdly.  Whether  the  assets  of  John  Wedderbum  the 
elder,  consisting  of  a  share  of  compensation  money  for 
slaves  and  of  lands  in  Jamaica,  were,  independently  of  his 
will,  legal  or  equitable  assets  for  the  payment  of  creditors ; 
and  if  independently  of  his  will  they  were  legal  assets, 
whether  by  his  will  he  had  made  them  equitable. 
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1844.  The  followiiig  statutes  bave  reference  to  this  last  point: — 

The  Jamaica  Act,  at  1  (Seo.  2,  c.  1,  by  which  it  is  enacted, 
that  all  sodi  laws  and  statntes  of  England  as  have  been  at 
any  time  esteemed,  introduced,  used,  accepted,  or  received 
as  laws  in  this  island,  shall  and  are  hereby  declared  to  be 
and  continue  laws  of  his  Majesty's  island  of  Jamaica  for 
ever  (a). 

The  English  statute,  5  Geo.  2,  c.  7,  s.  4^  which  enacts,  that 
the  houses,  lands,  negroes,  and  other  hereditaments  and 
real  estates,  situate  or  being  within  any  of  the  said  planta- 
tions, (vis.  British  plantations  in  America),  belonging  to 
any  person  indebted,  shall  be  liable  to,  and  chargeable  with 
all  just  debts,  duties,  and  demands,  of  what  nature  or  kind 
soever,  owing  by  any  such  person  to  his  Majesty,  or  any  of 
his  subjects,  and  shall  and  may  be  assets  for  the  satisfiie- 
tion  thereof,  in  like  manner  as  real  estates  are  by  the  law 
of  England  liable  to  the  satisfaction  of  debts  due  by  bond 
or  other  specialty,  and  shall  be  subject  to  the  like  remedies, 
proceedings,  and  process  in  any  court  of  law  or  equity,  in 
any  of  the  said  plantations  respectively,  for  seising,  ex- 
tending, selling,  or  disposing  of  any  such  houses,  hinds, 
negroes,  and  other  hereditaments  and  real  estates,  towards 
the  satisfaction  of  such  debts,  duties,  and  demands,  and  in 
like  manner  as  personal  estates  in  any  of  the  said  planta- 
tions respectively  are  seized,  extended,  sold,  or  disposed  of 
for  the  satisfaction  of  debts. 

The  Jamaica  Act,  24  Geo.  2,  c.  19,  regulating  executions 
against  lands  (b). 

The  English  statute,  37  Geo.  3,  c  119,  which  repeals 
the  4th  section  of  the  5  Geo.  2,  c  7,  so  far  as  relates  to 
negroes. 

The  Jamaica  Act,  50  Geo.  3,  c.  21,  s.  2  (c),  which  is  as 
follows  : — "  And  whereas,  in  and  by  certain  of  the  acts  and 
clauses  of  acts  herein  and  hereby  repealed,  provision  was 

(a)  1  Howard,  46.  2,  p.  647. 

(b)  1  Howard's    Laws   of  the         (e)  1  Howard,  79. 
Coloniei,  JM;  Burge  Corom.,  vol. 
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made  for  making  slaves  assets  for  payment  of  debts  and  1844. 
legacies^  and  in  what  manner  they  should  descend  and  be 
held  as  property^  and  be  conveyed  in  certain  cases^  and  it 
is  expedient  to  continue  and  amend  such  wholesome  regu- 
lations ;  be  it  further  enacted^  that  no  slave  shall  be  free  by 
becoming  a  Christian ;  and  for  payment  of  debts  and  lega- 
cies all  slaves  shall  be  deemed  and  taken  as  all  other  goods 
and  chattels  are  in  the  hands  of  executors  or  administra- 
tors^ and  where  other  goods  and  chattels  are  not  sufficient 
to  satisfy  the  said  debts  and  legacies,  then  so  many  slaves 
as  are  necessary  for  the  payment  of  debts  and  legacies  shall 
be  sold,  and  the  remaining  slaves,  after  payment  of  said 
debts  and  legacies,  shall  be  judged,  deemed,  and  taken  as 
inheritance,  and  shall  accordingly  descend/' 

Mr.  Russell,  having  opened  the  case  for  the  plaintiff,  was 
proceeding  to  contend  upon  the  first  and  second  points,  that 
this  case  differed  from  Eland  v.  Eland  {a),  when  the  Vice" 
Chancellor  ohserved,  that,  if  the  representatives  of  the  widow 
were  disposed  to  give  up  their  claim  under  the  plaintiff's 
mortgage-deed,  some  distinction  might  possibly  be  drawn 
between  the  two  cases;  but  otherwise  they  seemed  not 
distinguishable. 

Mr.  Roundell  Palmer ,  for  the  representatives  of  the  widow, 
then  disclaimed  all  interest  under  the  mortgage-deed. 

Mr.  Russell  and  Mr.  James  Parker,  for  the  plaintiff. — 
The  widow's  representatives  having  disclaimed,  this  case 
differs  from  Eland  v.  Eland.  There  the  parties  contesting 
were  those  for  whose  benefit  the  reservation  was  made, 
and  those  against  whom  it  was  made.  No  reservation  was 
here  made,  or  ever  was  intended  to  be  made,  for  the  credi- 
tors, although  the  widow's  right  was  reserved.  The  plain- 
tiff's security  was  made  valid  against  all  creditors.     It 

(a)  I  Beav.  235 ;  4  Myl.  &  Cr.  420. 
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1844.  was  to  be  subject  to  the  widow's  annuity^  but  ''  fireed  and 
discharged  of  and  from  the  debts  and  legacies  by  the  same 
will  charged''  upon  the  premises^  ''and  of  and  firom  all 
other  charges  and  incumbrances  whatsoever."  In  Eland  ?. 
Eland  there  was  a  mere  covenant  against  incambrances, 
save  and  except  the  legacies^  &a  In  the  present  case^  if 
the  widow  had  released  the  annuity^  could  the  crediton 
have  come  here  to  set  it  up  ?  If  she  or  her  representatifei 
think  fit  not  to  insist  on  the  deed^  can  the  creditors  com- 
pel them  to  do  so,  in  order  that  they  may  have  the  benefit 
of  it?  The  creditors  were  not  parties  to  the  deed,  and 
cannot,  under  the  circumstances,  insist  upon  it. 

With  respect  to  the  nature  of  the  assets,  the  plaintiff, 
being  a  specialty  creditor  of  James,  who  was  a  simple  con- 
tract  creditor  of  John  the  elder,  is  interested  in  contending 
for  equality  of  payment.  We  therefore  contend  that  the 
lands  in  Jamaica  and  the  compensation  fund  are  equitable 
assets.  In  Charlton  v.  Wright  (a),  it  was  expressly  decided 
that  West  India  estates  may  be  devised  so  as  to  make  them 
equitable  assets,  whatever  be  the  construction  of  the  stat 
6  Geo.  2,  c.  7,  s.  4.  Now,  before  that  act,  it  is  dear,  that 
lands  in  Jamaica  would  have  been  equitable  assets  under 
the  same  circumstances  as  lands  in  England,  and  there  is 
nothing  in  the  act  to  convert  them  into  legal  assets ;  on 
the  contrary,  they  are  to  be  assets  in  like  manner  as  real 
estates  are  by  the  law  of  England.  With  respect  to  slaves, 
they  are  included  in  the  real  estate. 

Mr.  Burge,  Mr.  Wigram,  and  Mr.  Rennalls,  for  the  de- 
fendant John  K.  Wedderburn. — This  defendant,  being  a 
specialty  creditor  to  the  amount  of  £28,000,  is  interested 
in  obtaining  a  declaration  that  the  assets  are  legaL 

First,  the  lands  in  Jamaica  are  legal  assets.  When  the 
stat.  5  Geo,  2  was  enacted,  there  were  no  colonial  lands 
which  were  not  treated  as  chattels  (b).  They  were  included 

(a)  12  Sim.  274.  {b)  See  2  Vent.  358. 
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in  the  same  writ  and  liable  to  the  same  process  as  chattels.  i844. 
That  act  was  passed  for  the  purpose  of  extending  the  rights 
of  British  creditors, — giving  them  a  remedy  for  the  recovery 
of  eveiy  description  of  debt, — and  not,  it  is  conceived,  for 
the  purpose  of  altering  the  course  of  administration.  If, 
however,  it  was  intended  that  a  devise  should  have  that 
effect,  yet  the  statute  says  that  real  estates  in  the  island 
ahall  be  assets  '^  in  like  manner ''  as  real  estates  are  "  by 
the  law  of  England  /'  an  expression  which,  when  there  is 
A  devise  for  the  payment  of  debts,  necessarily  introduces 
the  question,  whether  the  devise  is  effectual  for  that  pur- 
pose :  Thomp9(m  v.  Grant  (a). 

2ndly,  the  slaves  were  personalty  and  legal  assets. 
There  was  no  heritable  quality  in  the  slave  till  the  debts 
were  paid.  The  executor  had  the  first  right  to  him.  The 
slave  passed  by  delivery,  till,  by  an  act  of  the  legislature, 
a  species  of  conveyance  of  him  was  rendered  necessary. 
And  it  was  not  until  the  16  Geo.  8,  c.  15,  (Jamaica  legis- 
lature), that  it  was  declared  necessary  that  a  will  devising 
slaves  should  be  executed  with  the  formalities  required  by 
the  Statute  of  Frauds.  Except  in  these  particular  cases 
so  prorided  for  by  the  legislature,  slaves  were  personalty. 
They  were  included  in  the  writ  ot  venditioni  exponas^  which 
has  the  force  of  a  co.  sa.  as  well  as  Afi^fa.  The  circum- 
stance, also,  that  the  stat.  87  Geo.  8  repeals  the  5  Geo.  2  as 
to  negroes,  shews  that  the  legislature  considered  that  a 
mistake  had  been  committed  in  classing  negroes  with  here- 
ditaments. Being  personalty,  the  exception  in  the  Statute 
<rf  Praudulent  Devises  could  not  apply  to  a  devise  of  them ; 
and  they  were,  therefore,  legal  assets,  and  the  compensa- 
tion fund  is  therefore  legal  assets. 

Sirdly,  supposing  that  these  assets  (in  themselves  legal) 
were  capable  of  being  rendered  equitable  by  devise,  the 
will  of  the  testator  John  Wedderbum  the  elder  has  not 
that  effect.     He  has  not  provided  for  the  payment  of  all  his 

(a)  1  Run.  540,  n. 
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dower  and  to  the  annuity.  She  was  not  called  upon  to  1844. 
release  her  annuity  of  £800  currency^  nor  was  it  the  in- 
tention of  the  testator  to  deprive  her  of  the  benefits  of 
1  creditor.  Tet,  even  if  she  had  released  the  annuity^  the 
release  being  made  in  ignorance  of  the  state  of  the  assets^ 
she  would  have  a  right  to  fall  back  on  the  £800  per  an- 
num currency:  Kidney  y.  Coussmaker  (a);  and  if  that  was 
ike  position  of  the  widow^  the  position  of  the  executors 
must  be  the  same. — They  also  cited^  in  reference  to  a  point 
noticed  by  the  Vtce-ChanceUor  at  the  end  of  his  judgment^ 
Sfmse  Y.  Lord  Lowther  {b). 

Mr.  Geldart,  Mr.  Wood,  and  Mr.  Calvert  appeared  for 
other  parties. 

Mr.  Russell,  in  the  course  of  his  reply^  upon  the  question 
whether  slaves  were  real  or  personal  property^  referred  to 
Burgees  Commentaries  on  the  Colonial  Laws,  YoL  1,  pp.  561^ 

564. 

The  Vice-chancellor. — ^I  have  considered  this  case^     Nov.  25th. 
and  formed  an  opinion  upon  those  points  in  it  that  are 
apparently  the  most  important. 

It  seems  convenient  to  dispose^  in  the  first  instance^  of 
the  claim  made  by  the  testator's  executors  and  trustees  to 
be  allowed  for  the  payments  made  by  them  to  his  widow^ 
^  respect  of  the  annuity  of  £2000  per  annum  bequeathed 
to  her^  so  far  as  they  ought  to  be  ascribed  (and  certainly  a 
dne  proportion  of  them  ought  to  be  ascribed)  to  the  an- 
^^ty  of  £800  per  annum  currency,  to  which  she  is  agreed 
on  aD  hands  to  have  been  entitled^  independently  of  the 
^  and  codicils.  If  the  report,  as  it  stands,  ought  to  be 
<^iuidered  as  precluding  this  claim,  I  should  give  leave  to 
^cept,  but  I  do  not  understand  that  objection  to  be  taken. 

The  contention  against  the  executors  and  trustees  has 

(a)  12  Vet.  136.  (6)  2  Hare,  424  ;  see  ante,  p.  449. 

Vol.  I.  II  c.  c.  c. 
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1844.        been^  that  the  widow  havings  as  it  is  said^  oonclosiyelj 
elected  to  take  under  her  husband^s  will   and  codicils, 
those  instruments  disclo^  an  intention  that  the  £S00  per 
annum  currency  should^  as  to  its  priority,  and  for  ereiy 
purpose,  be  extinguished,  but  without  reyinng  or  giying 
any  title  to  dower.    I  think,  however,  that  the  will  and 
codicils  ought  not  to  be  so  interpreted,  ought  not  to  be 
considered  as  directing  or  requiring  that  the  testator's  ge- 
neral creditors  should  have  precedence  and  priority  over 
those  rights  which  his  wife  had  acquired  by  settlement 
after  the  marriage.     It  has  not  been  contended,  that  tbe 
deed  by  which  she  released  her  title,  if  any,  to  dower,  or  any 
act  done  by  her,  except  her  mere  election  to  take  under 
the  will  and  codicils,  affected  those  rights.     If,  howefer, 
my  view  of  the  construction  of  the  will  in  this  respect  ii 
incorrect,  (and  I  am  not  perfectly  confident  of  its  correct- 
ness), the  same  result  may  possibly  be  obtained  in  another 
way.    The  accounts  were  not  fully  taken  nor  the  state  of 
the  assets  ascertained,  as  I  understand,  in  her  lifetime. 
It  may  be,  therefore,  that  her  election  to  take  under  the 
will  and  codicils  ought  not  to  be  treated  as  finally  or  con- 
clusively made ;  and  it  may  possibly  be,  that,  as  matters 
are  now  shewn  to  stand  and  to  have  stood,  it  was  for  her 
advantage  not  to  elect  to  take  under  the  will  and  codidb. 
Electing  to  claim  against  them,  she  would  be,  of  coors^ 
entitled  to  the  £800  per  annum  currency  iu  preference  to 
the  testator's  creditors.      This  priority,  indeed,  on  one 
ground  or  the  other,  may  be  thought  to  be  admitted  by  the 
language  of  the  decree.     It  appears  to  me,  on  the  whoH 
that  the  testator's  executors  and  trustees  are  entitled  to 
ascribe  to  the  £800  per  annum  currency  a  due  proportion  of 
the  payments  which  they  made  to  the  widow  in  respect  of 
the  £2000  per  annum^  and  to  stand  so  far  above  the  credi- 
tors in  her  place,  and  that  a  declaration  should  be  muk 
accordingly. 
Then  comes  the  question  as  to  the  £9000,  reported  tf 
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dae  to  her  executor  Mr.  Freshfield.    I  am  not  sure  whe-        1844. 
ther  I  mistook  the  argument ;  I  may  have  done  so^  but 
I  understood  it  to  describe  the  whole  of  this  sum  as  refer- 
ible  to  the  £StXXMper  annumy  and  to  describe  the  real  es- 
tate at  Chigwell  as  freehold.     I  collect^  however^  from 
leading  the  report^  that  this  amount  of  £9000  is  in  part 
composed  of  arrears  of  the  annuity  of  j£400  per  annum, 
agreed^  after  the  testator's  deaths  to  be  paid  to  his  widow 
in  lieu  of  certain  claims  under  his  will  and  codicils^  includ- 
ing her  interest  in  the  real  estate  at  Chigwell^  and  that 
this  estate  was  copyhold.    Not  recollecting  to  have  heard 
any  argument  as  to  the  course^  under  these  circumstances^ 
to  be  taken  with  respect  to  that  property  or  its  produce, 
or  with  respect  to  so  much  of  the  £9000  as  is  referable  to 
tlie£400/7er  anmim  currency,  I  had  rather  reserve,  and 
I  do  reserve,  these  two  matters  altogether,  giving  leave,  of 
oonne,  (indeed  wishing),  that  counsel  should  speak  to  them 
on  the  present  occasion,  or  a  future  day.    The  nature  of 
theChigwell  property  may  possibly  have  a  bearing  on  the 
point  of  election  if  made. 

The  residue  of  the  £9000  must  be  treated  as  apportion- 
ed between  the  £800  per  awfuum  currency  and  the  re- 
mainder of  the  £2000  per  annum,  and,  so  far  as  it  is 
Inferable  to  the  £800  per  annum  currency,  must,  I  sup- 
pose, be  taken  firom  the  produce  of  the  property  specifi- 
caDy  burthened  with  that  charge,  in  preference  to  the  claims 
of  the  plaintiff  and  of  the  testator's  creditors,  and  be  paid 
other  to  Mr.  Freshfield,  notwithstanding  the  disclaimer 
^  the  bar,  or  to  the  testator's  executors  and  trustees,  by 
vciKMi  of  the  payments  made  by  them  to  the  widow,  in 
icapect  of  the  merely  bequeathed  portion  of  the  £2000 
per  anman.  To  this,  also,  the  counsel  can  speak,  if  they 
Wish  it 

With  regard,  however,  to  the  remaining  portion  of  the 
^9000,  that  I  mean  which  represents  arrears  of  the  merely 
Wqaeathed  portion  of  the  £2000  per  annum,  the  contest 

ii2 
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1844.        is  merely  between  the  plaintiff  and  the  testator's  general 
creditors ;  it  being  asserted  for  them^  and  he  denying,  that 
this  part  of  the  £9000  ought  to  be  withdrawn,  for  their 
benefit,  from  the  produce  of  the  estate  mortgaged  to  the 
plaintiff.    Upon  this  question  was  cited  Eland  y.  Eland  {a), 
decided  by  Lord  Langdale  and  Lord  Cottenham,  a  case  as 
to  which  I  have  been  unable  to  free  my  mind  wholly  from 
doubt.    Whether  I  should  have  considered  it  as  absolutely 
binding  on  me,  if  I  had  formed  and  retained  a  strong  or 
clear  opinion  against  it,  I  need  not  say ;  for  I  have  not  a 
strong  or  clear  opinion  against  it,  and  I  think  that  I  ought 
to  follow  it.    The  plaintiff's  counsel  have,  however,  argued 
reasonably  and  fairly,  that,  assuming  Eland  v.  Eland  to  be  a 
binding  authority,  the  present  case  is  distinguishable  from 
it  in  a  manner  favourable  to  the  plaintiff.     I  have  con- 
sidered the  grounds  of  distinction  suggested,  and  do  not 
think  them  substantial,  at  least  in  his  favour.     I  am  not 
sure  that  the  present  case  is  not  more  favourable  to  the 
creditors  here,  than  was  Eland  v.  Eland  to  the  creditors 
there.     I  doubted  for  some  time  whether  the  disclaimer  of 
Mr.  Freshfield,  the  widow's  personal  representative,  might 
not  be  considered  to  vary  the  case  in  the  plaintiff's  favour, 
but  I  have  come  to  the  conclusion  that  it  ought  not.    Fol- 
lowing Eland  v.  Eland,  I  ought,  I  think,  to  treat  the  wi- 
dow's annuity  as  expressly  exempted  from  the  operation  of 
the  plaintiff's  security,  as  by  agreement  not  touched  bj  it| 
as  being,  therefore,  left  in  her,  notwithstanding  that  seen* 
rity ;  and,  consequently,  as  so  left,  subject  to  the  creditors' 
claims  to  the  extent  to  which  their  claims  were  paramount 
Upon  that  footing,  they,  therefore,  continued  to  have  m 
interest,  which,  as  she  could  not  displace  by  assigniiigi  so 
neither  could  she,  nor  can  her  personal  representatives,  dis- 
place by  disclaiming,  as  I  conceive ;  although  it  is  pro- 
bably true,  the  qualification  of  the  security  as  to  the  an- 
nuitants was  not  intended  for  the  creditors'  benefit,  and 

(a)  1  Beav.  236  ;  4  Myl.  &  Cr.  420. 
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dthough  the  plaintiff  might  possibly^  though  I  do  not  say  1844. 
fhetherhe  could^  have  taken  his  security  free  from  the 
nerely  bequeathed  portion  of  the  annuities^  and  did  take 
t  free  in  express  terms  from  the  claims  of  the  creditors, 
rho,  to  a  certain  extent,  are  thus  admitted  upon  him 
hrough  the  widow's  reserved  title.  It  seems  to  me  rather 
I  hard  case,  but  I  think,  that,  if  Eland  v.  Eland  was  rightly 
ledded,  it  would  be  unsound  to  give  the  plaintiff  what  he 
isks  in  this  respect.  The  creditors,  therefore,  or  the  spe- 
cialty creditors,  must  take  from  him  a  portion  of  the  pro* 
duce  of  the  estate  mortgaged  to  him,  equal  to  so  much  of 
ike  £9000  reported  due  as  represents  arrears  of  that  part 
of  the  annuity  of  £2000  per  annum  to  which  the  widow 
was  not  entitled  by  a  right  above  the  testator's  will. 

With  regard  to  the  question  whether  the  compensation 
fiDOid,  representing  the  testator's  slaves  in  Jamaica,  is  to 
be  distributed  as  legal  or  as  equitable  assets,  it  appears 
to  me,  considering  the  acts  of  the  colonial  legislature  of 
the  reigns  of  Will.  8  and  Geo,  8,  and  the  British  statute 
of  37  Oeo,  8,  mentioned  in  the  argument,  that  this  fund 
most  be  treated,  so  far  as  the  creditors  are  concerned,  as 
penonal  estate,  and,  therefore,  as  legal  assets.  Upon 
principle,  this  point  appears  to  me  clear  of  doubt.  I  had 
some  apprehension  whether  to  decide  so  might  not  be  in 
opposition  to  general  opinion,  or  to  settled  habits  or  prac- 
tice. I  do  not,  however,  think  that  there  was  sufficient 
groond  for  that  apprehension. 

As  to  the  real  estate,  so  far  as  consisting  of  lands  in 
Jamaica,  though  I  thought,  and  still  consider,  it  doubtful 
irfaether  property  of  this  description  was  not  made  in  effect 
iquitable  assets  by  the  British  statute  5  Geo.  2,  c.  7 ;  yet, 
18  I  only  doubt,  and  as  I  am  told  that  there  is  not  any 
race  of  such  an  interpretation  having  been  put  on  the 
tatute,  and  it  is,  I  think,  to  be  collected,  that  Sir  TTiomas 
^lumer  and  the  present  Vice-Chancellor  of  England  have 
oth  viewed  it  as  not  admitting  that  construction,  I  con«> 
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1844.  ceive  that  I  ought  to  treat  the  statute  as  not  having  in- 
tended to  place  simple  contract  creditors  on  an  eqnal  foot- 
ing with  specialty  creditors  as  to  real  estates  in  Jamaica. 

It  must  next,  however,  be  considered,  whether  it  wai 
competent  to  the  testator  to  make  this  property  by  his  will 
equitable  assets;  and,  if  he  could  do  so,  whether  he  has  done 
so.  The  doctrine  of  equitable  assets  is  based  on  the  power 
which  testators  in  England  had  before  tlie  reign  of  ffUL 
8,  to  disappoint  their  specialty  creditors  of  all  resort  to 
their  freehold  estate  by  devising  it.  Had  they  not  had 
such  a  power,  or  had  the  English  legislature  provided  sim- 
ply that  freehold  estates  in  England  devised  should  be 
liable  to  specialty  creditors  in  the  same  manner  as  firedioU 
estates  descending,  or  that  all  freehold  estates  in  England, 
whether  devised  or  descending,  should  be  assets  for  the 
payment  of  all  debts  in  the  same  mann^  as  personal  m- 
tate,  there  would  have  been  no  place  for  the  doctrine  of 
equitable  assets.  l%ere  is,  as  to  real  estates  in  Jamaica, 
the  British  statute  of  5  Oeo.  2,  already  mentioned.  If  that 
makes  all  real  estates  there  devised  or  descending  ap|riica- 
ble  for  the  payment  of  debts,  in  the  same  manner  as  per- 
sonal estate,  it  would  seem  difficult  to  say,  how  real  pro- 
perty in  Jamaica  could  be  equitable  assets.  The  statute, 
however,  has  the  expression  "  in  like  manner  as  real  es- 
tates are  by  the  law  of  England  liable ;''  a  phrase,  Mr. 
JRennalWs  observation  on  which  deserves  attention.  Nor 
must  the  authority  of  Sir  Lancelot  ShadweWs  decision,  in 
Charlton  v.  Wrigkty  be  forgotten.  Mr.  Surge  has  stated, 
and  probably  with  his  usual  accuracy,  that  the  Statute  of 
Fraudulent  Devises  is  generally  undersrtood  and  considered 
to  have  become  incorporated  into  the  laws  of  Jamaica,  in- 
dependently of  the  statute  5  Geo.  2.  But,  however  this 
may  be,  I  conceive  it  to  be  impossible  to  hold,  oonsistentlr 
with  the  statute  5  Geo,  2,  that  after  it  had  passed  it  oonld 
be  competent  to  a  landowner  in  Jamaica  so  to  devise  his 
real  estate  there  as  wholly  to  disappoint  his  creditors;  and 
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if  he  could  not,  he  must,  I  think,  in  order  to  make  it         1844. 
equitable  assets,  (supposing  the  law  not  to  have  made  it 
absolutely,  and  of  necessity,  equitable  assets),  conform  to 
the  Statute  of  Fraudulent  Devises,  as  part  of  the  law  of 
England  mentioned  in  the  statute  5  Geo,  2. 

Assuming,  then,  that  it  was  competent  to  the  testator  to 
make  his  plantations  in  Jamaica  equitable  assets  in  this 
way,  and  only  so,  has  he  done  it  ?  My  impression  is, 
that  he  has  not ;  thinking,  that,  as  the  direction  to  pay 
the  debts  at  the  commencement  of  the  wiU  is  expressed, 
it  must  be  considered  to  be  qualified  and  restrained  by 
the  subsequent  provisions.  This  case,  putting  it  in  a  man* 
ner  as  favourable  to  the  simple  contract  creditors  as  its 
actual  condition  can  be  considered  to  warrant,  may,  I 
conceive,  be  stated  thus : — The  owner  in  fee  of  two  free^ 
hold  estates,  largely  indebted  by  specialty  and  simple 
contract,  devises  one  to  A.  B.  in  fee  charged  with  the 
payment  of  one-fifth,  but  only  one-fifth,  of  all  the  testa- 
tor's debts,  and  devises  the  other  to  C.  D.  in  fee  charged 
with  the  payment  of  the  other  four-fifths,  but  no  further 
part,  of  those  debts ;  that  is  to  say,  four  undivided  fifths 
of  the  general  mass  of  debt.  Neither  upon  principle  nor 
upon  authority  am  I  satisfied  that  these  devises  are  within 
the  proviso  of  the  Statute  of  Fraudulent  Devises,  that  is, 
that  they  are  such  a  provision  for  the  payment  of  debts  as 
to  make  the  devised  estates  wholly  or  partially  equitable 
assets.  But  if  the  Prospect  estate  had  been  subjected  by 
the  testator  to  the  payment  of  the  whole,  and  not  merely 
one-fifth  of  his  debts,  in  the  same  form  and  mode,  however, 
in  which  he  has  provided  for  the  fifth,  I  am  not  satisfied, 
considering  the  manner  in  which  he  regulates  and  directs 
the  management  of  the  property,  (not  forgetting  especially 
his  direction  respecting  the  acquisition  of  slaves),  that  the 
Prospect  estate  would  have  been  well  devised  against  the 
statute,  that  is,  would  have  been  wholly  or  partially  equi- 
tahk  assets;  particularly  as  John  Wedderburn,  the  de- 
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1844.  visee  of  it^  survived^  and  was  but  in  the  twenty-third  year 
of  his  age  at  the  death  of  the  testator^  for  so  I  understand 
the  fact  to  have  been :  nor^  as  to  the  Paradise  and  Betreat 
estates^  if  they  had  been  charged  with  the  whole,  as,  that 
is,  exactly  as,  they  are  charged  with  four-fifths,  of  the 
debts,  is  it  clear  to  me  that  they  would  have  escaped  the 
statute. 

On  the  whole,  my  impression  is,  that,  according  to  the 
proper  construction  of  the  Statute  of  Fraudulent  Devises, 
there  was  not  in  this  will  a  "  derise  or  disposition  of  any 
real  estate  for  the  raising  or  payment  of  any  real  and  just 
debt  or  debts." 

But,  though  I  have  upon  reflection  come  to  this  concla- 
sion,  I  cannot  say  that  I  have  done  so  without  hesitationi 
or  that  my  mind  is  altogether  free  from  doubt  upon  the 
point,  which  I  think  one  of  some  difficulty,  especially  con- 
sidering the  case  in  Sir  George  Coqper^i  Reports,  (with 
which  I  understand  the  Register's  book  to  agree),  and 
considering  the  possibiUty  of  applying  one  portion  of  the 
produce  of  a  real  estate  devised — ^in  the  manner,  for  in- 
stance, in  which  the  Prospect  and  Paradise  property  wu 
by  this  testator — ^as  equitable  assets,  and  the  remaining 
portion  of  it  as  legal  assets.  With  my  view,  however,  of 
the  law,  and  the  not  improbable  consequences  of  the  pre- 
cedent, if  any  part  of  the  real  estate  or  its  produce  were 
held  to  be  equitable  assets  in  the  case  before  the  Coorti 
I  prefer,  that,  if  it  is  to  be  so  held,  it  should  be  by  other 
authority  than  mine. 

I  have  not  yet  mentioned  the  allowances  claimed  by  the 
executors  in  respect  of  their  payments  of  Miss  Katharine 
Wedderburn's  annuities.  They  are  entitled  to  these  &!• 
lowances,  at  least  against  that  part  of  the  testator's  real 
estate  which  was  made  liable  to  her  by  the  will  and  codicils 
of  his  brother  James  Wedderburn  for  the  annuities  that 
he  gave  her,  to  the  extent  of  that  liability.  It  seems  to 
me  clear,  that  of  the  three  annuities  given  to  herby  Jamei 
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Wedderbum^  amounting  together  to  JSSSQper  annumy  he 
meant  neither  by  way  of  substitution  or  satisfaction  for 
both  or  either  of  the  others. 

^p  ^p  ^^  ^F  ^F  ^F 

It  appearing  by  the  pleadings,  and  being  admitted  by  all  the  adult 
parties,  that  the  testator  John  Wedderbum  the  elder  was  a  trader  at 
the  time  of  his  death,  and  the  defendant  John  Kellerman  Wedderbum, 
the  heir-at-law  of  the  testator  John  Wedderburn  the  elder,  and  also  of 
the  testator  James  Wedderburn  the  younger,  by  his  counsel,  admitting 
the  due  execution  of  the  wills  of  the  said  testators, — Declare,  that  the  sum 
of  3767/.  3#.  W.,  by  the  Master's  general  report  found  to  be  due  to  the 
plaintiff  for  principal  money,  on  the  security  of  the  indentures  of  the  15th 
and  16th  days  of  March,  1831,  in  the  said  report  mentioned,  with  interest 
thereon  at  £5  per  cent,  per  aiifitim,  from  the  30th  day  of  April,  1843,  is 
&e  first  charge  on  the  estate  called  Prospect,  in  the  said  report  men- 
tioned. And  declare,  that  the  sum  of  35,394/.  3#.  6^.  (which  includes 
the  said  sum  of  3767/.  3«.  1</.,  by  the  said  report  found  to  be  due  to  the 
plaintiff  for  principal  money,  on  the  security  of  the  indentures  of  the 
22Qd  and  23rd  days  of  December,  1830,  in  the  said  report  mentioned) 
with  interest  thereon  at  £5  per  cent,  per  annum,  from  the  30th  day  of 
April,  1843,  is  the  first  charge  on  the  estates  called  Retreat,  Moreland, 
and  Paradise  Penn,  in  the  said  report  mentioned,  subject  only,  as  to  ihe 
said  plantations  called  Retreat  and  Paradise  Penn,  to  ihe  payment  of  the 
som  of  £7500,  being  such  part  of  the  sum  of  £9000  by  the  said  report 
found  to  be  the  amount  due  in  respect  of  the  arrears  of  the  two  several 
annuities  of  £2000  and  £400,  in  the  said  report  mentioned,  as  is  attri- 
botable  to  the  said  annuity  of  £2000,  and  to  which  said  annuity  of  £2000, 
with  others  which  have  been  satisfied,  the  plaintiff's  security  under  the 
last-mentioned  indentures  was  as  to  the  said  plantations  called  Retreat 
and  Paradise  Penn  expressly  made  subject.  And  declare,  that  so  much 
of  the  said  sum  of  £7500  as  is  attributable  to  the  arrears  of  the  annuity 
of  £800  Jamaica  currency  in  the  report  mentioned  is  applicable  in  pay- 
ment of  such  arrears,  and  that  the  residue  of  the  said  sum  of  £7500  is 
applicable,  as  part  of  the  general  real  estate  of  the  said  testator  John 
Wedderburn  the  elder,  in  payment  of  his  debts,  together  with  the  costs 
of  these  suits.  But  it  appearing  by  the  Master's  report,  and  the  accounts 
scheduled  thereto,  that  the  late  defendant  Mary  Wisdom  Wedderburn, 
deceased,  on  the  1st  day  of  April,  1831,  had  received  on  account  of  the 
said  annuity  of  £2000,  a  sum  exceeding  the  full  amount  of  all  payments 
to  which  she  would  have  been  entitled  in  respect  of  such  annuity  or  joint- 
ure of  £800  Jamaica  currency,  if  the  same  had  been  regularly  paid  up 
to  ihe  time  of  her  death,  and  the  defendants  Andrew  Colvile  and  Alex- 
ander Seton,  the  administrators  with  the  will  annexed  of  the  said  testa- 
tor James  Wedderbum  the  younger,  and  the  surviving  executors  and 
troitees  of  the  will  of  the  said  testator  John  Wedderbum  the  elder,  by 
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their  countel,  oowMnting  thereto-— Let  the  whole  of  the  said  tum  of  £7500 
he  applied,  as  part  of  the  general  real  estate  of  the  said  testator  John 
Wedderhum  the  elder,  in  payment  of  his  debts,  together  with  the  costs 
of  these  suits,  in  manner  hereinafter  mentioned. 

[The  decree  then  provided  for  the  sale  of  the  several  funds  represent- 
ing the  produce  of  the  Prospect  estate,  the  Retreat,  Moreland,  and  Para- 
dise Penn  estates,  respectively,  and  the  compensation  money  for  the 
slaves  on  those  estates,  and  for  payment  of  the  proceeds  of  such  sales  to 
the  plaintiff  in  discharge  of  his  debt,  according  to  the  proportions  to  be 
home  by  the  Prospect  estate  and  the  other  estates  respectively,  with  t 
direction  that  the  surplus  should  be  carried  to  the  account  of  the  creditors 
of  John  Wedderhum  the  elder.]    And  let  so  much  of  such  monies  and 
interest,  when  so  carried  over,  as  the  Master  shall  certify  to  be  the  total 
amount  of  the  specialty  debts  comprised  in  the  first  part  of  the  lait 
schedule,  &c.,  with  the  interest  and  subsequent  interest  thereon,  or  the 
whole  thereof,  if  the  same  shall  be  less  than  what  the  said  Master  shall 
certify  to  be  the  total  amount  of  the  said  specialty  debts  and  interest,  be 
carried  over  and  placed  to  the  credit  of  the  said  cause,  to  an  account  to  be 
intitled  ^^  The  Specialty  Debts  Account"    And  let  the  residue  of  sach 
monies  and  interest,  if  any,  be  carried  over  and  placed  to  the  credit  of  the 
said  cause,  to  an  account  to  be  intitled  "  The  Simple  Contract  Debti 
Account."    And  in  case  the  cash,  when  so  carried  over  to  the  said  ac- 
count to  be  intitled  **  The  Specialty  Debts  Account,"  shall  not  be  snffi- 
cient  to  pay  such  specialty  debts  in  full,  let  the  Master  apportion  inch 
cash  between  the  said  specialty  creditors,  according  to  the  amount  of  thrir 
respective  debts ;  and  out  of  the  cash,  when  so  carried  over  to  ^  The 
Specialty  Debts  Account,"  let  what  the  Master  shall  certify  to  be  due 
to  the  respective  specialty  creditors  of  the  said  testator  John  Wedderbaro 
the  elder,  for  principal  and  interest  and  subsequent  interest  as  aforesaid, 
or  what  shall  be  apportioned  to  them  respectively,  be  paid  to  such  cre- 
ditors respectively,  &c.     And  let  the  Master  apportion  the  cash,  if  any, 
when  so  carried  over  to  '*  The  Simple  Contract  Debts  Account,"  amoD| 
the  simple  contract  creditors  of  the  said  testator  John  Wedderhum  tba 
elder,  according  to  the  sums  reported  or  to  be  reported  due  to  them  for 
principal  and  interest  and  subsequent  interest  as  aforesaid.    And  let  the 
monies  so  apportioned  be  paid  (a)  to  such  creditors  respectively,  &c 


(a)  The  operation  of  this  part 
of  the  decree  was  partially  sus- 
pended in  February,  1845,  upon 
the  application  of  the  parties  in- 


terested in  the  claim  referred  to  in 
the  Master's  report.  See  ante,  p. 
260. 
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Rock  v.  Cooke.  jVb»,  5^. 

1  HE  bill^  wbich  was  filed  on  the  5th  February^  1844^  by  in  1823  an 
a  simple  contract  creditor  of  the  late  Sir  Gregory  Page  broughT^pon 
Turner  against  his  executors^  alleged^  that,  in  and  prior  to  *  te°"*Tt? 
the  year  1823,  Sir  Gregory  Page  Turner  became  indebted  debtor  was  ar- 
to  the  plaintiff  in  divers  sums  of  money  to  a  considerable  afterwards  the 
amount,  which  were  secured  by  the  promissory  notes  of  cUrSuTi^tic' 
the  debtor;  that,  in  the  year  1823,  the  plaintiff  brought  ^^^  J?^^, 
his  action  on  these  notes  against  Sir  G.  P.  Turner,  in  mittees,  filed  a 
which,  in  December  of  that  year,  he  was  arrested;  that,  the  action,    in 
subsequently,  in  the  same  month  of  December,  a  commis-  f^nt^cnt"* 
sion  of  lunacy  issued  against  Sir  G.  P.  Turner,  under  wag  made  and 

carried  into 

which  he  was  declared  a  lunatic  as  from  the  1st  July,  execution  by  an 
1823;  that,  on  the  22nd  June,  1825,  Sir  G.  P.  Turner,  by  S^art°ltreby 
his  committees,  filed  a  bill  against  the  plaintiff,  praying  to  ^J*  ^^^7^ 
have  the  notes  delivered  up,  or  that  they  might  stand  as  a  creditor  agreed 
security  for  what  was  really  due,  and  for  an  injunction  to  and  did  pro- 
restrain  the  action;  that  the  plaintiff  put  in  his  answer  to  b^*hii^dU;bt 
that  bill;  and  that,  by  an  order  of  the  27th  July,  1825,  ?«^dcr  the 

lunacy.     In 

made  in  that  cause,  it  was  ordered,  by  consent  of  the  1843,  however, 
plaintiff,  that  the  detainer  in  the  action  should  be  dis-  Master  a^ng 
charged  and  the  action  discontinued,  and  that  the  plaintiff  5J^^**^][Se  a^ 
should  go  in  and  establish  his  claim  under  the  lunacy;  re^n  as  to  the 

creditor's 

that  divers  proceedings  were  had  in  the  lunacy,  but  that  daim,  the 
they  were  not  finally  wound  up,  and  that  the  plaintiff^s  The  creditor 
claim  had  never  been  allowed,  and  that  he  had  been  un-  Sj?^  *^?^  ^^ 

bill  against  the 

able  to  obtain  payment;  that,  in  1841,  Sir  G.  P.  Turner,  lunatic's  execu- 

during  a  lucid  interval,  made  his  will,  by  which  he  di-  upon  demurrer, 

rected  payment  of  his  debts,  but  that  he  remained  gene-  ^  no  judidi' 

rally  a  lunatic  till  the  6th  March,  1843,  when  he  died.  knowledge  of 

^  '  '  the  effect  of  the 

death  of  the 

To  this  bill  the  defendant  demurred  generally  for  want  }he  prooledhigs 

«f  equity-  tTiL'^ 

of  the  plaintiff  was  not  barred  by  lapse  of  time. 


478  CASKS   IN    CHANCERY* 

1844.  It  was  admitted  at  the  bar,  that  the  Master,  by  his  re- 

port in  the  lunacy,  had  stated  that  he  had  allowed  some  of 
the  debts,  but  that  others  in  his  opinion  required  inyesti- 
gation,  and  that  he  had  made  no  report  either  in  favour  of 
or  against  the  plaintiff^s  claim. 

Mr.  Wigram  and  Mr.  Freeling,  in  support  of  the  de- 
murrer, contended,  that  the  plaintiff's  claim  was  barred 
by  the  Statute  of  Limitations ;  that,  although  the  Court 
would  relieve  against  the  effect  of  the  statute  where  an 
injunction  had  been  improperly  obtained,  yet  in  no  case 
would  that  relief  be  given  where  the  order  for  the  injunc- 
tion had  been  made  by  consent  of  the  adverse  party :  Ptd- 
teney  v.  Warren  (a),  BondY.  Hopkins  {b);  and,  consequently, 
where  the  delay  in  the  proceedings  at  law  had  arisen  in 
part  by  that  party's  own  act :  Fyson  v.  Pole  (c).    Moreover, 
that,  in  this  case,  the  plaintiff  had  bound  himself  to  pro- 
ceed under  the  lunacy,  and  must  take  the  consequences. 
He  had  a  complete  remedy  under  the  lunacy,  and  if  he  had 
neglected  to  avail  himself  of  it,  it  was  his  own  laches.  The 
death  of  the  lunatic  did  not  affect  his  rights  in  that  re- 
spect: Ex  parte  M^Dougal[d).     [The  Vtce-ChanceUor,— 
Suppose  Sir  O.  P.  Turner  now  to  be  alive,  and  not  to  have 
recovered,  would  the  plaintiff  be  precluded  from  establish- 
ing his    debt,   the   Master  not  having  reported  finally 
against  him?] 

Mr.  Russell  and  Mr.  Glasse  contrh,  after  suggesting  tbt 
Ex  parte  M'Dougal,  and  some  other  cases  of  the  same 
kind,  were  at  variance  with  the  case  In  re  Barry  (e),  were 
stopped  by  the  Court. 

The  Vice-Chancellor. — It    does   not   appear  to  me 

(a)  6  Ves.  73,  92,  93,  (d)  12  Ves.  384. 

(b)  1  Sch.  &  L.  413.  (e)  1  Molloy,  414. 

(c)  3  Y.  &  C.  2C6. 


CA8SS  IN    CHANCERY.  479 

that  I  onght^  for  the  present  purpose^  to  infer^  that^  so  far  1344. 
as  the  jurisdiction  in  lunacy  is  concerned^  the  plaintiff  is 
precluded  from  establishing  his  claim  by  reason  of  the 
lapse  of  time.  I  think  that  I  ought  not^  upon  this  re- 
cord, to  infer,  that,  if  Sir  G.  P.  Turner  were  alive,  and 
the  lunacy  had  continued,  it  would  not  still  be  competent 
to  the  claimant  to  go  before  the  Master  and  establish  his 
rights.  Assuming  that  to  be  so,  there  was,  at  the  time  of 
the  death  of  Sir  Gregory  Page  Turner,  a  demand  against 
him  for  which,  if  truly  existing,  (and  I  must  treat  it-  on 
this  record  as  truly  existing),  a  remedy  was  open.  I  am 
not  bound  judicially  to  know  the  rules  of  practice  in 
lunacy ;  and  even  if  the  course  of  practice  in  lunacy  be 
such  as  has  been  represented,  I  do  not  'know  that  it  is  so 
fixed  as  to  preclude  the  person  entrusted  by  the  Crown 
with  the  administration  in  lunacy  from  departing  from 
that  course.  I  cannot  say  whether  the  plaintiff  has  now 
the  means  of  establishing  his  debt  in  the  lunacy.  If  he 
has  not,  the  remedy  which  he  had  at  the  death  of  Sir  G.  P. 
Turner  does  not  now  exist;  and,  if  he  cannot  have  the 
remedy  for  which  the  action  was  stayed,  is  he  now  to  be 
precluded,  the  alleged  debtor  being  dead,  from  suing  his 
executors?  I  am  of  opinion,  that  upon  this  record  it  would 
be  imprudent  to  say  so,  by  allowing  the  demurrer.  I, 
therefore,  shall  allow  this  cause  to  go  on.  Overrule  the 
demurrer,  without  prejudice  to  any  question  that  may  be 
made  at  the  hearing  of  the  cause,  and  reserve  the  costs. 
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Nov.  6th.  Bristow  V.  Wood. 

Pnrciuuer  dis-    tjY  indentures  of  lease  and  release^  dated  respectively  the 

u!r!^m^t  ^^^^  ^*  ^^^^  ^^  ^^y*  ^^^>  *  P^^®  ®^  ^*^^  known  by  the 
upon  a  doubt     name  of  The  New  Key,  situate  near  liyerpool.  was  con- 

land  was  not  veyed  to  the  plainti£P  Bristow  in  fee ;  and  by  indentures  d 
renimtof  whkdi  l^s^^  ttud  release,  dated  respectively  the  16th  and  17th  ct 
lie  had  not        November,  1883,  Bristow,  for  the  consideration  mentioned 

notice.  ^  19  9 

in  the  release,  conveyed  a  portion  of  the  same  piece  of  land 
to  Jenkins  in  fee. 

The  indenture  of  release  of  the  17th  November^  1838, 
contained  the  following  mutual  covenant : — ''And  the  said 
Simon  Bristow,  for*  himself,  his  heirs,  executors,  and  ad- 
ministrators, as  to  that  part  of  the  field  called  The  New 
Key  which  is  not  conveyed  by  him  to  the  said  Heniy 
Jenkins  and  his  heirs,  hereby  covenants  with  the  said 
Henry  Jenkins,  his  appointees,  heirs,  and  assigns,  and 
the  said  Henry  Jenkins,  for  himself,  his  heirs,  executm, 
and  administrators,  as  to  the  said  part  of  the  field  hereby 
conveyed  to  him^  hereby  covenants  with  the  said  Simon 
Bristow,  his  appointees,  heirs,  and  assigns,  that  no  houses 
in  courts,  or  any  houses  of  less  value  than  dSSOO,  shall  be 
erected  or  built  upon  their  respective  parcels  of  land,  or 
any  part  or  parts  thereof;  and  that  they,  the  said  Simon 
Bristow  and  Henry  Jenkins,  respectively,  shall  not,  nor 
will,  erect,  or  permit  or  suffer  to  be  erected  or  made  iqxm 
the  same  respective  parcels  of  land,  or  any  part  or  parts 
thereof  respectively,  any  steam-engine  or  manufactory,  nor 
carry  on,  nor  permit  or  suffer  to  be  carried  on,  in  or  upon 
the  same,  or  any  building  to  be  erected  thereupon,  any 
trade  or  business  whatsoever  which  can,  shall,  or  may  be 
considered  a  nuisance  to  the  neighbourhood.'' 

Bristow  subsequently  entered  into  an  agreement  for  sale 
of  the  remaining  portion  of  The  New  Key  (with  other  pro- 
perty) to  the  defendant  Wood,  in  fee  simple  in  possessioo, 
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free  firom  incumbrances.  An  objection^  however^  was  taken  1944. 
to  the  title^  on  tlu  part  of  the  defendant,  on  the  ground 
that  the  covenant  which  ha^  been  entered  into,  and  of 
which  the  defendant  had  no  notice  when  he  signed  the  con- 
tract, was  not  merely  personal,  but  ran  with  the  land ;  and 
this  objection  having  been  persisted  in,  the  present  bill 
was  filed  to  enforce  the  performance  of  the  agreement. 

The  Master  having  reported  in  favour  of  the  title,  an 
exception  was  taken  to  his  report  on  the  part  of  the  de- 
fendant. 

Mr.  RuBsett  and  Mr.  BnukM^  for  the  exception,  cited 
Lawrence  Pakenham's  case  (a),  Spencer's  case  (6),  Holmes  v. 
Buckley  (c),  Duke  of  Bedford  v.  Trustees  of  the  British  Mu^ 
sewn  (d),  Keppell  v.  Bailey  (e).  Peel  v.  Wilks  (/),  Whatman 
V.  GOson  (sf),  Schreiber  v.  Creed  (A). 

Mr.  Wigram  and  Mr.  Smyihe,  ecntrh, — ^The  covenant  was 
introduced  into  the  deed  for  the  amelioration  of  the  pro- 
perty ;  it  is  clearly  a  beneficial  covenant.  Whether  it  runs 
with  the  land  or  not,  must  depend  on  whether  there  is 
privity  of  estate  between  the  covenanting  parties ;  in  order 
to  make  it  run  with  the  land,  it  is  not  sufficient  that  it 
should  concern  the  land:  Webb  v.  Russell {i),  Roach  v. 
Wadham  (A).  Now,  although  a  covenant  might  be  entered 
into,  which  might  bind  the  assigns  without  their  being 
named,  yet,  in  this  case,  there  is  everything  to  shew  that 
the  parties  did  not  intend  to  bind  their  assigns. 

The  Yicb-Chancellob  was  of  opinion  that  the  ques- 

(«)  42  £dw.  3,  fo.  3.  reported. 

lb)  5  Rep.  16  a.  (si)  9  Sim.  196. 

(c)  Prec.  Cha.  39.  (A)  10  Sim.  9. 

(d)  2M.81  K.  552.  (t)  3  T.  R.  393 ;  eee  p.  402. 

(e)  Id.  517.  (*)  6  Eait,  289. 
(/)  In  Ch.,  cor.  V.  C.  K.  B.,  not 
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tion  which  had  been  raised  by  the  exception  was  of  too 
doubtful  a  nature  to  justify  the  Court  in  compelling  the 
purchaser  to  accept  the  title. 


Nov,  12M  ^ 

14M. 
Testator  gave 
certain  fee- 
ftrm  rents  and 
stock  in  the 
funds  to  tnis- 


DOYNE  V.  CaRTWRIOHT. 

James  bridges,  by  his  wllI,  dated  the  2nd  May, 
1789,  gave  and  devised  his  fee-farm  rents,  amounting  to 
jE63  per  annum,  payable  out  of  certain  estates  in  NorA- 
tees,  upon  tmst  amptoushire,  and  also  his  rent-charge  of  <£50,  payable  oat 

to  pay  the  an-        i»  •  •     r^ 

nuai  produce      of  certain  estates  in  Gloucestershire,  and  also  a  sum  of 
to  his  two  nieces  ^^000  stock,  and  all  Other  his  stock  in  the  funds  which 

M.  and  N.  for 
their  lives  and 
the  life  of  the 
sarrivor;  and 
after  the  de- 
cease of  the 
snrriTor  of 
them  iMnuir- 
ried^  to  convey 
or  transfer  the 
rents  and  the 
stock  to  the 
children  of  B. ; 
with  a  proviso, 
howerer,  that, 
if  his  nieces, 
or  either  of 


might  be  standing  in  his  name  at  his  death,  to  trustees, 
their  heirs,  executors,  and  administrators,  upon  trust  to 
pay  and  apply  the  said  fee -farm  rents  and  rent-charge, 
and  the  dividends  of  the  stock,  unto  his  the  testator's 
two  nieces,  Annabella  Kearney  and  Susanna  Kearney,  in 
equal  moieties,  share  and  share  alike,  for  and  during  the 
term  of  their  joint  natural  lives,  subject  nevertheless  to 
the  proviso  or  condition  thereinafter  contained,  in  case 
they  his  said  nieces,  or  either  of  them,  should  happen  to 
marry  as  after  mentioned;  and,  after  the  death  of  either 
mm  ^e'dis-  ^^  them  his  said  nieces  unmarried,  then  upon  trust  to  pay 
tees  should        the  whole  of  the  said  fee-farm  rents  and  rent-chare:es,  in- 

have  powOT  to  o    # 

settle  the  share  terest  and  dividends,  and  annual  produce  unto  the  siu^ 
^oMn^^UiT  vivor  of  them  his  said  nieces,  during  the  term  of  the 
her  braefit  and    natural  life  of  such  survivor;  and,  after  the  decease  of  the 

that  of  her  ' 

hosband  and 
children;  and 

that,  in  Uie  erent  of  a  marriage  and  children  of  the  marriage  who  should  attain  twenty-one,  (hi 
not  othtrwi$€)t  the  limitations  over  in  favour  of  B/s  children  should  be  void.  And  the  teititor 
gave  the  residue  of  his  property  to  M.  and  N.  absolutely.  M.  and  N.  both  married,  bat  had 
no  children,  and  their  settlements  provided,  that,  in  the  event  of  their  having  no  children,  the 
persons  interested  under  the  will  should  take : — Held,  that  the  children  of  B.  were  entitled. 

Testator  gave  certain  real  and  personal  property  to  trustees,  upon  trust  to  pay  the  sonal 
income  to  his  two  nieces,  in  equal  moieties,  during  their  lives :  and,  after  the  death  of  eithtf 
of  them  nnimarriedj  then  upon  trust  to  pay  the  whole  income  to  the  survivor  during  her  11^ 
Upon  the  death  of  one  of  the  nieces  who  had  married — Held,  upon  the  oonstmctkm  of  tha 
entire  will,  that  the  survivor  was  entitled  to  the  whole  income  for  her  life. 
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Buryivor  of  them  hia  said  nieces  unmamedj  then  upon        lg44. 
tmst  to  pay  the  same  respectively  into  the  proper  hands        _.  ^ 
of  his  niece^  Frances^  wife  of  William  Baldwin^  for  her  life^  v. 

Castw&ioht 

for  her  sole  and  separate  use ;  and  after  her  decease  upon 
trust  to  convey,  assign,  and  transfer  the  said  rents,  rent 
charge,  and  stock  to  the  children  of  the  said  Frances  Bald- 
win, for  such  estates,  and  in  such  manner  and  form,  as  she 
should  by  deed  or  will,  as  therein  mentioned,  notwith- 
standing her  coverture,  appoint;  and  in  default  of  such 
appointment  to  all  and  every  her  children,  absolutely,  in 
equal  shares  &c.  Provided  always,  and  the  testator  de- 
clared his  will  to  be,  that,  if  either  or  both  of  his  said 
nieces,  Annabella  Kearney  and  Susanna  Kearney,  should 
happen  to  marry,  in  such  case  he  thereby  authorized  and 
empowered  them,  the  said  trustees,  and  the  survivor  of 
them  &c.  to  convey,  assign,  transfer,  and  pay,  apply,  settle, 
and  assure  one  full,  equal,  and  undivided  moiety  or  half 
part  as  well  of  the  said  fee  farm  rents  and  rent  charge,  as 
also  the  said  capital  sum  of  dSSOOO  stock,  and  likewise  all 
other  monies,  stocks,  funds,  and  government  securities  so 
given  to  them  upon  the  trusts  aforesaid,  and  every  or  any 
part  or  parts  of  such  moieties  respectively,  to,  for,  and 
upon  such  uses,  trusts,  intents,  and  purposes,  and  with 
and  under  such  powers,  provisoes,  restrictions,  conditions, 
and  agreements  for  the  benefit  of  either  and  each  of  his 
udd  nieces  who  should  so  marry  as  aforesaid,  or  her  or 
their  respective  husband  or  husbands,  and  child  or  child- 
ren, either  or  any  of  them,  as  they  the  said  trustees,  or 
the  survivor  of  them,  or  the  heirs,  executors,  or  admini- 
strators of  such  survivor,  should  in  their  discretion  think 
fit  for  the  interest  of  his  said  nieces  respectively,  and  their 
respective  children;  and,  in  the  event  of  the  said  last- 
mentioned  nieces,  or  either  of  them,  marrying  and  leaving 
any  child  or  children  who  should  attain  the  age  of  twenty- 
one  years,  then  and  in  that  case  (but  not  otherwise)  the 
said  testator  willed  and  declared  that  all  the  remainders 
VOL*  I.  K  K  c  c.  c. 


484  CA8B8  IN   CHANOA&T. 

1844.       over,  thereinbefore  by  him  limited  and  giren  in  the  said 

j^  ^^  ^     fee  farm  rents  and  rent  charge^  stocksj  funds  and  •ecari« 

V'  ties^  monies  and  premises^  unto  or  in  favoor  of  his  said 

Cartwrioht 

'  niece  Frances  Baldwin  and  her  children^  as  to  a  moietj 
thereof  respectively^  (if  only  one  of  his  said  nieees^  Amuh 
bella  Kearney  or  Susanna  Kearney  should  marry  and 
leave  a  child  or  children  who  should  attain  the  age  of 
twenty-one  years)^  and  as  to  the  whole  thereof^  (in  case  thej 
should  both  marry  and  leave  such  child  or  children  as  afore- 
said), should  cease,  determine,  and  be  absolute^  void  and 
of  no  effect;  anything  therein  contained  to  the  oontniy 
thereof  in  anywise  notwithstanding.     And,  after  fiill  pay- 
ment of  all  his  just  debts,  legacies,  and  funeral  expenses, 
and  the  expense  of  proving  his  will,  the  testator  thereby 
gave,  devised,  and  bequeathed  all  the  rest,  residue,  and 
remainder  of  his  estate  and  effects,  both  real  and  personal, 
not  thereinbefore  by  him  particularly  disposed  o^  unto 
his  said  nieces,  Annabella  Kearney  and  Susanna  Kesr- 
ney,  share  and  share  alike  absolutely  for  ever.    And  be 
nominated  and  appointed  the  trustees  to  be  joint  execnton 
of  his  will. 
The  testator  died  soon  after  the  date  of  his  wilL 
By  an  indenture  dated  the  4th  June,  1790,  and  made 
upon  the  marriage  of  Susanna  Kearney  with  the  Rev.  Ed- 
mund Cartwright,  Susanna  Kearney's  moiety  of  the  pio- 
perty  comprised  in  the  will  of  the  testator,  and  also  ker 
contingent  right  to  the  other  moiely,  or  the  income  theie- 
of,  in  the  event  of  her  sister  dying  unmarried  in  her  life- 
time, were  settled  upon  her  for  her  separate  use  dniing 
the  joint  lives  of  herself  and  her  husband,  and  after  tlie 
death  of  either  of  them  upon  the  survivor,  and  after  the 
death  of  the  survivor  for  the  benefit  of  the  ohildvsn  of  tb 
marriage;  with  a  proviso,  that  in  case  there  should  be  do 
child  or  children  of  the  marriage,  or  being  such,  all  of 
them  such  die  before  any  of  their  shares  should  beoooie 
vested  or  payable,  the  trustees  should,  after  the  death  of 
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the  snraTor  of  the  husband  and  wife^  stand  seised  and        1844. 
possessed  of  the  said  moiety  of  the  said  rents  and  rent      "p^^^" 
charge^  and  of  the  said  stocks^  ftinds^  and  other  securities^  ^      «• 
and  of  the  then  future  dividends^  interest^  and  annual 
produce  attending  the  same^  in  trust  for  such  person  and 
persons  as  should  be  then  entitled  to  the  same  respectively^ 
and  for  snob  uses,  ends,  intents,  and  purposes  as  were  ex- 
pressed and  declared  of  and  concerning  the  same  respect- 
ively, in  and  by  the  will  of  the  testator,  James  Brydges 
deceased,  in  that  behalf. 

By  an  indenture,  dated  the  Slst  July,  1790,  and  made 
upon  the  marriage  of  Annabella  Kearney  with  Charles 
Cartwright,  Esq.,  her  share  of  the  property  comprised  in 
the  will  of  the  testator  was  settled  in  the  same  manner  as 
her  sister's  share  has  been  settled;  the  same  persons  being 
nominated  and  acting  as  trustees  under  both  settlements, 
and  being  the  same  individuals  who  had  been  appointed 
trustees  and  executors  under  the  testator's  will. 

There  never  was  any  issue  of  either  of  these  marriages. 

Charles  Cartwright  died  in  1807.  Edmund  died  in  1828. 
Annabella,  the  widow  of  Charles  Cartwright,  died  in  1836, 
intestate  as  to  her  real  estates.  Susanna,  the  widow  of 
Edmund  Cartwright,  was  living  at  the  time  of  the  institu- 
tion of  the  present  suit,  and  was  of  the  age  of  eighty-six, 
or  thereabouts. 

Mrs.  Baldwin  died  in  1839,  leaving  several  children,  in 
whose  favour  she  had  at  various  times  in  her  lifetime  by 
deed,  and  also  by  her  will,  exercised  the  power  of  appoint- 
ment given  to  her  by  the  testator's  will. 

The  plaintiffs  were  the  real  and  personal  representatives 
as  well  of  the  testator  as  of  the  surviving  trustee  under  the 
will  and  settlements,  and  of  Annabella  Cartwright.  The 
defendants  were  Mrs.  Susanna  Cartwright  and  Mrs.  Bald- 
win's appointees,  or  their  assigns. 

The  principal  question  was,  whether,  in  the  events  that 
had  happened,  the  Baldwin  family  took  any  interest  in  the 

K  K  2 
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1844.        property  bequeathed  by  the  will^  there  being  no  express 
DoTNB       provision  made  in  the  will  for  the  ease  of  the  nieces 
dying  married  and  without  leaving  children. 


9. 

Cahtwriobt. 


Mr.  Kenyan  Parker  and  Mr.  Boyle  for  the  plaintiff.— 
The  testator  never  intended  that  the  Baldwins  should  take 
anything  if  the  nieces  married.  Upon  the  marriage  of  the 
nieces  the  trustees  had  a  discretionary  power  of  aettUng 
the  property.  They  might  have  settled  the  whole  upon 
the  husband,  or  the  wife,  or  the  children.  They  did  actu- 
ally settle  life  interests  on  the  husbands.  Under  these 
circumstances,  the  property  has  passed  under  the  reaiduaiy 
clause  in  the  testator's  will  to  the  parties  entitled  to  the 
residue  of  his  estate.  No  implied  gift  can  arise  to  the 
Baldwins  from  the  clause  of  revocation,  any  more  than 
from  a  mere  recital  of  an  erroneous  conception  of  right 
Dashwood  v.  Peyton  (a).  At  all  events  the  heir-at-law 
ought  not  to  be  disinherited  as  to  the  fee  farm-rents  with- 
out express  words.  Maberley  v.  Strode  (£),  explains  the 
meaning  of  the  word  ''  unmarried.'^ 

Mr.  Swanston  and  Mr.  Glasse  for  the  defendant,  Su- 
sanna Cartwright. 

Mr.  Russell,  Mr.  Hodgson,  and  Mr.  Wood,  for  other  de- 
fendants. 


Mr.  Wiffram  and  Mr.  Wilcock  for  others. 

Mr.  Yaunge  for  another. 

The  Vice-Chancellob. — The  testator  gives  a  life  in- 
terest to  his  two  nieces,  and  to  the  survivor  of  them  in 
case  either  of  them  die  unmarried,  and  after  the  death  of 


(a)  18  Vei.  27.  (6)  3  Vefc  440. 
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the  snrviYor^  in  case  both  die  unmarried  (which  has  not        18^« 
happened)  he  gives  the  property  to  the  Baldwins ;  and  it        Dotns 
seems  to  me  (though  it  is  not  necessary  to  decide  the  cartwrioht 
point)  that,  if  there  were  nothing  more  in  the  will,  the 
Baldwins  would  have  taken  nothing. 

But  after  having  made  these  dispositions  in  favour  of 
the  Baldwins^  and  none  in  the  event  of  the  nieces  marry- 
ing, the  testator  gives  power  to  the  trustees,  upon  the 
marriage  of  his  nieces,  or  the  marriage  of  either  of  them, 
to  settle  the  property  upon  the  husband  and  children  in 
such  manner  as  the  trustees  may  think  fit ;  he  has  not  in 
terms  provided  for  the  issue,  or  even  for  the  nieces  them- 
selves, except  in  the  shape  of  giving  the  trustees  a  power. 
Settlements  were  made  by  the  trustees,  which  left  ques- 
tions imder  the  will  open ;  in  the  event  of  there  being  no 
child,  the  property  was  to  go  as  directed  by  the  will.  The 
will  contained  no  provision  for  the  event  of  the  trustees 
making  no  settlement.  Whether,  if  the  trustees  had 
made  no  settlement,  the  children  of  these  ladies,  having 
grown  up  to  the  estate  of  men  and  women,  would  have 
taken  an  interest  under  the  will,  I  need  not  decide,  as 
neither  of  the  ladies  ever  had  a  child.  It  is  also,  under 
the  circumstances  of  the  case,  unnecessary  to  say  whether 
life  estates  were  effectually  given  to  the  husbands  of  these 
ladies. 

After  having,  however,  given  this  power  to  the  trustees 
to  make  a  settlement  upon  his  nieces  and  their  children, 
the  testator  says :  "  And  in  the  event  of  my  last-mentioned 
nieces,  or  either  of  them,  marrying,  &c.  [His  Honor  read 
this  part  of  the  will  as  far  as  the  word  "  void.''  See  ante 
pp.  483,  484].  According  to  the  prior  language  of  the 
will,  if  either  of  the  nieces  married,  the  remainders  were 
not  to  take  effect,  but  here  he  has  said,  that  in  the  event  of 
his  said  nieces,  or  either  of  them,  marrying  and  leaving  a 
child  or  children  who  shall  attain  twenty-one,  (and  not 
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1844.        otherwise),  the  remainders  shall  cease  and  become  void. 
\^  '  If  the  former  part  of  the  will  be  taken  alone,  there  was 

V.  no  remainder  to  cease.    It  is  not  a  question^  what  is  the 

precise  letter  of  the  will^  bat  what  is  the  sense  of  the 
whole^  taken^  not  in  the  order  and  collocation  of  the  sen- 
tences^ but  altogether.  I  think  that  the  testator  has  ex- 
plained sufficiently  that  in  the  event  of  the  death  of  eack 
of  the  nieces^  without  leaving  a  child  who  ahoold  attain 
the  age  of  twenty-one^  the  Baldwins  were  to  take.  He 
has  said  this,  in  my  opini<m,  perhaps  not  accontefy,  but 
not  obscurely. 

A  question  was  then  raised,  whether  the  annual  income 
of  the  fund  arising  after  the  death  of  Annabella  Cart- 
wright  and  in  the  lifetime  of  her  surviving  sister  Susanna 
Cartwright,  belonged  to  the  sister  or  to  the  Baldwins. 

Nov.  14/A.  The  Vicb-Chancellob  was  of  opinion,  that  taking  into 
consideration  the  whole  scope  of  the  will,  the  words  most 
receive  a  liberal  construction,  and  that  the  annual  income 
during  the  time  mentioned  went  to  the  surviving  sbter. 
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•^  1844. 

Craik  V,  Lamb.  Nov.  12th, 

JlSth  4-  22nd. 
AMES   ORICEj  of  Warrington,  pawnbroker,  by  his  Testator  gave 

will,  dated  the  18th  February,  1837,  after  directing  that  SriSTiSitSSi 
all  his  juat  debts,  funeral  expenses,  and  the  costs  and  p^nonai  estate 
charges  attending  the  probate  of  his  will  should  be  paid  o£P  equally  between 

,,.     ,  ji.i_«  A.  xi-'A  J  and  amongst  an 

and  discharged  by  his  executors  thereinafter  named,  as  hisreUtions 


soon  after  his  decease  as  oonyeniently  might  be,  gave  se-  d^"^dpro?e 
Tcral  pecuniary  legacies,  and  concluded  his  will  thus: — *'  I  ^^ reution- 

*^  if       o  *  ship  to  him  by 

giye  and  bequeath  all  the  remainder  of  my  real  and  per-  Kneai  detcent. 
sooal  estate,  and  effects,  of  whatCTcr  the  same  may  consist,  o/issae  at  the^ 
unto  and  equally  between  and  amongst  all  my  relations  ^^^°^^^^^ 
who  may  claim  and  prove  their  rektionship  to  me  by  afte^a^T^He 
lineal  descent,  share  and  share  alike,  and  do  hereby  em*  sererai  first 
power  my  executors,  hereafter  named,  to  make  sale  and  ^^l^of'ki^:^ 
absointe  disposal  of  such  estate  and  effects,  and  to  distri-  P^[^*  ^?^  ^® 

*  ^  first  cousins 

bnte  the  same  as  aforesaid.    The  testator  appointed  Sa-  were  entitled  to 
muel  Astles,  John  CSraik,  and  Richard  Woodfall  to  be  his  esutebo^reai 

executors,  «idpersonaL 

The  testator  was  at  the  time  of  making  his  will,  and  of 
his  death,  which  latter  event  took  place  soon  after  the  date 
of  his  will,  seised  in  fee  of  three  freehold  messuages,  in 
Warrington.  He  was  also  possessed  of  a  considerable  per- 
sonal estate,  out  of  which  his  debts,  funeral  expenses,  and 
legacies  were  paid  by  his  executors. 

The  present  bill  was  filed  by  the  surviving  executor,  for 
the  purpose  of  obtaining  the  opinion  of  the  Court  upon 
the  construction  of  the  will,  as  regarded  the  interests  of  the 
residuary  devisees  and  legatees. 

By  the  decree  made  at  the  hearing  of  the  cause  the 
usual  directions  were  given  for  ascertaining  the  heir-at- 
law  and  next  of  kin  of  the  testator;  and  the  Master  was 
siso  directed  to  inquire  whether  the  testator  had,  at  the 
iMpective  times  of  making  his  will  and  of  his  death,  any 
and  what  relations  by  lineal  descent. 
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1844.  The  Master^  by  his  report^  after  finding  the  date  of  the 

will  and  the  death  of  the  testator,  and  that  he  was  at  the 
the  time  of  his  death  a  widower,  and  did  not  leave  any 
issne,  and  after  stating  minutely  the  pedigree  of  the  tes- 
tator's family,  found  that  the  testator  had,  at  the  respectiTe 
times  of  making  lus  will  and  of  his  death,  relations  by 
lineal  descent,  the  defendants,  Frances  Lamb,  John  Blun- 
dell,  Thomas  Blundell,  and  Elisabeth  Bosworth^  who  were 
respectively  first  cousins,  ex  parte  paiemd  of  the  testator; 
and  that  they  were  the  next  of  kin  of  the  testator  living  at 
the  time  of  his  death,  ex  parte  patemd;  and  that  the  said 
Frances  Lamb  and  John  Blundell  were  the  testator's  heirs- 
at-law;   and  that  the  defendants,  Nanqr  England  and 
Elizabeth  Hodgkin,  were  the  next  of  kin  of  the  testator, 
ex  parte  matemd,  living  at  the  time  of  his  death,  and  were 
respectively  his  first  cousins  ex  parte  tnatemd.    And  the 
Master  stated  that  no  evidence  had  been  laid  before  him  of 
there  being  any  other  next  of  kin;  that,  in  the  pedigree 
left  in  his  oflSce,  it  was  stated  that  there  were  persons 
(named)  who,  if  living,  and  having  proved  their  relation- 
ship, would  be  of  the  next  of  kin  of  the  testator,  or,  if 
dead,  leaving  issue,  whose   issue  would  be  the  next  of 
kin  of  the  testator;  but  that  no  such  proof  had  been  ad- 
duced, but  on  the  contrary  it  was  stated  to  him  that  such 
persons  were  unknown. 

The  cause  now  came  on  for  hearing  for  further  direc- 
tions. 

Mr.  Spence  and  Mr.  John  Adams,  for  the  plaintiffs. 

Mr.  Wigram  and  Mr.  Busk  for  the  heirs-at-law,  con- 
tended that  the  words ''  relations  by  lineal  descent,"  metnt 
descendants  according  to  the  course  of  law,  and  therefore 
the  heirs  were  entitled  to  the  entire  real  estate.  Bat, 
supposing  the  expressions  made  use  of  by  the  testator  to 
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be  doubtfiil^  they  might  be  interpreted  for  the  benefit  of 
the  heirs*    Cook  ▼•  Gerrard  (a),  Trent  y.  Banning  {b), 

Mr.  Swansion  (with  him  Mr*  Grove),  for  the  cousins  of  the 
testator^  ex  parte  patemd,  cited  Co.  Idtt.  10  b^  28  b ;  Litt. 
sec.  889 ;  and  contended  that  the  testator  meant  relations 
by  bloody  as  distinguished  from  relations  by  a£Binity. 


1844. 


Mr.  Tenqiile  (with  him  Mr.  fViUiams),  for  the  cousins^ 
ex  parte  maiemd,  mentioned  the  following  lines  in  Shake- 
speare's play  of  King  John ;  observing^  that  from  the  cir- 
cmnstances  of  King  John's  descent^  the  word  '^  lineal'' 
could  not  there  be  used  in  reference  to  a  direct  line  of 
descent  firom  father  to  son : — 

Peace  be  to  France  ;  if  France  in  peace  permit 
Our  just  and  lineal  entrance  to  our  own  (c). 

Mr.  Thomae  Tkamer  appeared  for  other  parties. 


(a)  1  Samid.181. 

(6)  7  Eaat,  97. 

(c)  King  John ;  Act  2,  Sc.  1 . 
Hie  expressions  "  lineal  descent" 
and  ''  lineally  descended,"  as  con- 
fined to  the  case  of  a  direct  line 
of  descent  from  father  to  son,  seem 
to  have  been  derived  from  the 
French  of  Littleton.  See  Litt. 
sect.  8.  It  is  believed  that  no 
single  words  answering  respectively 
to  the  words  imeal  and  linealmetU^ 
and  used  in  the  narrow  sense  in 
which  Littleton  emplo3rs  them,  are 
to  be  met  with  in  the  works  of  pre- 
ceding writers.  See  Glanvile,  lib. 
7,0.4;  Bracton,  lib.  2,  c.  31 ;  Brit- 
ton,  p.  119  (^  nteeesiione);  Fleta, 
c^  2,  p.  372.     And,  although  the 


generality  of  writers  since  Little- 
ton's time  have  copied  or  adopted 
his  expressions,  yet  some  of  com- 
paratively modern  date,  as  Lord 
Hale  and  Sir  Martin  Wright,  ap- 
pear to  avoid  the  use  of  them.  It 
may  be  remarked  that  Littletoui 
who  introduced  the  distinction  be- 
tween lineal  and  collateral  war- 
ranties, (see  Vaugh.  360,  366, 
375  ;  Butl.  Co.  Litt.  373  b,  note 
(2)),  found  it  necessary  to  qualify 
his  definition  of  a  '<  lineal  war- 
ranty, **  by  adding  that  it  was  not 
so  called  because  the  warranty  de- 
scended from  the  father  to  his  heir, 
but  for  other  reasons;  see  Litt. 
sect.  703.  And  Lord  Coke  com- 
menting upon  this,  observes,  that 


iOt 
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The  Yicx-Chancbllob. — ^Upon  the  qaestion  for  de- 
cision in  this  csQse^  which  is  as  to  the  meaning  of  three 
words  in  the  will  of  James  Grice^  of  Warrington,  in  Lan- 
cashire^ pawnbroker^  and  is  not^  I  think,  without  difficnlty, 
I  was  willing^  and  perhaps  desirous,  to  ask  the  opinion  of 
a  Court  of  law.  This  might  have  been  done  by  a  case 
stating  the  will,  with  a  deviation  from  its  actual  lan- 
guage, in  other  respects  neither  extensive  nor  affecting  the 
substance  of  the  controversy.  Each  party  having,  how- 
ever, expressed  a  wish  that  this  should  not  be,  and  that 
I  should,  without  any  assistance  firom  a  Court  of  law^ 
decide  it,  I  have  considered  this  point  as  well  as  I  have 
been  able. 

The  testator  was  bom  in  the  year  1772,  was  married 
once  only,  and  had  of  that  marriage  an  only  child.  The 
wife  and  child  both  died  several  years  before  the  year 
1837.  The  child  died  when  less  than  three  years  old. 
The  testator,  after  his  wife's  death,  does  not  appesrto 
have  contemplated  a  second  marriage,  or  to  have  supposed, 
or  suspected,  or  to  have  had  any  reason  for  supposing  or 
suspecting,  that  he  had,  or  was  likely  to  have,  any  issae, 
legitimate  or  illegitimate.  His  nearest  relations  in  blood 
when  his  will  was  made  were  his  first  cousins,  of  whom 
there  were  six  or  more.  He  does  not  appear  to  have  been 
at  any  time  out  of  England.  Thus  circumstanced  he  made 
his  will  in  1837  in  these  words — [His  Honor  here  read  the 
will,  and  then  proceeded.] 


whether  ^  heir  be  lineal  or  col- 
lateral, jet,  if  by  poMibOity  he 
might  claim  the  land  from  him 
that  made  the  warranty,  the  war* 
ranty  ii  liseaL  In  this  laat  in- 
■taoce,  therefore,  the  word  ''lineal," 
even  as  used  in  Littleton,  refers 
to  the  collateral  as  well  as  to  the 
direct  line  of  descent 


Notwithstanding,  however,  the 
foregoing  remarks,  it  is  scsicdy 
necessary  to  observe  that  the  word 
'*  lineal"  has  now  a  fised  s(gnific^ 
tion  which  can  be  varied  only  by 
fecial  cirownstances.  As  to  the 
eflEect  of  the  expression  ''eldeit 
male  lineal  desoendant,"  see  CM- 
die  w.  Woodfotd,  3  MyL &  Cr.5SI. 
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The  dispute  in  effect  is^  whether  the  words  "  by  lineal 
desceAt/^  in  this  will  ought,  as  the  heirs-at-law  contendi 
to  be  read  and  understood  as  meaning  "  by  lineal  descent 
from  me:''  in  other  words,  whether  by  **  relations"  the 
testator  meant,  as  the  heirs-at*law  say  he  did  mean,  ^*  de- 
scendants/^ Considering  the  circumstances  that  I  have 
mentioned,  it  is  impossible  to  suppose  that  there  can  be 
any  reasonable  person  who  would  not  be  unwilling  so  to 
interpret  the  instrument  unless  compelled  by  necessity, 
that  is,  by  some  inevitable  rule  of  law,  to  do  so.  Every 
man  reading  the  will  with  a  knowledge  of  tha  facts  must 
believe,  that,  in  all  probability,  the  words  ^'  by  lineal  de- 
scent "  were  used  ignorantly,  or  not  advisedly,  that  the 
testator,  probably,  could  not  have  intended  to  describe 
his  own  issue  by  the  word  "  relations,''  or  to  say  of  his 
issue  what  he  does  as  to  claiming  and  proving  relationship 
in  the  circumstances  in  which  he  stood,  and  that  in  all 
likelihood  the  testator  wished  not  to  die  intestate  as  to  his 
real  or  residuary  personal  estate.  Still  the  words  may  be 
too  strong  against  the  next  of  kin  to  be  surmounted.  Are 
they  too  strong  to  be  surmounted  ?  That  was  at  first  my 
impression,  an  impression  which  has,  however,  though  not 
without  some  difficulty,  been  removed  from  my  mind. 

Certainly,  unless  tiie  words  *'  by  lineal  descent "  are  un- 
dentood,  as  Che  heirs-at-law  contend  they  should  be,  they 
are  mere  surplusage,  (subject,  however,  to  the  question  as 
to  the  meaning  of  the  word  '^  relations") ;  while  by  so  con- 
struing them,  operation  and  effect  are  unquestionably  given 
to  them;  a  omsideration  generally,  or  often,  of  weight 
in  questions  of  construction :  nor  is  it  to  be  forgotten  that 
it  lies  upon  those  who  allege  that  an  heir  is  disinherited 
by  a  will,  to  prove  that  the  will  does  so.  Still,  though  un- 
necessary and  unusual,  it  cannot  I  think  be  considered 
absurd  or  untrue  to  speak  of  proving  collateral  kindred  to 
a  man  by  liaeal  descent,  meaning  lineal  descent  fiom  one 
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1844.  of  that  man's  progenitors;  in  no  other  way  than  which 
can  collateral  kindred  exist.  It  is  possible  that  the  tes- 
tator may  have  thought  that  '^  lineal ''  meant  ''legitimate/' 
It  is  also  possible,  that,  as  Mr.  Swanston  suggested,  the 
expression  ''by  lineal  descent ''may  have  been  used  for 
the  purpose  of  excluding  persons  connected  with  the  tes- 
tator merely  by  "affinity;"  an  observation  entitled  to 
considerable  attention,  if  the  word  "  relations  "  applied  to 
persons,  is,  as  he  contended,  not  properly  a  term  implying 
necessarily  consanguinity.  In  Johnson's  Dictionary,  in 
Bichardson's  Dictionary,  and  in  Bailey's  edition  of  Facdo- 
lati,  it  is  treated  as  extending  to  affinity ;  and  the  expres- 
sions "  a  relation  by  marriage,"  and  "  a  relation  in  the  law," 
as  denoting  connection  by  affinity,  are  popularly,  whether 
correct  or  incorrect,  of  occasional  if  not  of  firequent  use. 

On  the  whole,  as  the  circumstances  in  which  the  tes- 
tator stood,  and  the  frame  and  tenor  of  the  will  coon- 
tervail,  in  my  judgment,  any  argument  deriyed  from  the 
mere  superfluity  of  the  words  "  by  lineal  descent,"  if  they 
are  superfluous,  on  the  supposition  that  the  heirs'  con* 
tention  is  unfounded,  as  the  words  "  from  me,"  are  not 
added  to  the  words  by  "  lineal  descent,"  and  as  the  words 
"  from  me,"  being  absent,  the  three  words  present,  con- 
strued as  importing  that  the  relations  mentioned  must  be 
descendants  of  some  progenitor  of  the  testator,  are  neither 
false,  nor  contradictory,  nor  absurd,  I  think  that  it  is  not 
by  any  rule  of  law  prescribed  that  they  must  be  construed 
as  meaning  by  "  lineal  descent "  from  the  testator.    If  so, 
that  is  enough ;  for  necessity  only  could  produce  such  an 
interpretation  in  the  circumstances  of  this  case.     My  ulti- 
mate conclusion  is,  therefore,  against  the  heirs-at-Iaw, 
though  I  cannot  represent  myself  as  perfectly  confident 
that  it  is  correct.    It  must  not  be  understood  that  I 
give  any  opinion  whether  the  word  "  relations  "  compre- 
hends within  its  proper  meaning  persons  connected  bj 
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marriage^  though  not  of  kindred  in  blood ;  in  other  words,        1844. 
whether  relationship  includes  affinity. 

Declare  that  the  six  persons  found  by  the  Master  to  be  the  next  of 
kin  of  the  testator  are  beneficially  entitled  to  the  residue  of  the  testator's 
real  and  personal  estate,  in  equal  shares. 


Forbes  v.  Lawrence.  Nov.  22nd. 

John  LAWRENCE,  by  his  will,  dated  Ist  November,  Testator  gate 
1832,  after  directing  payment  of  his  debts  and  bequeathing  ;^50,ooo  to  bis 
certain  annuities  and  legacies,  directed  his  executors  to  set  ^a  dire^d 
apart  and  appropriate  out  of  the  public  stocks  of  Great  ^^^j^^^f. 
Britain,  of  which  he  the  testator  might  die  possessed,  such  should  be  set 
a  part  or  share  as  should  be  equivalent  to  the  sum  of  that  sum,  hi  aid 
£50,000  sterling,  and  to  pay  the  whole  of  the  interest,  ^J^' "J^a^^ 
dividends  and  annual  produce  thereof  to  his  wife  for  her  directed  that 

the  interest  of 

life  for  her  sole  and  separate  use.     And  after  the  decease  the  monies 

of  his  wife,  the  testator  directed  his  said  trustees  to  raise  the  raL  an^ 

out  of  the  said  last-mentioned  stocks,  funds,  and  securities,  hS^^J^^^' 

the  sum  of  d£6500  sterling  for  the  purposes  in  the  will  men-  personal  estate 

.       ,  not  specifically 

tioned,  and  subject  to  the  life  interest  of  his  wife  in  the  devised  or  be- 

said  dividends,  interest,  and  annual  produce,  and  also  sub-  2u!o!  of  the^ 

ject  to  the  said  sum  of  £6500  directed  to  be  raised  as  be-  ^^^^^    .  j 

fore  mentioned,  and  subject  to  his  said  trustees'  appro-  to  A.  for  life, 

priating  £10,000  sterling,  part  of  the  said  principal  sum  the  testator  be- 

of  £50,000,  in  aid  of  his  residuary  estate,  and  to  be  dis-  S^'S^^jJ^^" 

posed  of  as  thereinafter-mentioned,  he  directed  that  the  *!r,!?™?^    , 

'^  .  ;f  10,000,  to  be 

said  sum  of  £50,000,  or  the  eqmvalent  stocks,  funds,  and  paid  to  him  out 
securities  wherein  the  same  might  be  invested,  should  be  cs^:"— .'**'^ 
in  trust  for  all  the  children  of  his  brother  Isaac  Lawrence  romof^^o^ 
the  elder,  who  should  be  living  at  the  decease  of  his  the  ^^^  ^J  ^^ 

codicil  was  dia- 

testator's  wife,  in  the  manner  and  under  the  conditions  tinct  from  the 

^         J  •     XL        *ii  sum  of  J^l 0,000 

mentioned  m  the  will.  gi^en  br  the 

wiU. 
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1844.  The  testator  then  after  devising  a  copyhold  estate,  di- 

rected and  required  his  said  trustees  by  and  out  of  the 
said  sum  of  £50,000  so  directed  to  be  invested  for  the 
benefit  of  his  said  wife,  but  subject  and  without  prejudice  to 
her  life  interest  therein,  to  set  apart  and  appropriate  the 
sum  of  £10,000  sterling  in  aid  of  his  residuary  personal 
estate,  and  he  directed  the  same  to  be  applied  and  dis- 
posed of  for  the  benefit  of  his  brother  Isaac  Lawrence,  his 
wife  and  children,  in  the  same  manner  as  was  therein- 
after directed  concerning  such  residue.  And  he  gave, 
devised,  and  bequeathed  all  his  freehold  and  his  copyhold 
estates  (except  as  before  mentioned)  and  all  his  leasdioM 
and  personal  estate  to  the  same  trustees  upon  trust  u 
soon  as  conveniently  might  be  after  his  death,  to  call  in 
and  convert  into  money  the  convertible  personal  estate, 
and  to  sell  the  real  estate,  and  to  stand  possessed  of  the 
monies  arising  from  such  conversion  and  sale,  and  of  the 
annual  produce  of  his  real  and  personal  estate  until  such 
conversion  and  sale,  and  also  of  the  said  sum  of  £10,000 
thereinbefore  directed  to  be  appropriated  after  the  decease 
of  his  said  wife  in  aid  of  his  residuary  estate,  upon  trast, 
that  they,  his  said  trustees,  should  lay  out  and  invest  the 
same  in  their  names  in  government  or  real  securities,  and 
pay  the  dividends,  interest,  and  annual  produce  thereof  to 
his  brother  Isaac  Lawrence  for  his  life,  then  to  Mary  the 
wife  of  his  said  brother  for  her  Ufe,  and  after  the  death  of 
the  survivor  of  them,  should  stand  possessed  of  the  whole 
of  the  last-mentioned  trust-monies,  stocks,  funds,  and 
securities,  and  the  dividends  and  interest  thereof  in  troft 
for  the  children  then  living  of  his  said  brother  Lawrence^ 
in  the  manner  and  under  the  conditions  mentioned  in  the 
wiU. 

By  a  codicil,  the  testator,  after  reciting  that  he  had,  by 
his  will,  given  certain  annuities  of  £80,  £50,  and  £30,  to 
difierent  persons  named,  revoked  those  bequests,  and  in 
lieu  thereof,  gave  to  the  same  persons  annuities  of  iC0O; 
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£40,  and  £20,  and  added — "  the  same  three  last-mentioned  1844. 
annuities  to  be  paid,  and  applied,  and  provided  for,  in  the 
same  manner  in  all  respects  as  is  bj  my  said  will  declared 
concerning  the  annuities  of  £80,  £50,  and  £30  thereby 
bequeathed }  and  I  giye  and  bequeath  to  my  brother  Isaac 
Lawrence,  the  legaqr  or  sum  of  £10,000  to  be  paid  to  him 
out  of  my  residuary  estate/' 

Soon  after  the  death  of  the  testator,  the  widow  being 
alive,  the  executors  paid  to  Isaac  Lawrence  his  legacy  of 
£10,000.  They  afterwards,  however,  under  the  advice  of 
an  eminent  counsel,  filed  the  present  bill  for  the  purpose 
of  obtaining  the  opinion  of  the  Court  as  to  the  propriety  of 
that  payment;  it  being  suggested  that  by  ^^the  legacy  or 
sum  of  £10,000''  mentioned  in  the  codicil,  the  testator 
possibly  meant  the  sum  of  £10,000  mentioned  in  the  will^ 
in  which  case  the  legacy  in  question  would  not  be  payable 
to  Isaac  Lawrence  until  after  the  death  of  the  widow,  and 
being  payable  out  of  the  £50,000,  the  general  residuary 
estate  would  be  left  undiminished, 

Mr.  Wijfram  and  Mr.  SiifUonj  appeared  for  the  plaintiffii. 

Mr.  Russell,  Mr.  Kenyan  Parker,  and  Mr.  Hansard,  for 
the  defendants. 

The  Yicb-Chancbllor. — ^Without  intending  to  speak 
disrespectftilly  of  the  opinion  which  has  been  given,  I  owe 
it  to  truth  to  say,  that  I  see  no  difficulty  in  the  case. 

DfiCLA&B  that  the  £10,000  given  to  Isaac  Lawrence  by  the  codicil  is  a 
separate  and  distinct  legacy  from  the  £10,000  given  by  the  will. 
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1844. 
December  eth.  SUTHERLAND  V.  CoOKB. 

Testator,  after  WiLLIAM  COOKE,  by  his  will  dated  the  9th  July, 

ocrta^i^i^-  1832,  gave  to  his  brother  Robert  Cooke,  and  his  firiends 

toA*  whJ""  Robert  Sutherland  and    Samuel  Argill,  their  executors, 

died  in  the  administrators,  and  assigns,  certain  copyhold  messuages,- 

testator's  life- 
time, and  after  situate  near  the  Commercial  Boad  and  Bemer  Street,  in 

ftmrai  k^  the  parish  of  St.  George  in  the  East,  to  hold  the  same  for 
cies,  gave  and    ^  |;jjg  residue  and  remainder  of  the  several  terms  and 

bequeathed  to 

trustees  all  his  interest  therein  upon  trust,  to  pay  the  rents  and  profits 
LongAnnui-  thereof  to  his  niece  Mary  Jones,  for  the  term  of  her 
ofthepab^*'  natural  life,  for  her  own  sole  and  separate  use  and  benefit; 
stocks  or  fiinds,  and  after  her  decease  the  testator  gave  and  bequeathed  the 

readj  moneyt 

and  secorities  Same  several  leasehold  messuages  and  premises  to  such 

o^t^nduog  person  and  persons,  &c.,  as  the  said  Mary  Jones,  notwith- 

debts,  and  all  standing  her  coverture  by  any  deed  or  deeds  to  be  by  her 

dne,  and  re-  legally  executed,  or  by  her  last  will,  &c.  should  direct  or 

mainder  of  his  i   •      t  t*     t       t»        t 

estate  and  appoint ;  and  in  default  of  such  appointment  the  testator 
eferuidwh^'.  ^^^  thereby  direct  that  the  said  leasehold  messuages  or 
soever,  upon      premises  should  sink  into  and  form  a  part  of  the  residue 

trust  m  the  "^        ,  ,  "^ 

first  place,  by  of  his  estate  and  effects  thereinafter  bequeathed,  and  to 

of  so  much'  &i^d  for  no  Other  trust,  intent,  or  purpose  whatsoever.  The 

sho^id^i^ne-  testator  then,  after  bequeathing  various  legacies,  bequeath- 

cessary  for  that  ed  BS  foUows :  ^^Also  I  give  and  bequeath  unto  the  said 

thereout  all  Robert  Cookc,  Robert  Sutherland,  and  Samuel  Argill,  all 

fimerai  Mid*  ^7  money  in  the  long  annuities,  arid  in  all  or  any  other 

testamentary  q{  i\^q  public  stocks  or  funds,  ready  money,  and  securities 

expenses  and  ^  *  ^  ^ 

the  legacies  by  for  money,  outstanding  debts,  and  all  the  rest,  residue, 
before  giren,  A^d  remainder  of  my  estate  and  effects  whatsoever  and 
and  subject       whcresocver,  and  of  what  nature  or  kind  soever  the  same 

thereto  to  pay 
the  dividends 
and  interest 

thereof  to  B.  for  life,  and  after  B/s  decease  to  permit  C.  to  have  the  dividends  and  interest  Ibr 
life;  and  after  the  decease  of  the  survivor  of  B.  and  C,  he  bequeathed  the  principal  of  the 
said  trust  fund  to  the  children  of  D. : — Held,  that  the  tenants  for  life  were  not  entitled  to  tke 
enjoyment  tn  epede  of  the  rents  of  the  leaseholds  and  the  dividends  of  the  stock,  but  that  the 
leaseholds  and  stock  must  be  invested  so  as  to  be  permanently  productive  for  the  persons  entitled 
to  it,  according  to  the  limitations  of  the  will. 
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shall  or  may  consist  at  the  time  of  my  decease  not  herein-  1844. 
before  specifically  disposed  of,  to  hold  and  take  the  same  sutherl 
and  every  part  thereof  nnto  the  said  Robert  Cooke,  Robert  «• 

Sutherland,  and  Samuel  ArgiU,  their  executors,  admini-  ^"- 
itrators,  and  assigns,  upon  trust,  nevertheless,  and  to  and 
For  the  several  persons,  intents,  and  purposes  following : 
[that  is  to  say),  upon  trust,  that  they  my  said  trustees,  or 
the  survivors  or  survivor  of  them,  his  executors  or  admini- 
strators, do  and  shall,  in  the  first  place,  by  sale  thereof,  or 
>f  so  much  thereof  as  shall  be  necessary  for  that  purpose, 
pay  thereout  all  my  debts  and  funeral  and  testamentary 
expenses,  and  the  several  legacies  by  me  hereinbefore 
g;iven  and  bequeathed ;  and,  subject  thereto,  to  pay  to,  or 
permit  and  suffer,  and  sufficiently  authorize  and  empower 
my  said  brother  Robert  Cooke  to  have,  receive,  and  take 
the  dividends  and  interest  thereof  to  and  for  his  own  use 
and  benefit  for  and  during  the  term  of  his  natural  life ; 
ind  from  and  after  his  decease  upon  further  trust,  to  pay 
to,  or  permit  and  suffer  Hannah  Cooke,  the  wife  of  the 
said  Robert  Cooke,  in  case  she  shall  survive  him  and  be 
then  living,  to  have,  receive,  and  take  the  dividends  and 
interest  thereof  to  and  for  her  own  use  and  benefit  for  and 
luring  the  term  of  her  natural  life ;  and  from  and  after  the 
leoease  of  the  survivor  of  them  the  said  Robert  Cooke  and 
^[yTiiiiili  Cooke,  upon  trust  for,  and  I  do  hereby  give  and 
bequeath  the  principal  of  the  said  trust  fund,  and  the 
itocka  and  securities  wherein  or  whereon  the  same  shall  be 
invested,  unto,  all  and  every  the  children  of  my  deceased 
brother  Greorge  Cooke  as  shall  be  living  at  the  time  of  my 
leoease,  equally  to  be  divided  between  and  amongst  them, 
f  more  than  one,  share  and  share  alike,  and  to  their 
respective  executors,  administrators,  and  assigns,  for  ever, 
)o  take  as  tenants  in  common,  and  not  as  joint  tenants ; 
ind  if  only  one,  then  the  whole  to  such  only  child,  his  or 
ier executors, administrators,  and  assigns,  for  ever"  And 
VOL.  I.  L  !«  c.  c.  c. 


Cooks. 
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1844.        the  testator  appointed  his  said  trustees  to  be  execators  of 
«       ^  his  will. 

V*  Mary  Jones  died  in  the  lifetime  of  the  testator. 

The  testator  died  in  November^  I834i,  without  having 
altered  his  will.  Robert  Cooke  survived  his  co-executor 
Argill,  and  died  in  September^  1836. 

The  bill  was  filed  by  the  surviving  executor  against 
Hannah  Cooke  and  the  children  of  George  Cooke  who 
were  living  at  the  testator's  decease,  praying  that  the 
rights  and  interests  of  all  parties  in  the  testator's  residuaiy 
estate  might  be  ascertained  and  declared,  &c. 

Hannah  Cooke  died  after  the  institution  of  the  suit. 

The  clear  residue  of  the  testator's  property  consisted  of 
a  sum  of  £55  per  annum,  Government  terminable  Annui- 
ties, a  sum  of  j£44  per  annum,  Long  Annuities,  (both 
which  sums  were  standing  in  the  names  of  the  execaton), 
and  the  leasehold  houses  (held  for  years)  mentioned  in  hii 
will.  The  question  was,  whether,  by  the  terms  of  the  will, 
this  property  was  to  be  enjoyed  in  specie  by  Hannah  Cooke, 
the  tenant  for  life,  or  to  be  converted  for  the  benefit  of  the 
legatees  in  succession. 

Mr.  Craig,  for  the  plaintifi^,  submitted,  that  the  general 
rule  established  by  Howe  v.  Lord  Dartmouth  (a)  and  Gsitfe- 
cott  v.  Caldecott  {b)  did  not  apply  in  this  case,  but  that  it  was 
the  intention  of  the  testator  that  the  property  should  be  en- 
joyed in  specie,  and  that  so  much  only  should  be  converted 
as  was  necessary  for  the  payment  of  his  debts  and  legadei. 
[The  Vice-chancellor. — Did  the  leasehold  estates  prodnee 
dividends  and  interest?]  The  testator  did  not  think  thit 
the  leaseholds  would  fall  into  the  residue.  In  Bethwne  f. 
Kennedy  (c),  a  case  similar  to  the  present,  the  enumerttioB 
of  different  species  of  the  testator's  property  in  the  residn- 

(a)  7  Ves.  137.        (6)  1  Y.  &  C.  C.  C.  312.       (c)  1  M.  ft  C.  Hi 


CA8B8   IN    CHANCBRT.  601 

ary  clause  led  the  Court  to  the  conclusion  that  the  pro-        1844. 
perty  was  not  to  be  enjoyed  in  specie.    [The  Vice-Chancel-    Sutherland 
for. — It  may  be  an  important  consideration^  tending  to        ^* 

Cooks. 

reconcile  some  of  the  oases^  whether  the  gift  of  the  residue 
precedes  ot  follows  the  enumeration  of  particulars.] 

Mr.  Kenyan  Parker  and  Mr.  Giffurd,  for  the  representa- 
tiye  of  Hannah  Cooke. — In  Vaughan  v.  Buck  (a),  the  enu- 
meration of  particulars  was  prior  to  the  gift  of  the  residue. 
HerCj  it  is  clear  as  to  the  Long  Annuities,  that  the  devi- 
dends,  uUra  what  was  required  to  be  sold  for  payment 
of  the  legacies,  were  to  be  enjoyed  by  the  tenant  for  life : 
Alcock  y.  Sloper  {b\  Collins  v.  Collins  {c),  Vincent  v.  Neu^ 
combe  {d).  And  as  to  the  leaseholds,  there  is  an  express 
direction  that,  upon  the  death  of  Mary  Jones,  they  should 
go  with  the  residue,  that  is,  with  the  property  which  was 
not  to  be  converted.  That  was  thought  of  importance  in 
Akock  V.  Sloper. 

Mr.  WhUmarsh  and  Mr.  F.  WkUmarsh,  for  the  parties 
interested  in  remainder,  were  stopped  by  the  Court. 

The  Vice-chancellor. — I  think  that,  if  the  cases  of 
Vaugkan  t.  Buck  and  Vincent  v.  Newcombe  had  come  be- 
fore me,  I  should  have  decided  them  as  they  were  decided. 
X7pon  the  cases  of  Alcock  v.  Sloper  and  Bethune  v.  Kennedy, 
it  is  not  necessary  for  me  (if  it  would  be  right)  to  offer 
any  opinion :  it  is  sufficient  to  say  that  the  wills  in  those 
cases  differed  materially  from  the  will  in  the  present 
case. 

The  first  question  is,  whether  this  is,  primd  facie,  a  re- 
siduary gift:  it  begins  thus: — [His  Honor  here  read  the 
vetidnary  clause  as  far  as  the  words  ^*  in  the  first  place '']  • 

{a)  Phin.  75.  (c)  2  M.  &  K.  703. 

(6)  2  M.  &  K.  699.  (d)  Younge,  699. 

L  l2 
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1844.        Now^  I  am  of  opinion,  upon  all  principle,  and  upon  the 

SuthbrlInd   ^^"^^  ^f  decision,  that  this  is  primd  facie  a  mere  gift  of 

_  V-  the  residue.    The  mere  fact  that  there  is  an  enumeration 

Cooks. 

or  mention  of  some  particulars  does  not  prevent  the  be- 
quest from  being  in  effect  residuary,  and  residuary  merely. 
If  it  is  a  mere  residuary  gift  as  to  the  whole,  it  must  be 
followed  by  all  the  consequences  of  a  gift  of  the  residue; 
it  must  be  put  in  a  state  permanently  productive  for  the 
persons  entitled  to  it,  according  to  the  limitations  of  the 
testator's  will.  It  is  said,  however,  that  there  is  an  inten- 
tion sufficiently  expressed  upon  the  will  which  corrects  the 
primd  facie  meaning  of  the  words  of  the  residuaiy  claiue; 
an  intention  either  that  the  gift  was  to  be  specific,*  or,  if  the 
gift  was  not  to  be  specific,  that  the  property  was  not  to 
be  converted.  Now,  it  lies  upon  those  who  allege  such  an 
intention  to  shew  it ;  the  question  is,  whether  they  hsfe 
effectually  done  so. 

Before  we  consider  the  words  that  are  said  to  shew  sndi 
an  intention,  we  must  recollect — first,  that  this  is  a  gift 
of  personalty  only,  that  there  is  no  gift  of  realty  mixed 
with  personalty — and,  in  the  next  place,  that  the  woidi 
"  ready  money  "  are  found  between  the  words  "  stocks  or 
ftmds,''  and  the  words  ''and  securities  for  money /'that 
the  words  ''securities  for  money''  are  followed  by  the 
words  "outstanding  debts;''  and  that  all  these  words aie 
followed  by  the  words  "  rest,  residue,  and  remainder." 
There  is  no  trust  for  investment  of  the  property ;  and  it  ti 
said  that  the  testator  has  left  nothing  for  the  law  of  con- 
version to  operate  upon.  But  can  the  ready  money  and 
securities,  and  the  outstanding  debts,  whether  secured  or 
not  secured,  remain  in  the  same  state  as  they  were  at  the 
time  of  the  decease  of  the  testator  ?  This  appears  to  ne 
impossible  to  hold.  The  testator  goes  on  to  direct  hi 
trustees,  "  by  sale  thereof" — not  by  receipt  or  conversion 
but  by  sale ;  applying  those  words,  according  to  the  ooa- 
struction  contended  for,  to  ready  money  and  outstandiog 
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debts— to  ''pay  thereoat  all  my  debts  and  faneral  and  tes*        1844. 
tamentary  expenses,  and  the  seyeral  legacies  by  me  herein-   s^theruind 
before  given  and  bequeathed '' — words,  exactly,  which  one  «^» 

Cooks* 

would  expect  to  find  after  a  gift  of  residue—''  and,  sub- 
ject thereto,  to  pay  to,  or  permit  and  suffer,  and  sufficiently 
authorize  and  empower  my  said  brother  Robert  Cooke  to 
have,  receive,  and  take  the  dividends  and  interest  thereof 
to  and  for  his  own  use  and  benefit,'^  &c. 

A  fur  observation  has  been  made  on  the  use  of  the 
word  "  dividends,''  as  capable  of  being  attributed  only  to 
the  Long  Annuities.  I  cannot,  however,  in  this  will  so  read 
that  word.  It  is,  I  think,  a  mere  general  mention  of  divi- 
dends as  equivalent  to  income.  I  apply  this  observation, 
however,  only  to  the  present  will.  There  may  be  many 
wills  in  which  the  word  may  receive  a  different  interpre- 
tation. 

The  testator  then,  after  the  death  of  the  survivor  of 
Robert  Cooke  and  Hannah  Cooke,  gives  and  bequeaths 
the  "  principal  of  the  said  trust  fund,  and  the  stocks  and 
securities  wherein  or  whereon  the  same  shall  be  invested,'^ 
to  the  children  of  his  brother  George  Cooke,  &c.  This  is 
just  the  language  which  any  testator  would  use  in  regard 
to  any  ordinary  residue  that  he  would  expect  to  be  in- 
vested in  the  general  way.  I  am  of  opinion  that  I  should 
be  raising  distinctions  of  a  dangerous  nature,  if  I  were  to 
hold  that  there  was  here  anything  of  sufficient  substance 
to  justify  a  departure  from  the  general  rule. 


1845. 
March  IQth. 

By  the  decree,  as  drawn  up  by  the  registrar,  it  was  de-  Where  a  will 
dared,  that,  according  to  the  true  construction  of  the  will  ^Sd'burno 
of  the  testator,  WiUiam  Cooke,  the  late  defendant  Hannah  T^f^l^' 

'  '  tion  lor  con- 

version of  the 
property,  and  b j  an  innocent  mistake  it  has  been  left  upon  the  original  security  and  the  income 
vqjofed  by  the  tenant  for  life  in  tpeeU^  the  Coart,  upon  the  mistake  being  rectified,  will,  at  its 
diaeretloD,  allow  the  tenant  for  life  interest  at  the  rate  of  £4l  per  cent,  per  ttnmm  npon  the 
^fidoe  of  the  property  as  taken  at  the  expiration  of  one  year  from  the  testator's  death. 
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1845.        Cooke  was  not  entitled  to  the  actual  dividends  and  rents 
s "  HSRLikMo    ^^^^^  ^^^  produced  by  the  Goyemment  Annuities  finr 
V-  terms  of  years,  and  Long  Annuities  and  leasehold  mes- 

suages constituting  the  residue  of  the  testator's  personal 
estate,  but  was  entitled,  from  the  time  of  the  death  ct 
her  husband  Robert  Cooke,  down  to  the  time  of  her  own 
death,  to  interest  at  the  rate  of  £4  per  cent  per  mmum, 
upon  what  was  the  value  of  the  before-mentioned  proper^ 
at  the  end  of  one  year  next  after  the  testator's  death. 

A  motion  was  now  made  that  the  minutes  of  the  decree 
might  be  varied  by  inserting  therein  a  declaration  that  the 
Government  Annuities  for  terms  of  years.  Long  Annuities^ 
and  leasehold  messuages,  constituting  the  residue  of  the 
testator's  personal  estate,  ought  to  have  been  sold  at  the 
end  of  one  year  after  the  testator's  death,  and  a  declaratioDi 
in  lieu  of  the  declaration  as  to  the  d£4  per  cent,  interest, 
that  Hannah  Cooke  was,  during  the  time  before  mentioned, 
entitled  to  such  interest  and  dividends  as  would  have  been 
payable  had  the  before-mentioned  property  been  sold,  and 
the  produce  of  such  sale  invested  in  Bank  £8  per  Ceni. 
Annuities. 

Mr.  Whitmarsh  and  Mr.  F.  Whitmarsh,  in  support  d 
the  motion,  cited  Howe  v.  Lord  Dartmouth  {a) ,  Dknaf* 
Scott  (b),  BenuY.  Diaon{c),  contending,  that,  where  the 
property  was  considered  as  converted  and  invested  in  the 
funds,  the  usual  course  was  to  allow  the  tenant  for  life 
interest  at  £3  per  cent.  only. 

Mr.  Giffard,  contrh,  referred  to  Caldecott  v.  Caldecott  (d). 

The  Vice-Chancellor. — There  is,  I  think,  no  positive 
rule  on  the  subject.     A  will  may  be  so  framed  as  to  make 


(a)  7  Vet.  137.  (c)  10  Sim.  636. 

(6)  4  Rum.  195.  (d)  1  Y.  &  C.  C.  C.  737. 


CAMS   IN   CHANCERY.  605 

it  the  duty  of  the  Court  to  consider  the  property  as  laid  out         1845. 
in  the  £S  per  Cents.    But  where  there  is  no  specific  direc-    g  ^"    "^     ' 
tion  for  conversion^  and  by  an  innocent  mistake  the  pro-  ^' 

perty  has  been  left  upon  the  original  security^  my  opinion 
is^  that  it  has  always  been  considered  competent  to  the 
Court  to  allow  the  tenant  for  life  interest  at  £4  per  cent. ; 
and  I  think  that,  consistently  with  Howe  v.  Lord  Dart- 
mouth and  Danes  v.  Scott,  I  may  do  so  in  the  present  case. 


1844. 
Maudb  i;.  Copeland.  Nov.  4th. 

1  HE  bill  was  filed  against  four  partners,  one  of  whom  Lea^e  giren  to 

A.  J  A.  A.     ■»*■   J*        i_»  '^j  /•!•     enter  E  memo- 

afterwards  went  to  Madeira,  having  appointed  one  of  his  random  of  >er. 
co-partners  his  attorney  to  act  for  him  in  his  absence.     A  ^^g'^iuT''^ 
copy  of  the  bill  was  served  upon  that  partner  as  such  at-  *  defendant 

who  had  pat  in 

tomey,  and  a  special  appearance  was  entered  on  behalf  of  a  special  ap- 
the  absent  partner,  under  the  27th  Order  of  August,  1841.  ^^SJ  Orto 
Under  these  circumstances.  of  August— 

'  upon  the 

ground,  that 

Mr.  Speed  now  moved  for  leave  to  enter  a  memorandum  amoun^^^an 
of  service  upon  the  absent  partner,  under  the  27th  Order  J^j^j^^^f  ^^ 
of  August,  1841,  upon  the  ground,  that  the  defendant,  *r"®,?}JPy  ®^ 
having  appeared,  must  be  taken  to  have  admitted  that  he 
was  duly  served  with  a  copy  of  the  bill. 

The  Vice-chancellor  held,  that  the  ground  of  the  ap- 
pUcation  was  sufficient,  and  acceded  to  the  motion. 
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1844. 


Dec.  3.  Parker  v.  Ford. 

Before  answer  L  HE  defendant  Ford  had  filed  a  bill  for  relief  against 
discovery,  mo-  the  plaintiffs,  who  filed  the  present  bill,  a  cross-bill,  for 
ttneDdmeato^  discovery.  Ford  afterwards  dismissed  his  own  bill,  npon 
made  with  a       payment  of  costs.     Before  the  answer  was  put  in  to  the 

view  to  con* 

verting  it  into     bill  of  discovery,  the  plaintiffs  amended  their  bill,  by  add- 

a  bill  for  relief,    •        .     •.  n  i*  ^ 

aUowed.  ing  to  it  a  prayer  for  rehef. 

Mr.  Swanston  and  Mr.  Montagu,  for  Ford,  now  moyed, 
that  the  amendments  might  be  expunged,  and  that  their 
client  might  be  paid  his  costs  of  the  cross  suit.  They 
cited  Butterworth  v.  Bailey  {a). 

Mr.  RusseU  and  Mr.  Winstanley,  contrci,  cited  Severn  ?. 
Fletcher  (i),  contending,  that  it  was  competent  to  the 
plaintiffs  to  make  the  amendment  before  answer. 

The  Vice-chancellor  was  of  opinion,  that  the  general 
rule  of  practice  in  these  cases  applied  equally  before  an- 
swer and  after  answer,  and  granted  the  motion  as  to  the 
amendments. 


(a)  15  Ves.  358.  (6)  5  Sim.  457. 
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1844. 


The  Orbat  Nobth  of  England  Clarence  and  Habtle-     Nov.  13M. 
POOL  Junction  Railway  Company  v.  The  Clabence  *  ^^^ 

Railway  Company. 

ijT  the  stat.  1  Vict.  c.  xcv,  the  plaintiffs  were  incor-  Mandatory  in- 
porated  under  the  name  and  style  of  The  Great  North  ifffe^compei- 
of  England  Clarence  and   Hartlepool  Junction  Railway  li°«aroiiway 

<=»  c:  if    company  to 

Company.    This  act^   was  merely  permissive^  so  far  as  puU  down  walla 

.....  i»i  ...  which  they  had 

regarded  the  interference  of  the  company  with  private  built,  in  order 
rights.     It,  however,  contained  an  enactment,  that,  if  the  "^IZ^^. 
plaintiffs^  railway  should  cross  any  other  railway,  whether  7*y  company 

,  from  crossing 

public  or  private,  the  communication  between  the  plain-  their  line, 
tiffs*  railway  and  such  other  railway,  and  all  openings  in  ^^  givca^pJwer 
the  ledges  or  flanches  of  the  rails  of  such  other  railway,  ^  ^^^  \  *^™" 

^  •"   pany  to  boild 

(if  the  same  should  be  crossed  upon  a  level),  or,  (if  the  a  bridge  across 
same  should  not  be  crossed  upon  a  level),  then  all  bridges  b.  company, 
over  or  tunnels  under  the  railway  so  to  be  crossed  for  the  j^c  widths- 
purpose  of  such  crossing,  should,  if  the  plaintiffs  and  the  ^^^^  the 

abutments  of 

parties  to  whom  such  other  railway  should  belong  did  not  the  bridge  is 

agree  about  the  same,  be  made  in  such  manner  as  should  twenty^six^feet. 

be  directed  by  the  engineers  of  the  respective  companies,  A^t  the  point 

who,  before  entering  upon  the  matter  in  dispute,  should  bridge  is  to  be 

.  .  built,  the  land 

appoint  an  umpire.  of  the  B.  com- 

Under  this  act  the  plaintiffs  proceeded  with  their  works  ^enfiiri^dc 
to  a  considerable  extent,  but  were  ultimately  stopped  for  Tbc  A.  com- 

P'^y  haTe  no 

want  of  sufficient  powers ;  the  defendants,  who  were  incor-  right,  within 
porated  under  the  name  of  the  Clarence  Railway  Company,  ^^  Mt?to**^  ^ 
refusinc:  to  allow  them  to  cross  the  Sherburn  branch  of  buUdtheabnt- 

®  ^  ^      ^  ments  of  their 

their  railway.    Accordingly  the  plaintiffs  obtained  an  act  bridge  upon  the 

land  of  the  B. 

company ;  but, 
having  pnrdiased  adjoining  land  for  that  purpose,  they  have  a  right  at  law  to  the  temporary  use 
of  the  land  of  the  A.  company  for  the  purpose  of  their  building ;  and  quare,  whether  this  Court, 
on  motion  for  an  injunction  to  restrain  the  obstruction  of  the  works,  has  not  jurisdiction  to 
award  and  secure  to  them  possession  of  such  temporary  easement  ? 

An  arbitrator  appointed  by  certain  acts  of  Parliament  made  an  award ,  which  was  resisted  by 
one  of  the  parties  interested,  as  being,  and  was,  in  fact,  without  auy  fraud  in  the  arbitrator,  in- 
Talid : — HM,  tiiat  this  circumstance  did  not  affect  the  validity  of  a  subsequent  award  made  in 
tiie  nme  matter  between  the  same  parties. 
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1844.  of  the  6  &  7  Vict.  c.  Ixxxii,  whereby,  after  reciting  their 
g  ^*^X^  previous  act,  and  that  it  was  expedient  that  their  railway 
or  England,   should  be  carried  over  the  line  of  the  Clarence  Railway  by 

KTC.  Junction  ^.i-i.  t^^iii  <i^ 

Railway  Co.   means  of  a  bridge,  instead  of  on  the  level  as  contemplated 
Claesncb     ^y  *^®  recited  act, it  was  enacted,  that,  notwithstanding  any- 

Railwat  Co.  thing  in  the  said  act  or  the  present  act  contained,  it  should 
be  lawful  for  the  plaintiffs  to  construct  and  carry  their 
said  railway  across  the  said  Clarence  Railway,  by  means 
of  a  bridge  as  thereinafter  mentioned,  in  the  line  or  course 
defined  upon  the  plans  deposited  with  the  Clerk  of  the 
Peace,  &c.,  and  also  to  construct  and  carry  a  certain  branch 
railway,  by  the  present  act  authorized  to  be  made  across  a 
certain  other  intended  railway  mentioned  in  the  act,  with- 
out its  being  necessary  for  the  plaintiffs  to  obtain  the  con- 
sent, in  writing  or  otherwise,  of  the  owners  of  the  said  Cla- 
rence Railway,  and  of  the  other  line  mentioned  in  the  act, 
for  that  purpose :  provided  always,  that  such  crossings  and 
communications  or  junctions  respectively  should  be  made 
and  executed  under  such  powers,  authorities,  regulations, 
and  control  respectively  as  in  said  first-recited  act  were  con- 
tained, except  as  regarded  the  prior  consent  of  the  owners 
of  such  railways  respectively  as  thereinbefore  mentioned, 
and  except,  as  thereinafter  provided,  with  respect  to  the 
said  intended  bridge  across  the  said  Clarence  Railway. 

By  the  21st  section  of  the  amending  act  it  was  enacted, 
that,  for  the  purpose  of  carrying  the  plaintiffs'  railway 
over  the  Clarence  Railway,  the  plaintiffs  should,  and  they 
were  thereby  required  to  construct  and  for  ever  there- 
after maintain  a  good  and  sufficient  bridge  over  the  said 
Clarence  Railway ;  and  that  the  width  of  the  said  bridge 
between  the  abutments  thereof  should  not  be  less  than 
twenty-six  feet,  measuring  the  same  in  a  line  at  right 
angles,  as  near  as  might  be,  with  the  line  of  direction  of  the 
said  Clarence  Railway ;  and  that  no  part  of  the  under  side 
of  the  soffit  of  the  said  bridge  should  come  within  sixteen 
feet  of  the  surface  of  the  rails  of  the  said  Sherbum  branch 
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of  the  Clarence  Bailway :  provided  always^  that  the  said         1844. 
bridge  should  be  constructed  of  such  materials  and  in  such  q^^TtNoiith 
manner  as  diould  be  aereed  upon  between  the  engineer  ov  England, 

KTo.  Junction 

for  the  time  being  of  the  plaintiffs^  and  the  engineer  for   Railway  Co. 
the  time  being  of  the  Clarence  Bailway  Company ;  and  in     clarbncb 
case  the  engineer  for  the  time  being  of  the  Clarence  Rail-   Railway  Co. 
way  Company  should  not,  within  three  weeks  after  the 
plaintiffs'  engineer  should  have  submitted  to  him  a  plan  of 
the  proposed  bridge,  signify  in  writing  his  assent  thereto, 
then  the  materials  of  which,  and  the  manner  in  which,  the 
said  bridge  should  be  constructed  should  be  referred  to  the 
surveyor  of  bridges  for  the  county  of  Durham  for  the  time 
being,  whose  decision  should  be  binding  and  conclusive 
upon  all  parties. 

Immediately  after  the  passing  of  the  last-mentioned  act, 
the  plaintiffs  directed  their  engineer  to  prepare  a  plan  of  a 
proper  bridge,  for  carrying  their  railway  across  the  Cla- 
rence Bailway  pursuant  to  the  act.  Accordingly  a  plan  was 
prepared,  and  was,  in  September,  1843,  delivered  to  the 
engineer  of  the  defendants.  It  was,  however,  on  the  4th 
of  October,  returned  by  him,  with  a  notification  that  he 
required  the  Clarence  Bailway  to  be  crossed  by  a  bridge 
having  a  brick  or  stone  arch. 

The  defendants'  engineer  not  having  given  his  assent  to 
the  plan  within  the  three  weeks  mentioned  in  the  act, 
the  plaintiffs  sent  their  plan  to  Mr.  Bonomi,  the  surveyor 
of  bridges  for  the  county  of  Durham,  who,  after  hearing  a 
discussion  between  the  engineers  of  both  parties,  made  his 
award,  dated  the  23rd  of  November,  1843,  whereby,  after 
directing  that  the  bridge  should  be  constructed  of  such 
materials,  and  in  such  manner,  as  were  mentioned  in  a 
plan  annexed  to  his  award,  he,  in  the  words  of  the  Act  of 
Parliament,  ordered  and  declared  that  the  width  of  the 
said  bridge  between  the  abutments  thereof  should  not  be 
less  than  twenty-six  feet,  measuring  the  same  in  a  line  at 
right  angles  as  near  as  might  be  with  the  line  of  direction 
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1844.        of  the  Clarence  Railway,  and  that  no  part  of  the  under  side 

G«*atNoiith  ^f  *^®  ^^®*  ^^  ^^^  ^^  bridge  should  come  within  sixteen 
OF  England,   fgg^  Qf  ^j^g  surface  of  the  rails  of  the  said  Sherbum  branch 

BTC.  Junction 

Railway  Co.   of  the  Clarence  Railway,  &c. 
Clauncb         It  appeared  from  the  plan  annexed  to  Mr.  Bonomi's 

Railway  Co.  ^ward,  that  the  width  of  the  intended  bridge  between  the 

abutments  did  not  exceed  twenty-six  feet,  and  was  de- 
signed to  cross  the  Clarence  Railway,  so  as  to  leave  an 
equal  space  on  each  side  of  the  rails  of  that  railway,  between 
the  rails  and  the  abutments  of  the  bridge,  and  that  the 
width  of  the  land  belonging  to  the  defendants  at  the 
place  where  the  bridge  was  thereby  designed  to  cross, 
(measured  at  right  angles  with  the  line  of  the  Clarence 
Railway),  was  forty-seven  feet,  or  thereabouts;  so  that  it 
appeared  from  the  plan  itself,  that  the  bridge  could  not  be 
constructed  in  accordance  with  the  plan,  unless  the  abut- 
ments were  allowed  to  rest  on  the  land  of  the  defendantsi 
situate  on  each  side  of  the  rails  of  the  Clarence  Railway. 

The  defendants,  conceiving  that  the  plaintifiis  had  no 
right  to  build  a  bridge  according  to  this  plan,  directed 
their  servants  and  agents  to  prevent  the  plaintiffs  from 
doing  so;  and  accordingly,  the  plaintiffs  having  com- 
menced their  works  upon  slopes  of  land  belonging  to  the 
defendants,  on  each  side  of  the  Clarence  Railway,  were  by 
the  repeated  obstructions  of  the  defendants,  amounting  in 
some  instances  to  force,  compelled  to  leave  the  premises. 
Some  negotiations  afterwards  took  place  between  the  so- 
licitors of  both  parties,  but  ultimately  the  plaintiffs'  soli- 
citor received  from  the  defendants'  solicitors  a  letter,  dsted 
the  7th  of  February,  1844,  containing  the  foUowing  pas- 
sages:— ''The  Clarence  Railway  Company  consider  tbit 
they  have  been  very  ill  treated  by  the  clandestine  and  on- 
candid  proceedings  of  your  clients,  who,  judging  (rom  the 
papers  recently  left  by  you  with  the  Clarence  Railway 
Committee,  seem  to  have  obtained  an  alleged  award  from 
Mr.  Bonomi,  and  then  to  have  suppressed  it  for  abont 
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three  months.    The  Clarence  Railway  (Company  are  com-         1844. 
pletely  taken  by  surprise  by  this  alleged  awards  and  they  q^^^^  North 
cannot  in  any  way  recognize  the  validity  of  it.     Indeed,  it    of  England, 

,  ,  1    .   1       iTC.  Junction 

appears  wholly  unintelligible;    and  no  width  or  height    Railway  Co. 
of  the  proposed  bridge  being  given^  it  is  impossible  to      clamncb 
ascertain  the  proportions.        *****  Railway  Co. 
The    Oreat  North  of  England  Clarence  and  Hartlepool 
Junction  Railway  Company^  and  all  other   parties  con- 
cerned^ will  be  pleased  to  take  notice,  that  the  Clarence 
Railway  Company  will  hold  them  trespassers  if  they  enter 
the  land  of  the  Clarence  Railway  Company^  and  that  the 
Clarence  Railway  Company  consider  all  the  proceedings 
connected  with  the  alleged  award  irregular,  void,  and  un- 
justifiable.'' 

In  consequence  of  this  letter  the  plaintifis  resolved  no 
longer  to  prosecute  the  works  which  they  had  begun,  but 
to  treat  with  the  owner  of  the  adjacent  property  for  the 
parchase  of  land  upon  which  to  build  the  abutments  of 
their  bridge.  They  accordingly  entered  into  a  Contract  of 
that  description  with  the  Rev.  R.  H.  Williamson ;  and  in 
April,  1844,  they  caused  to  be  served  on  the  defendants  a 
notice  to  the  effect  that  they  intended  to  abandon,  and  did 
abandon,  their  intention  and  right  to  build  a  bridge  over 
or  across  the  Sherbum  branch  railway  at  the  place  in 
question,  in  the  manner  or  according  to  the  dimensions 
described  in  the  plan  annexed  to  the  decision  of  Mr. 
Bonomi,  dated  the  28rd  of  November,  1843;  and  did  also 
abandon  and  relinquish  all  rights  title,  interest,  and  pri- 
vilege which  might  then  or  at  any  other  time  belong,  arise^ 
or  accrue  to  the  plaintiffs  under  or  by  virtue  of  the  said 
plan  and  decision,  and  would  thenceforth  treat  the  same 
as  absolutely  null  and  void.  And  they  further  gave  notice 
that  their  engineer  would  deliver  to  the  defendants'  en- 
gineer^ on  or  after  the  4th  of  May  then  next,  the  plan  of  a 
bridge  proposed  to  be  erected  or  constructed  by  the  plain- 
tiffs over  and  across  the  Sherburn  branch  railway  pursuant 
to  the  provisions  of  the  act. 
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1844.  In  reply  to  this  notice  the  defendants  intimated  that  they 

^"^"C^      did  not  acquiesce  in  the  coarse  taken  by  the  plaintiffii,  and, 
OF  England,   in  the  following  month,  having  in  the  mean  time  been  fin^ 
Railway  Co.   nished  with  the  plaiutiffs'  new  plan,  they  served  a  notice 
Clarbnob     upon  the  plaintiffs,  containing,  amongst  others,  the  follow- 
Railwat  Co.   j^g  passages : — '^  We  hereby  protest  against  your  adopting 
the  course  intimated  to  us  by  that  notice.     We  are  ad- 
vised, and  hereby  give  you  notice,  that,  inasmuch  as  you 
assert  or  imply  in  your  said  notice  that  such  an  award  or 
decision  has  been  already  made  under  the  hand  and  sesl 
of  the  said  Ignatius  Bonomi  touching  a  bridge  proposed  to 
be  erected  or  constructed  by  you  over  and  across  the  Sher- 
bum  branch  of  our  railway  pursuant  to  the  provisions  of 
the  act  of  Parliament  mentioned  in  your  said  notice,  it  is 
your  bounden  duty,  if  you  are  aware  that  such  alleged 
award  or  decision  has  been  clandestinely  or  otherwise  im- 
properly obtained  by  you,  or  is  in  other  respects  defective 
or  insufiScient,  to  take  the  proper  steps  for  setting  aside 
the  said  a>if  ard  or  decision,  if  the  same  can  be  set  aside  bj 
proper  proceedings  in  a  court  of  equity.     *     *     *  We  do 
not  in  any  manner  admit  that  you  have  any  right  to  ob- 
tain any  other  award  or  decision  firom  the  surveyor  of 
bridges  for  the  county  of  Durham,  as  to  the  materiali 
of  which,  and  the  manner  in  which,  the  bridge  in  question 
shall  be  constructed ;  and  we  also  give  you  notice,  that  yoa 
are  not  to  construe  any  of  the  acts  of  ourselves,  our  ser- 
vants, or  agents,  as  implying  on  our  part  any  admission  cf, 
or  acquiescence  in,  your  right  to  obtain  any  other  award 
or  decision.     *   *  *    We  hereby  give  you  further  notice, 
that,  if  you  proceed  to  obtain  such  award  or  decision,  we 
shall  not  consider  ourselves  bound  to  obey,  or  in  any  waj 
to  submit  to,  either  the  said  award  or  decision  alleged  by 
you  to  have  been  already  made  by  the  said  Ignatius  Bo- 
nomi, or  such  other  award  or  decision  as  we  suppose  firom 
your  said  notice  you  are  seeking  to  obtain.'' 

The  defendants  refusing  to  enter  into  any  disoossion 
with  the  plaintiffs  respecting  the  new  plan,  the  plaintiA* 
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engineer  attended  at  the  ofiSoe  of  Mr.  Bonomi^  and  re-         1844. 
quested  him  to   take  upon  himself  the  burden  of  the  greaTnorth 
reference  under  the  act  of  Parliament  with  respect  to  the   »'  England, 
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materials  of  which,  and  the  manner  in  which,  the  bridge,    Railway  Co. 
indicated  in  and  proposed  by  the  last-mentioned  plan,      Clarbncb 
should  be  built;  and  accordingly,  on  the  20th  of  June,  1844,   ^a«»'^ay  Co. 
Mr.  Bonomi  caused  a  notice  to  be  served  on  the  plaintiffs 
and  defendants  to  the  effect  that  he,  having  taken  upon 
himself  the  burden  of  such  reference,  appointed  the  1st 
day  of  July  ensuing,  at  twelve  o^clock,  at  the  site  of  the  in- 
tended bridge,  for  proceeding  upon  the  reference. 

In  reply  to  this  notice  the  defendants  gave  notice  to 
Mr.  Bonomi  that  they  protested  against  his  making  any 
firesh  decision,  and  that  they  should  hold  all  persons  en- 
tering on  their  property  with  reference  to  any  proceedings 
under  such  decision  to  be  trespassers ;  and  on  or  about  the 
1st  of  July  (the  day  fixed  for  proceeding  on  the  reference) 
they  began  to  build,  and  subsequently  completed,  two  sub- 
stantial brick  walls,  one  on  each  side  of  the  Sherbum 
branch  railway,  in  the  line  of  the  intended  bridge ;  each 
of  such  walls  being  upwards  of  nine  yards  in  length  and 
eight  yards  in  height,  or  about  twenty  feet  five  inches 
above  the  level  of  the  rails  of  the  Sherbum  branch  rail- 
way, and  about  four  feet  in  thickness  at  the  bottom,  and 
two  feet  nine  inches  in  thickness  at  the  top.  The  building 
of  the  walls  was  completed  about  the  23rd  of  July. 

In  August,  1844,  the  parties  received  notice  from  Mr. 
Bonomi  that  he  had  made  his  award.  By  that  instrument, 
dated  the  81st  of  July,  the  arbitrator,  after  referring  to  the 
21st  section  of  stat.  6  &  7  Vict.,  and  stating  the  circum- 
stances under  which  the  matter  had  been  referred  to  him, 
directed  that  the  bridge  should  consist  of  a  platform  rest- 
ing upon  stone  pillars  or  abutments,  and  should  be  con- 
structed of  such  material,  size,  and  dimensions,  and  in  man- 
ner as  thereinafter  described,  and  also  as  specified  in  the 
plan,  sections,  and  elevation,  thereunto  annexed,  signed 
by  him,  and  dated  the  81st  July,  1844;  that  the  pillars 
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1844.        or  abutments  at  each  end  of  the  bridge  should  be  bnilt 
GreatNorth  ^^^®®  adjoining  to  the  boundary  of  the  Sherburn  branch  of 
OF  England,   the  Clarence  Railway,  on  the  land  of  the  Rev,  R.  H.  Wit 
Railway  Co.  liamson;  that  the  foundations  of  the  said  pillars  or  abnt- 
Clarbncb     inents  should  be  laid  within  the  clay,  the  masonry  to  con- 
Railwat Co.   gjg^ q{  Ashlar  stone,  &c.,  Sec.;  and  that  they  should  be  car- 
ried up  to  such  a  height  as  that  no  part  of  the  under  side 
of  the  soffit  of  the  bridge  might  come  within  sixteen  feet 
of  the  surface  of  the  rails  of  the  Sherburn  branch  of  the 
Clarence  Railway,  &c.,  &c. 

Soon  after  the  publication  of  this  award,  the  plaintiffs 
tendered  to  the  defendants  their  expenses  of  the  reference, 
and  commenced  operations;  giving  notice  to  the  defend- 
ants to  pull  down  the  walls  which  they  had  built  across  the 
intended  line  of  bridge. 

The  defendants  refused  to  accept  the  tender  or  to  pull 
down  the  walls,  and  on  the  2nd  of  September  they  filed  their 
bill  against  the  plaintiffs  and  another  party,  praying  that 
the  plaintiffs  might  be  restrained  by  injunction  from  mak- 
ing any  bridge  over  the  Sherburn  branch  of  the  Clarence 
Railway,  at  the  place  where  the  works  of  the  plaintiffs  were 
then  carried  on,  and  from  knocking  down  the  walls  built 
by  the  defendants,  &c.,  until  it  should  have  been  ascer- 
tained under  the  direction  and  decree  of  this  Court,  whe- 
ther the  first  award  or  decision  of  the  23rd  of  November, 
1843,  was  valid  or  invalid,  and,  in  the  event  of  the  same 
being  set  aside,  until  the  same  had  been  properly  set 
aside. 

On  the  9th  of  September  the  defendants  moved  for  an  in- 
junction according  to  the  prayer  of  their  bill,  whereupon 
it  was  ordered  that  a  case  should  be  stated  for  the  opinicm 
of  the  Court  of  Exchequer,  and  that  the  questions  in  sodi 
case  should  be,  First,  whether  the  plaintiffs  had  a  right  in 
law,  without  the  consent  of  the  defendants,  to  make  and 
construct  across  the  defendants'  railway  a  bridge,  accord- 
ing to  the  first  determination  of  Mr.  Bonomi,  upon  the 
site  and  in  the  manner  directed  by  that  determinatioii. 
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Secondly^  whether^  if  the  plaintifib  had  such  right,  the  de-        ig44. 
fendants  were  entitied  to  any,  and  what  payment  or  com.  gii^;::;n^th 
pensation  for  the  land,  or  the  use  of  the  land,  for  that   o'  England, 
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purpoee,  and  by  what  means  to  be  ascertained.  Thirdly,  Railway  Co. 
whether  the  plaintiffs  had  a  right  in  law,  without  the  con-  clamnob 
tent  of  the  defendants,  to  make  and  construct  a  bridge  ^"-^^^  Co. 
across  the  defendants'  said  railway  in  the  manner  directed 
by  the  second  determination  of  Mr.  Bonomi.  And  the 
plaintiffs  by  their  counsel  consenting,  and  without  preju- 
dice to  any  question  between  the  parties,  it  was  declared 
that  the  plaintiffs  were  liable  in  the  said  suit  to  make  to 
the  defendants  compensation  in  respect  of  such,  if  any, 
wrong,  as  the  plaintiffs  should  do  or  cause  to  be  done  to 
the  defendants  in  any  of  the  respects  in  the  defendants'  bill 
mentioned,  and  liable  also  to  be  ordered  in  that  suit,  to  take 
away  and  remove  any  works  or  erections  which  the  Court 
should  adjudge  to  have  been  wrongfully  made  or  done  by 
them«  And  after  the  Court  of  Exchequer  should  have  made 
their  certificate,  such  further  order  should  be  made  as 
should  be  just. 

After  this  order  had  been  made,  the  plaintiffs  attempted 
to  come  to  some  arrangement  with  the  defendants;  the 
latter,  however,  refused  to  make  any  concession,  alleg- 
ing, that  the  order  of  the  9th  of  September,  was  not  in- 
tended to  disturb  their  legal  rights,  and  that,  considering 
that  a  case  had  been  directed  to  a  court  of  law,  it  would 
be  an  unjust  and  also  a  fruitless  proceeding  on  the  part  of 
the  pl<iiwi:iffii  to  attempt  in  the  meantime  to  invade  those 
rights. 

The  plaintifb  accordingly,  on  the  2nd  of  November, 
1844,  filed  the  present  bill,  which,  after  stating  the  fore- 
going tBuCtB,  contained  the  following  allegations: — That 
the  contractors  or  workmen  employed  by  the  plaintiffs 
in  the  construction  of  the  bridge  have  raised  the  stone 
pillars  or  abutments  to  such  a  height,  that  it  is  neces- 
laij  and  proper  to  throw  from  pillar  to  pillar,  across  the 
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1844.        said  Sherbnm  branch  of  the  Clarence  Bailway,  the  plat- 
G  «ATNoaTH  ^*^"^'  according  to  the  award  or  decision  in  writing  of 
OF  England,   Mr.  Bonomi,  dated  the  81st  of  Jnly^  1844.    That  the  de- 
Railway  Co.  fendants  have  taken  no  steps  to  remoTO  or  reduce  the 
Clailbncb     height  of  the  walls  erected  by  them  in  the  line  of  the 
Railway  Co.  intended  bridge,  but,  on  the  contrary,  they  persist  in  up- 
holding  and  maintaining,  and  still  uphold  and  maintain 
the  same ;  and  by  reason  of  the  said  waUs  exceeding  the 
height  of  sixteen  feet  above  the  surface  of  the  rails  of  tbe 
said  Clarence  Railway,  unless  the  said  walls  shall  be  re- 
moved or  taken  down,  or  reduced  in  height  by  several 
feet,  it  is,  and  it  will  be,  impossible  to  lay  down  the  ssid 
platform,  or  to  construct  the  said  bridge  in  the  manner 
prescribed  and  directed  by  the  said  award  or  decision  in 
writing,  dated  the  81st  of  July,  1844.    That,  in  order  to 
carry  on  the  said  works,  and  preparatory  to  constructing 
the  said  bridge  across  the  said  railway,  with  the  materials 
and  in  the  manner  prescribed  and  directed  by  said  last- 
mentioned  award  or  decision  in  writing,  it  is  neoesnry 
that  the  servants  and  workmen  of  the  plaintiffs,  employed 
in  the  construction  of  the  said  bridge,  should  occasionally 
cross  and  re-cross  the  said  Sherbum  branch  of  the  Cla- 
rence Railway,  at  the  point  or  place  at  which  the  said 
bridge  is  to  be  built,  during  the  progress  of  the  works 
for  building  the  same,  and  it  is  also  necessary  temporarily 
to  rest  upon  the  sides  or  slopes  of  the  same  Clarence 
Railway,  on  the  land  of  the  said  defendants,  in  the  line  of 
the  said  intended  bridge,  the  scaffolding  required  for  soch 
works ;  and  it  is  also  necessary  to  pass  or  throw  from  side 
to  side  in  the  said  line,  across  the  said  railway,  ropes  and 
blocks,  for  the  purpose  of  hauling  to  their  proper  positions 
the  beams  for  constructing  the  said  platform.    Hat  the 
said  scaffolding  may  and  would  be  erected  in  such  a  sitnt- 
tion  and  manner,  and  at  such  a  distance  from  the  ontiide 
rails  of  the  said  Clarence  Railway,  that  the  said  croesing 
of  workmen  and  materials  would  take  place  sit  such  times 
and  in  such  a  manner  as  not  in  any  respect  to  interfere 
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with  the  traffic  on  the  said  Clarence  Railway^  or  otherwise        1844. 
produce  or  occasion  any  obstmction  to  said  defendants^  Ge«at"n 
their  servants,  workmen,  or  agents.    That,  in  the  latter  part   of  England, 
of  the  month  of  September,  1844,  the  plaintiffs  received    Railway  Co. 
information  and  had  reason  to  believe  that  the  said  defend-      Clarbncb 
ants  had  made  preparation  for  resisting,  and  intended    Railway  Co. 
by  the  use  of  their  locomotive  engines,  or  otherwise  by 
force,  to  resist  the  operations  of  the  plaintiffs,  &c.    That 
they  still  threaten  and  intend,  &c. 

The  prayer  of  the  bill  was,  that  the  defendants  may  be 
restrained  by  injunction  from  interfering  with  or  obstruct- 
ing, hindering,  or  preventing  the  plaintiffs,  their  servants, 
&c.,  from  making  and  constructing  the  said  bridge  across 
and  over  the  said  Sherbum  branch  of  said  Clarence  Bail- 
way,  in  the  line  or  course  prescribed  by  the  stat.  6  &  7 
Fk/.  c.  Ixxxii,  and  of  the  materials  and  in  the  manner  spe- 
cified and  directed  by  the  said  decision  of  the  surveyor  of 
bridges  for  the  county  of  Durham,  dated  the  31st  of  July, 
1844,  and  the  plan  thereto  annexed ;  and  may  in  like  man- 
ner be  restrained  from  continuing  to  maintain  or  uphold 
the  said  walls  erected  by  the  said  defendants,  or  any  other 
walls,  &c.,  whereby  the  plaintiffs,  their  agents,  &c.,  may 
be  prevented  from  constructing  the  said  platform  and 
Grom  making  and  completing  the  said  bridge,  and  from 
pulling  down,  taking  up,  or  removing  any  scaffolding  or 
other  works  or  materials  to  be  made,  deposited,  or  laid 
down  by  the  plaintiffs,  their  servants,  &c.,  on  the  sides  or 
dopes  of  the  said  Sherbum  branch  railway,  for  the  pur- 
poae  of  making  and  constructing  the  same  bridge,  and 
from  preventing  or  hindering  the  agents,  servants,  or 
workmen  of  the  plaintiffs  from  passing  across  the  said  last- 
mentioned  railway,  at  proper  and  seasonable  times,  during 
the  progress  of  the  said  works,  for  the  purposes  thereof, 
snd  taking  down  or  removing  (if  necessary)  any  such 
walls,  &c.;  the  plaintiffs  undertaking,  during  the  progress 
of  the  said  works,  and  every  of  them,  not  in  any  manner 
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1844.  to  interfere  with  or  obstract  the  traffic  upon  said  darence 
GrbatNorth  Il»il^*y>  ft^d  not  in  any  respect  to  injure  or  damage  the 
OF  England,   gaJd  Clarence  Bailwavj  or  the  works  thereof,  and  under- 
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Railway  Co.  taking  to  make  and  pay  satisfaction  to  the  defendants  for 
Clarbncb     A^y  injury  or  damage  which  may  be  sustained  by  the  de- 
Railwat  Co.  fe^dants,  by  or  from  any  temporary  use  of  their  land  on 
the  sides  or  slopes  of  the  said  railway ;  and  that  said  de- 
fendants may  be  ordered  to  pay  the  costs  of  the  plaintiffs 
of  this  suit. 

A  motion  was  now  made  for  an  injunction,  pursuant  to 
the  prayer  of  the  bill,  founded  on  affidavits  supporting  the 
charges  of  the  bill. 

Mr.  Wigram  and  Mr.  Hare^  for  the  motion,  after  refer- 
ring to  Robinson  y.  Lord  Byron  (a),  and  other  cases,  in  whidi 
mandatory  injunctions  had  been  granted,  contended  that 
the  statute  6  &  7  Vict  having  given  the  plaintiffs  a  ri^t 
to  build  the  bridge  without  the  consent  of  the  defendtntiy 
the  plaintiffs  were  entitled  to  all  things  necessary  for  the 
enjoyment  of  that  right,  and  were  therefore  entitled  to 
the  easement  of  going  temporarily  upon  the  defendants' 
property  for  the  purpose  of  constructing  the  bridge.  In 
the  analogous  case  of  the  grant  of  a  power  of  mining,  the 
grant  would  be  nugatory  if  the  grantee  had  not  a  right  to 
go  upon  the  land  to  open  the  mine.  The  authorities  ire 
collected  in  Jarm.  Treat  Conv.,  Vol.  4,  p.  669,  note  {b). 

Mr.  Russell  and  Mr.  Collins,  for  the  defendants,  con- 
tended that  the  power  given  to  Mr.  Bonomi  of  determining 
what  bridge  should  be  built  across  the  defendants'  railway 
was  exhausted  when  he  made  his  first  award;  and  that,  ss 
that  award  was  invalid,  the  plaintiffs  had  lost  their  right, 
if  they  ever  had  any,  of  crossing  the  defendants'  railwij. 
They  also  relied  on  other  arguments  which  are  referred  to 
in  the  judgment  of  the  Court. 

(a)  1  Bro.  C.  C.  588.  (b)  Mr.  Sweet's  Ed. 
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The  defendants  declined  giving  any  undertaking  to         1844. 
satisfy  all  intermediate  damage  arising  to  the  plaintiffs  GEETTirii 
firom  the  delay  of  their  works  until  the  legal  questions   of  England, 

i_iji.ji.«j  «TC.  Junction 

should  be  determined.  Railway  Co. 

0. 

Clajlsncb 

The  Yice-Chancbllob. — The  case  which,  in  the  suit  ^^^^-^^^  Co. 
between  the  present  defendants  as  plaintiffs  and  the  pre-  ^^^'  ^'■^* 
sent  plaintiffs  as  defendants,  I  directed  during  the  last 
yacation,  has  not,  it  appears,  been  yet  argued  or  even  pre- 
pared, though,  with  a  view  to  facilitate  the  disposal  of  it 
during  Michaelmas  Term,  I  stated,  in  the  vacation,  to  the 
counsel  and  solicitors,  my  willingness  to  settle  it  myself, 
without  the  aid  of  the  Master's  o£5ce.  I  do  not  doubt 
that  the  case  might  have  been  settled  and  argued  before 
the  present  time  had  either  party  so  wished.  The  actual 
position  of  that  matter,  and  the  undertaking  into  which, 
in  that  suit,  the  plaintiffs  in  this  suit  have  entered,  may  be 
thought  not  altogether  immaterial  to  the  present  motion. 

When  the  order  for  a  case  was  made  by  me,  and  the 
undertaking  by  the  present  plaintiffs  was  given,  the  pre- 
sent suit  had  not  been  commenced;  the  object  of  which, 
and  of  the  motion  now  before  me,  is,  substantially,  that 
the  present  plaintiffs  may  be  permitted  to  erect  a  bridge 
across  the  railway  of  the  defendants,  agreeably  to  the  plan 
secondly  approved  by  Mr.  Bonomi,  the  surveyor  of  bridges 
for  the  county  of  Durham.  The  present  plaintiffs  desire 
not  to  acquire  the  ownership,  nor  to  become  permanently 
either  possessors  or  occupiers  of  any  part  of  the  soil  be- 
longing to  the  present  defendants,  but  merely,  and  without 
impeding  at  any  time,  or  interferiDg  for  a  moment  with, 
their  trafSci  or  the  free  and  continual  passage  of  engines 
and  carriages  upon  their  railway,  to  be  allowed  to  have, 
during  the  erection  of  the  proposed  bridge  across  it,  (of 
which  not  any  part  is  to  be  built  or  rest  on  their  soil), 
such  use  of  the  soil  adjoining  the  line  of  the  railway,  by 
way  of  temporary  easement,  and  such  power  for  the  work- 
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1844.  men  employed  to  pass  over  it  from  side  to  side,  also  by 
GrbatNorth  ^*y  ^^  temporary  easement,  as  may  be  necessary  for  erect- 
or Enoland,   ing  the  bridge  with  reasonable  convenience;  thqr  reoeifing 
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Railway  Co.  a  fair  compensation  for  the  damage,  if  any,  that  may  be 
Clabbncv     ^^^^  ^^^^  ^^  their  soil.     That  this  damage  mnst  at  the 

Railway  Co.  utmost  be  very  slight  is  perfectly  plain.  That,  on  the  other 
hand,  the  obstruction  and  delay  occasioned  by  thdr  re- 
fusal and  actual  course  of  conduct  is  likely  to  create  seri- 
ous prejudice  and  loss  to  the  present  plaintiffs  cannot  be 
doubted;  in  respect  of  which,  if  wrongfully  caused  by  thoie 
conducting  the  affairs  of  the  present  defendants,  (a  cor- 
poration aggregate),  the  legal  liability  of  the  corporatioD, 
or  its  power,  in  point  of  means,  to  make  compensation  to 
the  present  plaintiffs,  may  not  be  clear;  nor  can  it  be 
questioned  that  time  is  of  considerable  consequence  in  tliis 
matter.  Under  all  the  circumstances  to  which  I  have  re- 
ferred, I  consider  myself  bound  to  express,  in  the  preieiit 
position  of  the  parties,  an  opinion  upon  the  points  of  lav 
that  have  been  raised,  notwithstanding  the  case  directed 
in  the  other  cause,  and  not  yet  argued. 

It  is,  and  has  ever  been,  the  contention  of  the  present 
defendants,  that  Mr.  Bonomi,  in  approving  the  plan  whidi 
he  first  approved,  acted  erroneously,  by  exceeding  bis 
powers.  To  this  the  present  plaintiffs  have  submitted.  It 
being,  not  by  their  act,  but  by  the  wish  and  the  conduct 
of  their  opponents,  that  Mr.  Bonomi's  first  plan  has  been 
relinquished  and  abandoned.  The  second  plan  of  Mr.  Bo- 
nomi, whose  integrity  has  not  been  questioned,  has  not 
been  substantially,  nor  could,  I  think,  have  been,  disputed 
by  the  present  defendants,  except  on  the  ground  that,  ai 
they  contend,  he  was  functus  officio^  by  having  approved 
the  first  plan,  and  had  therefore  neither  jurisdiction  nor 
power  to  approve  the  second.  Is,  then,  this  ground  ten- 
able? Whether,  in  the  ordinary  case  of  a  private  referee 
who  makes  an  award,  set  aside  by  a  court  on  grounds  not 
impeaching  his  integrity,  he  can,  without  consent,  (tbe 
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time  limited^  if  any,  not  having  expired),  make  another        1844. 
award,  is  a  question  upon  which  I  need  not  give  any  opi-  greatNorth 
nion.     The  present  is  not  that  case;  and  it  seems  to  me,   <>'  £noland, 
upon  the  act  in  question,  of  6  &  7  Vict.,  that,  as  against   Railway  Co. 
the  present  defendants,  who  denied  the  validity  of  the  first     clarsncb 
plan,  it  was  competent  to  Mr.  Bonomi,  after  that  denial,   ^"-^ay  Co. 
(giving,  as  he  appears  to  have  done,  sufficient  notice  to 
both  parties),  to  proceed,  at  the  request  of  the  present 
plaintiffs,  to  approve  of  a  second  plan,  as  he  did;  and  my 
impression  in  this  particular  case,  having  regard  to  the 
language  of  the  act  and  the  conduct  of  the  present  de- 
fendants, is,  that  the  second  plan  is  as  valid  and  effectual 
against  them  as  if  the  first  plan  had  not  existed,  and  is 
consequently  good  against  them.    Then,  if  so,  are  the 
present  plaintiffs,  according  to  a  reasonable  interpretation 
of  the  act  and  to  legal  principles,  entitled  temporarily,  that 
is,  during  the  work  of  constructing  the  bridge,  to  those 
easements  upon  the  soil  of  the  present  defendants,  which 
are  necessary  to  enable  its  construction  with  reasonable 
convenience,  so  feur  as  they  can  be  exercised  without  ob- 
structing or  interfering,  at  any  time  or  in  any  manner, 
with  the  traffic  or  free  passage  of  engines  and  carriages 
upon  the  railway?   I  am  of  opinion  that  the  present  plain- 
tiffs are  so  entitled.    This  latter  point  has  not  been  pro- 
posed to  be  submitted  to  a  court  of  law.    Perhaps  I  should 
have  been  willing  to  do  so  had  it  been  suggested  to  me  in 
the  other  cause  that  such  a  point  arose  or  might  arise,  but 
no  such  suggestion  was  made. 

It  has  been  said  that  theingunction  now  sought  is  wholly 
mandatory,  and  therefore  proper  to  be  refused.  That  in« 
jimctions  in  substance  mandatory,  though  in  form  merely 
prp^bitory,  have  been  and  may  be  granted  by  the  Court 
is  dear.  This  branch  of  its  jurisdiction  may  be  one  not 
fit  to  be  exercised  without  particular  caution,  but  certainly 
it  is  one  fit  and  necessary,  under  certain  circumstances, 
to  be  exercised.    Under  what  circumstances  it  should  be 
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1844.        exercised  must  be  matter  for  judicial  diacretion  in  each 

Gb^I^th  several  case. 

or  Enolakd,       It  is  also  said^  that,  to  assist  the  present  plain tiffit  on  this 

Railway  Co.  motion^  will  be  to  give  them  possession  of  land  in  dispute 
CLARBNom     pending  a  litigation,  by  evicting  defendants  in  possesrion 

Railway  Co.  fy^  ^he  purpose.  I  think  that  an  over-statement.  The 
present  plaintiffs  claim  to  use  or  touch  the  defisndants'  soil 
only  by  way  of  temporary  easement.  A  case  may  wdl  be 
conceived  in  which  an  injunction  ought,  upon  proper  tensB, 
to  be  granted  interlocutorily  to  a  plaintiff  claiming  a  right 
of  way  over  the  land  of  a  defendant  denying  the  right  and 
obstructing  the  plaintiff.  Cases  as  to  water  and  light  may 
be  more  firequent,  but  differ  in  principle  little,  if  atsD, 
But  it  is  true,  that  here  the  plaintiffs  hare  never  been  in 
possession  of  the  easement  claimed :  and  whether  the  other 
facts  before  me,  the  act  of  Parliament,  my  view  of  its  mean- 
ing, and  my  impression  as  to  the  law,  ought,  countervailing 
that  circumstance,  to  induce  this  Court,  pending  the  case 
directed  to  the  Court  of  Exchequer,  to  interfere  on  the 
present  occasion,  taking  care  to  secure,  as  &r  as  may  be, 
eventual  justice  to  both  parties,  I  have  doubted,  and  at  I 
continue  to  doubt,  will  further  consider. 


Dec.  13M.  The  Yice-Chancellob. — Upon  the  plaintiffs'  motion, 
heard  during  the  term,  the  defendants  having  declined  to 
give  an  undertaking  that  had  been  suggested,  I  thought  it 
right  to  state  my  opinion  as  to  some  points  of  law  raised  in 
this  cause,  notwithstanding  that  the  case  directed,  in  the 
other  cause  between  these  parties,  to  the  Court  of  Exchequer 
had  not  been  argued.  This  I  did  in  the  course  of  last  week, 
reserving  for  further  consideration  the  question  whether, 
in  the  present  position  of  the  two  causes,  I  could  grant  the 
plaintiffs  an  injunction  against  the  defendants  under  sodi 
guards  and  qualifications  as  should  secure  the  defiendanti 
against  any  obstruction  or  interruption  of  their  traffic  or 
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against  serious  and  substantial  damage,  against        1844. 
permanent  damage  of  any  kind,  and  against  all  chance  of  gbjiatNoiith 
not  being  fully  compensated  for  any  damage  whatsoever,   of  England, 

*^.      .         ,  .  ^   1      -r  «  t      •      •        "^*  Junction 

Yiewmg  the  matter  m  contest  as  I  do,  I  have  no  hesitation   Railway  Co. 
in  saying  that  I  wished  to  find  myself  able  to  think  it  right      clarbnox 
that  I  should  interpose  even  as  the  causes  now  stand,    ^'^-^ay  Co. 
But  I  have  not  succeeded  in  persuading  myself  to  take 
this  step. 

Considering  that  the  plaintiffs  have  never  been  in  pos- 
session (so  £Etr  as  that  expression  is  applicable)  of  any  part 
of  the  easements  that  they  claim,  that  the  questions  in 
dispute  are  legal  merely,  and  that  the  defendants  deny  the 
plaintiffs'  legal  right,  on  grounds  which,  though  they  may 
be,  as  they  appear  to  me  to  be,  untenable,  I  cannot  pro- 
nounce to  be  merely  ficivolous — considering  the  pendency 
of  the  case  directed  to  the  Court  of  Exchequer,  as  to  which 
neither  party  seems  to  me  to  have  been  active,  and  the 
nature  of  the  injunction  which  alone  could  be  useful  to  the 
plaintiffs,  I  think  that  I  should  be  going  to  a  greater  ex- 
tent than,  as  far  as  I  am  aware,  the  Court  has  hitherto 
gone,  and,  in  effect,  be  taking  what  might,  perhaps  pro- 
perly, be  deemed  a  new  step  of  some  importance,  by  now 
interposing.  Therefore,  without  saying  that  the  Court 
ought  not  now  to  interpose,  it  is,  I  think,  safer  and  better 
that  the  step  should  be  taken,  if  at  all,  by  the  head  of  it. 
But  I  do  not  refuse  this  motion.  I  direct  it  to  stand  over ; 
and  I  give  leave,  so  far  as  I  can  give  leave,  to  either  party 
to  apply  to  the  Lard  Chancellor  to  hear  it  himself,  without 
any  firesh  notice,  if  his  Lordship  shall  think  fit 


In  consequence  of  these  last  observations  an  application 
was  made  to  the  Lord  Chancellor  on  the  part  of  the  plain- 
tiffs ;  when  his  Lordship  recommended  the  parties  to  pro- 
ceed to  law ;  and  on  the  17th  of  December,  1844,  an  order 
was  made  in  both  suits  that  a  case  should  be  stated  for  the 
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1844.        opinion  of  the  Court  of  Exchequer  upon  the  legal  rights 

"     "TT^      of  the  parties.    It  was  declare^  by  the  order  that  the  state- 

or  England,  ments  of  fact  contained  in  the  case  were  to  be  without 

BTC.  Junction         »    ^»       .  a*  •     a%  •<  &«•< 

Railway  Co.  prejudice  to  any  questions  arising  in  these  suits.  And  it 
Clamvob     ^^  ordered  that  the  motion  in  the  secoqd  cause  should 

Railway  Co.  stand  over  until  after  the  certificate  of  the  Court  of  Ex- 
chequer should  be  obtained.  With  liberty  to  either  party 
to  apply. 

The  questions  submitted  to  the  Court  of  Exchequer  were 
as  follows  :— 

First,  whether  the  Junction  Railway  Company  have  a 
right  in  laWf  without  the  consent  of  the  Clarence  Railway 
Company,  to  make  and  construct  across  the  Clarence  Rail- 
way a  bridge  according  to  the  first-mentioned  award,  de- 
termination, or  decision  of  Ignatius  Bonomi,  dated  the 
28rd  day  of  November,  1848,  and  the  plan  thereto  an- 
nexed, upon  the  site  and  in  the  manner  purporting  to  be 
authorized  thereby. 

Secondly,  whether,  if  the  Junction  Railway  Company 
have  such  right,  the  Clarence  Railway  Company  are  enti- 
tled to  any  and  what  payment  or  compensation  for  their 
land,  or  the  use  of  their  land,  to  be  used  for  that  purpose, 
and  by  what  means  to  be  ascertained. 

Thirdly,  whether  the  Junction  Railway  Company  have  a 
right  in  law,  without  the  consent  of  the  Clarence  Railway 
Company,  to  make  and  construct  a  bridge  across  the 
Clarence  Railway,  according  to  the  design  and  in  the 
manner  purporting  to  be  authorized  by  the  second  award, 
determination,  or  decision  of  the  said  Ignatius  Bonomii 
and  the  plan  thereto  annexed. 

Fourthly,  whether,  supposing  the  third  question  to  be 
answered  in  the  aflSrmative,  and  supposing  the  Junction 
Railway  Company  to  be  willing  and  desirous  to  oonstroct 
the  bridge  mentioned  in  that  question,  at  a  reasonable 
expense  and  with  reasonable  convenience,  without  bnild- 
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ing  upon  any  .part  of  the  soil  of  the  Clarence  Railway        1844. 
Company^  and  (subject  as  after  mentioned)  to  be  able  to  ^  ^^     *tr^ 
do  so^  but  supposing  it  to  be  impossible  for  them  to  con-   or  England, 
struct  it  at  a  reasonable  expense  or  with  reasonable  con-   Railway  Co. 
yenience,  unless^  during  and  for  the  purpose  of  the  work,      clauncb 
it  shall  be  allowed  to  them  temporarily  to  place  and  rest  ^^^^•'^at  Co. 
scaffolding  poles  upon  the  soil  of  the  Clarence  Railway 
Company^  (that  is  to  say)  upon  the  strips  adjoining  the  line 
of  their  railway,  without,  however,  touching  the  line  of  the 
Clarence  Railway,  and  also  be  allowed  to  the  workmen 
of  the  Junction  Railway  Company  to  be  employed  in  the 
work  to  cross  the  line  of  the  Clarence  Railway,  from  time 
to  time,  from  side  to  side — the  said  Clarence  Railway 
Company  are  or  will  be  entitled  by  law  to  hinder  and 
prevent  such  scaffolding  poles  from  being  so  placed  and 
rested,  and  to  hinder  and  prevent  such  workmen  from 
crossing  as  aforesaid:  it  being  understood  and  assumed 
that  the  Junction  Railway  Company,  and  their  agents, 
servants,  and  workmen  respectively,  intend  not  to  do,  and 
will  not  do,  any  vexatious  acts,  or  any  act  not  necessary 
for  erecting  and  completing  the  bridge  in  question,  in  a 
reasonable  and  proper  manner;  and  will  not  prolong  the 
work  unnecessarily,  and  will  not  obstruct,  interrupt,  delay, 
or  interfere  with  the  traffic  or  free  passage  of  or  upon  or 
along  the  line  of  the  railway  of  the  Clarence  Railway  Com- 
pany, or  any  part  thereof;  and  will  make  to  the  Clarence 
Railway  Company  a  reasonable  compensation  for  all  such 
use  of  their  soil  as  mentioned  in  this  question,  and  will,  at 
the  end  of  the  work,  if  desired  by  them,  restore  the  same 
to  its  previous  state. 

The  Court  of  Exchequer,  after  having  the  case  argued 
before  them,  sent  their  certificate,  by  which  they  nega- 
tived the  first  question,  stated  it  to  be  unnecessary  to  an- 
swer the  second,  answered  the  third  in  the  affirmative,  and 
the  fourth  in  the  negative. 

On  the  26th  of  January,  1845,  an  order  for  an  injunction 
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1844.  was  granted  in  (nearly)  the  terms  of  the  prayer  of  the  bQl; 
GesatNoeth  ^^^  ^  proviso  (a),  that  the  injunction  was  not,  nor  was 
or  England,   that  order,  to  be  considered  as  authorizing  the  plaintifis  to 

BTc.  Junction  .  1 

Railway  Co.  do  any  vexatious  act,  or  any  act  not  necessary  for  erecting 
Clauincv     ^^^  completing  the  bridge  in  a  reasonable  and  proper 

Railway  Co.  manner,  or  to  prolong  the  work  unnecessarily,  or  to  ob- 
struct, interfere  with,  or  delay  the  traffic  or  free  passage  of 
the  defendants,  their  workmen  or  agents,  along  their  line 
of  railway,  &;c. 

(a)  See  10  Yes.  195. 


^^'  ^'*-  FiLDBB  V.  BbLLINGHAM. 

Purchaaer  who    UeRTAIN  jcal  estates  having  been  ordered  to  be  sold  in 

had  appued  to 

open  the  bid-  this  causc^  the  RcY.  T.  W.  Gilham  became  the  purchaser; 

upon  a'ra.saie  ^^^>  ^^  ^^^  ^^^^  ^^  December,  1848,  he,  in  pursuance  of  tn 

to^'^'^de?"  ^'^®'  ^^  *^*  Court,  paid  into  the  Bank  of  England,  to  Oe 

the  special  dr.  credit  of  the  cause,  £200,  as  a  deposit.    Mr.  Gilham 

cnmstancet  of 

the  case,  in-  afterwards,  on  behalf  of  the  members  of  the  fiamily  bene- 
de^it^'as  weU  filially  interested  in  the  property,  applied  to  the  Court  to 
Se^-Semd  ^*^®  *^^  biddings  opened,  which  was  accordingly  done, 
ofhiaappiica-  On  the  rc-sale  he  was  outbid,  and  the  biddings  were  ad- 
Court.  Tanced  firom  d61500  to  £2100;  at  which  sum  the  property 

was  disposed  of. 

A  motion,  supported  by  affidavit,  was  made  on  behalf  of 
Mr.  Gilham  that  his  deposit  might  be  repaid  to  him,  toge- 
ther with  interest  thereon  at  the  rate  of  j64  per  cmt.  per 
annum,  from  the  21st  of  December,  1843,  and  that  he  might 
be  allowed,  out  of  the  fiind  in  Court,  the  costs,  chargeSi 
and  expenses  incurred  by  him  in  and  about  the  order  for 
re-opening  the  biddings  and  the  re-sale,  and  of  the  present 
application. 

Mr.  JValey,  for  the  motion. 


CA8S8  IN   CHANCEBT.  527 

Mr.  CoUyer  and  Mr.  J.  Baily,  for  the  di£Ferent  parties         1844. 
interested,  offered  no  opposition.  ^7;^^ 

V. 

Bbllimoham. 

The  Yics-Chancellob  said,  that,  nnder  the  special  cir- 
cumstances of  the  case,  he  should  accede  to  the  applica- 
tion both  with  respect  to  the  interest  and  the  costs. 


Stooke  r.  Vincent.  2>«c.  9th. 

SaBAH  VINCENT,  the  wife  of  John  Vincent,  being  Plaintiff,  by 

jj.i_  X  ^  .^  '  i»  ^  bill,  shews 

possessed,  to  her  separate  use,  of  a  certain  sum  of  money  ^i^^  h^^^^  no 
which  was  held  in  trust  for  her,  and  which  had  been  lent  ^[^'/tj?*' 
by  the  trustees  to  her  husband  on  the  security  of  his  time  for  de- 
bond,  made  her  will,  and  thereby  gave  the  interest  of  the  expired)  pleads 
sum  to  her  husband  for  his  life,  and  gave  the  residue  of  lef^^the' 
her  estate  to  Sarah,  the  wife  of  Edward  Stooke,  for  her  p}»»tiff-   Th© 

plea  18  good. 

separate  use,  and  appointed  Sarah  Stooke  her  executrix.         Defendant 

Sarah  Vincent  died  in  1814,  and  her  husband  in  1830.  LueTolm  to 

The  bill  was  filed  by  Edward  and  Sarah  Stooke  against  P^q"  ^o^llid^to 

the  executors  of  Vincent,  (who  were  his  three  sons),  and  produce  it  on 

against  the  executors  of  the  surviving  trustee,  stating  the  mentof  the 

above  facts,  and  praying  for  an  account  of  principal  and  \\^^  ^  ^  ^ 

interest  due  upon  the  bond,  and  that  the  defendants,  the  ,.,^®5®'*®* 

^  ^  ,  'bill  filed  by 

executors  of  Vincent,  might  be  decreed  to  pay  to  the  husband  and 
plaintiff  Mrs.  Stooke,  or  to  a  trustee  for  her,  what  should  seTerai  defend- 
be  found  due,  "T^t^t 

•***w,  pj^  which  was 

The  time  for  demurring  to  the  bill  having  expired,  the  «Uowed,  the 

.  o       r        »  Court  declined, 

defendants,  the  executors  of  Vincent,  put  in  a  plea  where-  in  the  absence 
by  they  stated,  that,  after  the  making  of  the  bond,  and  fendanu,  to 
after  the  death  of  Sarah  Vincent,  to  wit,  on  the  15th  day  «JJyw  the  piahi- 

^  '  '  *'     tins  to  amend 

of  April,  1818,  the  plaintiff  Edward  Stooke,  by  his  certain  by  making  the 

hnsband  a  de- 
fendant, and 
naming  a  next  friend  to  the  wife. 
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1844.  deed  or  writing  of  release^  dated  the  said  15th  of  AprU^ 
1818^  (which  the  defendants  were  ready  to  produce  as  this 
Court  should  direct)^  did^  for  the  valuable  considerations 
set  out  in  the  plea,  for  himself  and  the  said  Sarah  his  wife, 
and  their  respective  heirs,  executors,  and  administrators, 
remise,  release,  and  for  ever  discharge,  the  said  John  'Vin- 
cent, his  heirs,  executors,  and  administrators,  of  and  firom 
all  and  all  manner  of  action  and  actions,  cause  and  causes 
of  action,  suits,  debts,  dues,  sum  and  sums  of  money,  ac- 
counts, reckonings,  controversies,  damages,  claims,  and 
demands  whatsoever  in  law  and  in  equity,  which  against 
the  said  John  Vincent  they,  the  said  Edward  Stooke  and 
Sarah  his  wife,  then  had,  or  which  the  said  Edward  Stooke 
and  Sarah  his  wife,  and  their  respective  heirs,  executon, 
or  administrators,  thereafter  could,  should,  or  might  have, 
for,  upon,  or  by  reason  of  any  matter,  cause,  or  thing 
whatsoever. 

Mr.  Crawford,  for  the  plea,  said,  that  the  suit  by  the 
husband  and  wife  was  the  suit  of  the  husband,  and  there- 
fore his  release  of  all  suits  was  properly  pleaded  in  the 
present  case.  It  might  be  said  the  husband  had  no  in- 
terest, and  that,  as  that  circumstance  appeared  upon  the 
bill,  the  bill  was  demurrable.  Admitting  that  to  be  so,  the 
plea  was  nevertheless  good,  for  the  husband's  release  was 
as  good  as  his  title. 

Mr.  Moore,  for  the  bill. — The  old  practice  in  these 
cases  was  to  join  the  husband  and  wife  as  co-plaintifis; 
and  there  is  no  reason  why  that  practice  should  be  de- 
parted from :  Smyth  v.  Myers  (a).  No  mischief  can  arise 
to  the  wife  firom  the  suit  being  so  firamed,  for  the  money  is 
in  the  hands  of  a  trustee,  and  the  bill  prays  that  it  may  be 
paid  to  a  trustee.    The  suit,  therefore,  is  substantially  that 

(a)  3  Madd.  474. 
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of  the  wife,  though  the  husband  is  joined  for  conformity.  1844. 
If  that  be  so^  the  plea  of  release  by  the  husband  is  bad. 
Besides^  the  nature  of  the  release^  as  applicable  to  this 
demand^  does  not  appear  on  the  plea.  The  release^  as 
pleaded^  extends  to  every  action  or  suit  which  may  be 
brought  by  the  plaintiffs  against  the  defendants,  at  any 
time  and  in  respect  of  every  possible  matter.  The  defend- 
ants^ therefore,  are  bound  to  produce  the  release  in  order 
to  shew  that  it  applies  to  this  demand.  They  offer  by 
their  plea  to  do  so.  [The  Vtce'ChanceUor. — If  you  had 
taken  issue  on  the  plea,  and  had  moved  for  the  production 
of  the  release,  they  might  possibly  have  been  bound  to  pro- 
duce it ;  but  they  are  not  bound  to  do  so  on  the  mere  ar- 
gument of  the  plea.  They  might  have  pleaded  the  release 
without  stating  it  to  be  in  their  possession.  I  am  not 
aware  of  any  proceeding  in  this  Court  analogous  to  crav- 
ing oyer  at  law.] 

Upon  this  last  point  Mr.  Crawford  referred  to  Campbell 
V.  M€U:kay[ci). 

The  Yice-Ghancbllor. — ^This  is  the  case  of  a  bill  filed 
by  a  man  who  has  no  title  whatever,  and  the  defendant, 
being  too  late  to  put  in  a  demurrer,  files  a  plea  stating 
that  the  plaintiff  has  released.  I  am  not  prepared  to  say 
that  this  is  a  bad  plea. 

Mr.  Moore  then  asked  leave  to  amend  the  bill  by  mak- 
ing the  husband  a  defendant,  and  naming  a  next  friend  to 
the  wife ;  on  giving  security  for  the  costs  ahready  incurred. 

The  Vice-Chancellob  said,  that  he  should  be  willing 
to  grant  this  liberty  to  amend,  but  the  circumstance  of 
there  being  other  defendants  prevented  him.    They  were 

(a)  1  Myl.  &  Cr.  603. 
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not  to  be  depriyed  of  their  security  for  costs.  Any  liberty 
to  amend  conid  only  be  given  in  a  proceeding  to  which  the 
defendants  were  parties.  He  would^  howeyer,  allow  the 
plea,  without  prejudice  to  any  application  that  might  be 
made  by  the  plaintiffs  to  amend  the  bill. 

Allow  the  plea,  without  prejudice  to  any  applicatioii  that  the  plaintiffi 
may  he  advised  to  make  to  amend  the  hill.  And  the  defendanti  plead- 
ing, consenting  and  undertaking  that  the  plaintifik'  solicitor  or  agent 
shall  he  at  liherty  to  inspect  the  deed  of  release  at  the  office  of  the  soli- 
citor of  the  defendants  pleading,  and  to  take  a  copy  thereof,  at  the  plain- 
tifis  expense,  at  any  reasonahle  time  hefore  the  25ih  inst.,  let  the 
plaintiffs  pay  the  costs  of  this  plea. 


Dec.  9th. 

Judgment  ere* 
ditors,  whose 
judgments  have 
heen  entered 
up  subse- 
quently to  the 
plaintiflTs  se- 
curity, must 
be  made  par- 
ties to  a  bill 
of  foredosare : 
it  is  not  suffi- 
cient that  they 
should  be 
served  with 
copies  of  the 
biU  under  the 
23rd  of  the 
Orders  of  Au- 
gust, 1841. 

Semblet  how- 
ever, that  this 
rule  may  be 
relaxed  in 
cases  where  the 
judgment  cre- 
ditors are  in- 
conveniently 
numerous. 


Adams  v.  Paynteb. 

1  HE  defendant  Paynter^  by  a  deed  dated  the  25th  of 
March,  1834,  mortgaged  an  estate  to  Parson  for  a  term  of 
years.  That  mortgage  was  afterwards  assigned  to  the 
plaintiffs  John  Adams  and  Edward  Cocker,  by  a  deed 
dated  the  13th  of  October,  1888 ;  a  further  sum  being  then 
advanced  to  the  mortgagor  on  the  security  of  the  pre- 
mises. Paynter  afterwards  conveyed  the  mortgaged  estate 
to  Allen,  in  trust  for  sale  &c  After  the  date  of  the  as- 
signment, about  six  judgments  were  entered  up  against 
Paynter,  and  duly  registered  as  required  by  the  1  &  2 
Tict.  c.  110. 

The  bill,  which  prayed  a  foreclosure,  was  filed  againit 
Allen  and  Paynter.  The  judgment  creditors  were  not 
formally  made  parties,  but  the  bill  prayed  that,  on  being 
served  with  a  copy  of  the  bill,  they  might  be  bound  by  all 
the  proceedings  in  the  suit.  They  were  served  accord- 
ingly, and  a  memorandum  of  service  entered ;  and  no  ap- 
pearance was  entered  by  them  under  the  26th  Order  of 
August,  1841. 
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Upon  the  cause  coming  on  for  hearing —  1844. 

Adams 

Mr.  Russell  and  Mr.  Chapman,  for  the  defendant  Allen.  ^' 

insisted  upon  an  objection  which  had  been  taken  by  that 
defendant's  answer,  that  the  judgment  creditors  had  not 
been  made  parties  to  the  suit. 

Mr.  Simpkinsan  and  Mr.  MUkr,  for  the  plaintiffs. — If 
these  judgment  creditors  must  be  made  parties  in  the  or- 
dinary manner,  there  is  reason  to  fear  that  the  whole 
estate  will  be  swallowed  up  in  costs.  The  original  mort- 
gage having  been  made  before  the  stat.  1  &  2  Vict  c.  110, 
the  case  must  be  treated  as  if  that  act  were  not  in  exist- 
ence. [The  Vtce-Chancellor. — 'No  objection  is  taken  under 
that  act]  If  that  act  is  out  of  the  question,  the  judg- 
ment creditor,  having  no  lien  on  the  land,  (in  the  pro- 
per acceptation  of  the  word  ''lien''),  is  not  a  necessary 
party :  Neate  v.  Duke  of  Marlbcrough  (a).  At  all  events, 
to  avoid  unnecessary  expense,  it  is  competent  to  the 
plaintiff,  in  a  foreclosure  suit,  to  dispense  with  judgment 
creditors  where  they  are  numerous.  That  seems  clear 
Grom  the  observations  of  Lord  Alvanley,  in  the  Bishop 
if  Winchester  v.  Beavor  (ft).  The  cases  of  Draper  v.  Jen- 
nnffs  (c).  Burgh  v.  Francis  (d).  Brace  v.  Duchess  of  Marl- 
borough {e),  and  Rose  v.  Page  (/),  are  also  in  point.  Be- 
lides,  these  incumbrancers,  upon  whom  copies  of  the  bill 
irere  served  under  the  23rd  Order  of  August,  1841,  might, 
if  they  had  pleased,  have  taken  advantage  of  the  26th 
Order  and  insisted  upon  being  made  defendants  in  the 
regular  way.  As  they  have  not  done  so,  the  objection 
comes  too  late. 

The  Vice-chancellor. — This  is  the  case  of  a  bill  filed 

(a)  3  M.  &  Cr.  407, 417.  (d)  3  Swanst.  536,  n. 

{b)  3  Ve^  317.  (0  2  P.  W.  491. 

(c)  2  Vera.  518.  (/)  2  Sim.  471. 

VOL.  I.  N  N  C.  C.  C. 
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Id44.  hj  a  fizit  mortgigee  to  farerinar.  It  appotn  upon  the 
Cure  of  the  bill,  or  is  otherwiae  admitted^  that  there  is  a 
paiue  mortgagee,  or  incnhoncer  of  that  Batare,  who 
m  a  partf  to  the  bill,  and  that  there  are  jaifcau  nt  cre- 
£tonof  tiie  mnrtgagor  inieifCiiAiig  between  the  int  aad 
lecoad  mortgagee.  Jiwtsr  since  I  haie  known  any  tUng 
of  this  Coart,  such  interrening  inciimbnmcen  ha^e  always 
been  considered  neeesmj  parties  to  a  bill  cf  faredoaeie. 
I  shoold  act  gainst  onifenaUj' recognised  and  eistablishfd 
mica  if  I  were  to  snggest  a  donbt  upon  the  snb|ect.  CaKs 
of  jodgments  confieased  pemdemie  tte,  caaea  of  firand,  caKs 
of  parties  inconTenientlj'  nameroQ%  maj  poasiUj  exist  in 
such  a  laaaner  as  to  fin  an  exception  to  the  mle:  cases 
of  jndgments  pemitnit  Bit  generally  do.  Bnt  this  is  not 
that  description  of  caae.  It  is  said  diat  these  persons  sie 
parties.  If  so,  the  bill  is  in  this  ritnaticm:  itia  hron^ 
to  a  hearing  against  seseral  defendants,  aonw  of  whom 
have  not  answered.  Generally  such  a  bill,  mileas  proosBs 
has  been  exhaosted,  cannot  be  heard.  Bnt  it  is  said,  thst 
the  23rd  Order  of  Angast,  1841,  sopersedea  the  neoesntr 
of  an  answer  by  these  parties.  [His  Honor  here  read  the 
23rd  Order.]  The  Tcry  grounds  of  the  reason  npon  which 
the  judgment  creditors  in  qnestion  are  necessary  psrtiei 
to  a  soit  for  foredosnre  shewnnqQe8tionably,a8  it  appesrv 
to  me,  that  direct  rdief  is  prayed  against  them.  I  tiiink 
that  the  case  is  not  within  that  Order. 

The  bill  is  snch,  that  these  parties  not  baring  answered, 
and  not  being  in  contempt,  the  cause  cannot  now  be 
heard. 


It   was  also  objected,  on  the  part  of  the  defendant, 

Allen,  that  William  Bowen  had  not  been  made  a  party  to 

the  suit. 

Where  •  mar-        By  the  marriage  settlement  of  Mr.  and  Mrs.  Lloyd, 

SSISSaT*  dated  in  March,  1822,  it  was  declared  that  the  trustees  of 

iifo«l  power  to    the  settlement,  WiUiam  Bowen,  William  Richards,  and 

•ppowt  new 
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Jolm  AfJMm,  shovid  invest  the  sum  of  i62000  on  govern-        1844. 
ment  or  real  security^  and  stand  possessed  thereof^  for  the 
benefit  of  Mr.  and  Mrs.  Lloyd  and  their  children.     The 

settlement  contained  the  following  power  for  the  appoint-  ^^^^ 

ment  a(  &ew  tnurtees : — **  Provided  &;c.  that^  if  any  or  either  one  of  tJie  tnu- 

of  them,  the  said  W.  Bowen^  W.  Richards^  and  J.  Adams^  ed  his  tnut, 

er  any  future  trustee  or  trustees  shall  happen  to  die^  or  be  ^dom^^that 

Aesiront  to  be  discharged  from^  or  neglect  or  refuse  to  act  «ff«ct  wm  in- 

^  '  o  doned  on  the 

in  the  trusts  hereby  created^  then  it  shall  be  lawful  for  the  eetdement,  hot 
said  G.  Lloyd^  and  Marianne  his  wife^  to  nominate  and  was  appointed 
appoint  any  other  person  or  persons  to  be  a  trustee  or  ^j^|{^5j 
trustees  for  the  purposes  aforesaid,  in  the  place  or  stead  of  retirement  the 

remaining  tins* 

the  said  W.  Bowen^  W.  Richards,  and  J.  Adams,  or  either  tees  lent  ont 
of  them,  or  any  future  trustees  or  trustee,  who  shaH  happen  ^^  mortgaged 
to  die^  or  be  desirous  to  be  discharged  from,  or  neglect  or  ^'^^^^^ 
refuse  to  act  in  the  trusts  aforesaid ;  and  that,  upon  such  was  a  neoessarj 

party  to  a  bill 

nomination  and  appointment,  the  trustees  or  trustee  for  offoredosureof 
the  time  being  shaU  convey,  a«.ign,  surrender,  and  trans-  ^^"^ 
fer  the  trust  estates,  and  all  trust-monies,  so  tint  the  same 
shall  be  vested  in  the  joint  names  of  the  surviving  or  con- 
tinuiiig  trustees  or  trustee,  and  of  such  person  or  persons 
as  shall  be  appointed  to  be  a  trustee  or  trustees,  as  afore- 
said, on  the  same  trusts.^' 

By  a  memorandum,  dated  the  S6th  of  September,  1838, 
signed  by  W.  Bowen,  and  indorsed  on  the  settlement,  after 
stating  that  William  Bowen  was  desirous  of  being  dis- 
charged from  the  trusts  of  the  said  indenture,  and  that  G. 
Lloyd,  and  Marianne  his  wife,  had  assented  thereto,  the 
said  William  Bowen  did,  under  the  provisions  in  that  be- 
half contained,  with  the  consent  and  approbation  of  the 
said  G.  Uoyd  and  Marianne  his  wife,  assign,  renounce, 
transfer,  and  yield  up  to  the  said  W.  Richards  and  J. 
Adams  the  trust-monies,  funds,  securities,  powers,  and 
authorities,  to  the  end  that  the  trusts  of  the  indenture 
might  be  managed  and  carried  into  execution  by  W. 
Bichards  and  J.  Adams,  and  the  survivor  of  them,  and  the 

N  n2 
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1844.  executors^  and  administrators,  and  assigns  of  snch  snrvivor, 
or  such  other  the  trustees  or  trustee  for  the  time  beings  as 
by  virtue  of  the  powers  in  the  said  settlement  might  be 
appointed. 

By  an  indenture,  dated  the  13th  of  October,  1838,  which 
has  been  already  mentioned,  the  estate  in  question  was 
mortgaged  to  William  Bichards,  (in  whose  room  the  de- 
fendant Cocker  was  afterwards  appointed  a  trustee),  and 
John  Adams,  to  secure  £2000,  being  the  amount  of  the 
trust-monies. 

Mr.  Russell  and  Mr.  Clugman,  for  the  defendant  Allen, 
objected  that  Bowen  had  not  been  duly  discharged  firom 
being  a  trustee,  and  was  therefore  a  necessary  party  to  the 
suit.  In  the  event  of  the  defendant  Allen  redeeming  the 
plaintiffs,  they  could  not  alone  give  a  dischaige  for  the 
purchase-money. 

Mr.  Simpkinson  and  Mr.  Miller  submitted  that,  as  the 
mortgage  was  made  to  Adams  and  Cocker  alone,  and 
Bowen  had  ceased  to  act  as  a  trustee,  it  was  not  necessary 
to  make  Bowen  a  party. 

The  Vice-chancellor. — Can  a  trustee  who  has  once 
accepted  be  firee  from  the  trust  except  upon  the  substitu- 
tion of  some  one  else  in  his  place?  I  think  that  Bowen 
ought  to  be  a  party. 
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Steele  v.  Maunder  (a).  Dec.  18M. 

XHIS  was  a  foreclosure  suit.    The  mortgage  was  made  Mortgagor  «p.^ 
in  1825.     The  mortgagor^  by  the  settlement  made  on  his  settled  the  "^^ 
marriage  in  1827,  settled  the  mortgaged  estate  upon  his  S^^^JJ^iJ^' 
wife  and  the  issue  of  the  marriage,  who  alone  were  to  take  intended  wife 

and  the  iwue  of 

any  benefit  under  the  settlement.    The  mortgagor  subse-  the  marriage, 
quently  became  insolvent.     The  mortgagee  filed  his  bill  to  became  insol/ 
foreclose,  omitting  to  make  the  assignee  of  the  mortgagor  ^^'^?^^' 
under  the  Insolvent  Act  a  party.    An  objection  being  nee  was  not  a 
taken  by  the  trustees  of  the  settlement  in  their  answer,  to  a  bill  to  fore- 
that  the  assignee  ought  to  have  been  made  a  party,  the    *^*  ««•*«*«• 
suit  was  set  down  for  hearing  under  the  89th  Order  of 
August,  1841,  upon  that  objection. 

Mr.  Paian  appeared  for  the  trustees. 


Mr.  Fboks,  for  the  plaintiff. 

The  Vice-chancellor  was  of  opinion,  that,  upon  the 
statements  in  the  pleadings,  the  objection  must  be  over- 
ruled, but  without  prejudice  to  any  question  in  the  cause, 
and  reserving  the  costs. 

(a)  Ex  relatione. 
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Dee.  \Bih. 

Hie  proriiion 
In  the  Stat.  6 
Oeo.  4,  c.  16| 
tgainst  the 
abatement  of 
suit  by  the 
death  or  re- 
moral  of  assig- 
nees  extended 
tothecaae  of 
oiBcial  asiig- 


Llotd  v.  Waring. 

jyiOTION  for  liberty  to  substitute  the  name  of  a  new 
official  assignee^  as  plaintiff  in  the  suit,  in  the  room  of  an 
official  assignee  who  had  been  removed  from  the  district 
in  which  the  bankruptcy  had  taken  place  to  a  new  dis- 
trict. 

By  the  stat.  6  Geo.  4,  c.  16,  s.  67,  it  is  enacted,  that 
whenever  an  assignee  shall  die,  or  a  new  assignee  shall  be 
chosen,  no  action  or  suit  shall  be  thereby  abated,  but  the 
Court  in  which  any  action  or  suit  is  depending  may,  upon 
the  suggestion  of  such  death  or  removal,  and  new  choioe^ 
allow  the  name  of  the  surviving  or  new  assignee  to  be 
substituted  in  the  place  of  the  former. 

The  Stat  1  &  2  Will.  4,  xi.  56,  s.  22,  creates  the  office  of 
official  assignee,  and  enacts,  that  an  official  assignee  shall, 
in  all  cases,  be  an  assignee  of  the  bankrupt's  estate  and 
effects,  together  with  the  assignees  to  be  chosen  by  the  cre- 
ditors ;  but  that  act  does  not  contain  any  provision  against 
the  abatement  of  an  action  or  suit  by  the  death  or  abate- 
ment of  an  official  assignee. 

The  5  ft  6  Vict,  c.  122,  s.  48,  extends  the  appointment 
of  official  assignees  to  country  fiats. 


Mr.  Dean,  for  the  motion,  said,  that  an  application  of 
the  same  natiire  had  been  made  to  the  Master  of  the  Rotts 
in  the  case  of  Nouaille  v.  Fliffht  (a),  where  an  official  as- 
signee had  died,  to  which  His  Lordship  had  acceded. 

The  Vice-chancellor  granted  the  motion. 


(a)  M.  R.  26th  April,  1844. 
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Baylies  v.  Baylies.  Dee,  isth. 

OlMON  BAYLIES,  being  seised  of  a  freehold,  copyhold,  Upon  the  con- 

and  leasehold  estate,  consisting  of  a  messnage  or  dwelling-  derise  of  real 

honse,  farm,  and  lands,  called  the  Leys,  which  he  occupied  ^^^^'Siitan 

and  managed  until  the  time  of  his  death;  and  being  pos-  ^^for  life^ 

sessed  of  considerable  personal  estate,  made  his  will,  dated  entitled  to  tbe 

the  23rd  June,  1844,  and  thereby  gave  and  bequeathed  to  jojm^nt  of  the 

his  brother  John  Baylies,  and  his  nephew  John  Boulton,  Si^^l^'^i^^ 

their  executors  and  administrators,  all  and  singular  his  rLi^^^^®. 

'  ^  fulfilment  of 

ready  monies,  securities  for  money,  farming  stock,  growing  the  objects  of 
crops,  and  effects,  and  all  other  his  personal  estate  what-      in  order  to* 

M>ever  and  wheresoever,  except  his  leasehold  estate  there-  ^^.f^ 

inafter  bequeathed,  upon  trust  that  they,  or  the  survivor  tenwt  for  life, 

of  them,  his  executors  or  administrators,  should,  as  soon  contraTention 

as  oonTeniently  might  be  after  his  decease,  sell,  call  in,  and  ^ettlng'bj^tbe 

collect,  and  convert  the  same  into  money,  and  stand  pos-  ^^^^Jn 

sessed  of  the  monies  arising  from  such  sale,  collection,  and  who  had  notice 

of  the  tnists) 

conversion,  in  trust,  in  the  first  place,  to  pay  and  discharge  granted  a  re- 
all  his  just  debts,  funeral  and  testamentary  charges  and  ^^^^  ^ith 
expenses,  chief  rents,  and  land-tax,  and  also  the  costs  and  ^  ^rection 

*^  '  '  '  to  let  it  to  the 

expenses  of  renewing  such  of  the  lives  as  had  then,  or  at  tenant  for  life 
the  time  of  his  decease,  should  have  fallen  in  and  become  ofg^ving  snch 
renewable  upon  his  copyhold  and  leasehold  estate  in  the  *^<'^^^* 
parish  of  Alvechurch,  or  either  of  them,  and  then  to  retain 
thereout  the  sum  of  d610  for  draining  tiles,  to  be  used  by 
them,  his  said  trustees,  where  they  thought  proper,  upon 
and  about  his  said  real  estate,  and  after  the  several  pay- 
ments and  deductions  aforesaid,  then   upon  trust,  that 
they,  his  said  trustees,  should  retain,  pay,  and  divide  the 
whole  of  the  said  trust  funds  arising  from  his  said  personal 
estate,  unto  and  equally  between  his  wife  Elizabeth  Par- 
ker Baylies,  the  said  John  Baylies,  the  testator's  sister 
Elizabeth  Boulton,  widow,  and  Hannah  Wilson,  wife  of 
John  Wilson,  share  and  share  alike,  as  tenants  in  commoui 
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1844.        and  not  as  joint  tenants.    And  the  testator  gaye^  devised, 
and  bequeathed  unto  John  Baylies   and  John  Bonlton, 
their  heirs,  executors,  administrators,  and  assigns,  all  and 
singular  his  freehold,  copyhold,  and  leasehold  estates  situ- 
ate in  the  said  parish  of  Alvechurcfa,  or  elsewhere,  and  all 
other  his  real  estate,  to  hold  the  same  unto  and  to  the  use 
of  them  the  said  John  Baylies  and  John  Boulton,  thdr 
heirs,  executors,  administrators,  and  assigns,  according  to 
the  respective  natures  and  qualities  of  such  estates,  re- 
spectively, upon  trust  that  they  or  the  survivor  of  them, 
his  heirs,  executors,  administrators,  or  assigns,  should  let 
and  set,  and  receive,  and  take  the  yearly  rents,  issues,  and 
profits  arising  therefrom,  as  and  when  the  same  should 
become  due  and  thereout,  in  the  first  place,  from  time  to 
time,  so  often  as  any  life  or  lives  should  (after  his  decease) 
drop  or  fall  in,  pay  and  discharge  the  costs  of  renewal  of 
or  of  putting  any  new  or  other  life  or  lives  in  the  place  or 
stead  of  such  life  or  lives  so  dropped  or  fidlen  in,  as  afore- 
said; and,  in  the  next  place,  should  pay  and  discharge  all 
costs  and  expenses  of  keeping  the  said  hereditaments  and 
premises  in  good  and  tenantable  repair  and  condition,  and 
all  annual  outgoings  thereout;  and  after  the  several  pay- 
ments aforesaid,  then  upon  trust  to  pay  the  remainder  of 
the  said  rents,  issues,  and  profits,  as  and  when  the  same 
should  become  due  and  be  received,  unto  his  said  wife,  the 
said  Elizabeth  Parker  Baylies,  for  and  during  the  term  of 
her  natural  life,  for  her  own  sole  and  separate  use,  whether 
married  or  not,  it  being  his  intention  that  the  said  rents, 
issues,  and  profits  should  be  a  maintenance  for  her  in  all 
events;    and  he  declared  that  the  same  should  not  be 
pledged  or  anticipated,  or  be  in  anywise  subject  to  the 
debts,  control,  or  engagements  of  any  husband  she  might 
thereafter  marry;  and  from  and  after  the  decease  of  his 
said  wife,  the  said  Elizabeth  Parker  Baylies,  then  upon 
trust  that  they,  his  said  trustees,  or  the  survivor  of  them, 
his  heirs,   executors,   administrators,  or  assigns,  should. 
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either  by  sale  or  mortgage  of  all  or  any  part  of  his  said  1844. 
fireehold^  copyhold,  and  leasehold  estate,  or  by  such  other 
ways  and  means  as  they  or  he  should  think  best,  levy, 
raise,  and  take  up,  at  interest,  the  principal  sum  of  dSlOOO, 
and  stand  possessed  thereof,  in  trust  for,  and  to  pay  the 
same  unto,  such  person  or  persons,  for  such  estate  and  in- 
terest, and  in  such  manner  and  form,  as  she,  his  said  wife, 
should,  by  any  deed,  or  by  her  last  will  and  testament,  to 
be  by  her  respectively  executed  and  attested,  direct,  ap- 
point, give,  or  bequeath  the  same,  and  which  deed  or  will, 
notwithstanding  she  might  be  under  coverture,  she  might 
and  was  thereby  empowered  to  make;  and,  in  default  of 
any  such  direction,  appointment,  gift,  or  bequest,  then  in 
trust  for  her  next  of  kin,  according  to  the  Statute  of  Dis- 
tributions; and  subject  and  charged  and  chargeable  with 
the  payment  of  the  said  principal  sum  of  dSlOOO,  and  to 
the  powers  and  remedies  thereby  given  for  raising  the 
same,  then  upon  trust  that  they,  his  said  trustees,  or  the 
survivor  of  them,  &c.,  should  convey,  assign,  surrender,  and 
assure  all  his  said  freehold,  copyhold,  and  leasehold  estate 
unto  and  to  the  use  of,  or  in  trust  for  the  said  John  Boul- 
ton  and  the  testator's  nephew  Richard  Boulton,  their 
heirs,  executors,  administrators,  and  assigns,  equally  as 
tenants  in  common,  and  not  as  joint  tenants,  to  whom  he 
thereby  devised  and  bequeathed  the  same  accordingly. 
And  the  testator  directed,  that  in  case  either  of  his  trustees 
tiiereinbefore  named,  or  any  future  trustee  or  trustees 
should  die,  or  become  desirous  to  be  discharged  from,  or 
incapable  to  act  in,  the  trusts  of  his  wiU,  new  trustees, 
should  be  appointed  in  the  manner  in  the  will  mentioned, 
with  the  consent  of  the  testator's  wife,  so  that  there  might 
always  be  two  trustees  of  the  will.  The  testator  then, 
after  providing  for  the  sufficiency  of  the  trustees'  receipts, 
and  for  their  indemnity,  in  the  usual  manner,  appointed 
them  his  executors. 
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1844.  The  testator  died  on  the  24th  of  Jane,  1844,  and  his  will 

was  proved  by  the  executors  in  November  following. 

The  bill  was  filed  by  the  testator's  widow  against  the 
executors,  and  the  other  legatees  and  devisee  named  in  the 
will,  (the  latter  defendants  being  served  with  copies  of  the 
bill),  and  (by  amendment)  against  one  Richard  Barman. 
After  stating  that  the  defendants  John  Baylies  and  John 
Boulton  had  proved  the  will,  taken  possession  of  the  tes- 
tator's personal  estate,  paid  his  debts,  and  retained  or  ought 
to  have  retained  a  considerable  residue  in  their  hands, 
the  bill  alleged  that  they  had  taken  possession  of  the  title- 
deeds  of  the  testator's  freehold,  copyhold,  and  leasehold 
estates,  so  as  aforesaid  devised  to  them,  and  ought  either 
to  have  permitted  the  plaintiff,  who  was  entitled  during 
her  lifetime,  to  receive  the  rents  and  profits  thereof  under 
the  trusts  of  the  will,  subject  to  such  payments  thereout 
as  in  the  said  will  mentioned,  to  occupy  the  said  estates  at 
a  fair  rent  and  on  giving  proper  security,  or  else  ought  to 
have  let  the  estates  to  proper  and  responsible  tenants  at 
the  best  rent  that  could  be  procured ;  but  that  instead  of 
so  doing,  the  defendants  John  Baylies  and  John  Boulton 
formed  a  scheme  of  letting  the  farm  and  lands,  called  the 
Leys,  to  the  defendant  Richard  Burman,  a  relative  of 
theirs,  at  a  rent  &t  below  the  real  value  of  the  property, 
although  Burman  was  not  a  responsible  or  elegible  tenant, 
and  although  they  were  well  aware,  as  the  fact  was,  and 
as  the  plaintiff  had  informed  them,  that  she,  with  her  said 
late  husband,  had  been  in  the  occupation  of  the  fiEurm  for 
twenty  years,  and  up  to  the  time  of  her  husband's  decease^ 
and  had  for  all  that  period  dwelt  in  the  dwelling-hoas^ 
and  was  anxious  to  remain  in  possession  of  the  farm,  and 
would  have  given  full  and  sufScient  security  for  keepng 
the  same  in  proper  repair  and  for  payment  of  the  fines,  or 
would  have  become  and  had  offered  to  become  tenant 
thereof  at  the  full  annual  value  of  the  premises ;  and,  foP' 
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tber^  tliat  the  defendants^  in  pnrsuance  of  such  plan  or  1844. 
scheme^  concealed  from  all  the  persons  in  the  neighbour- 
hood who  would  have  been  likely  to  offer  to  become  tenants, 
their  intention  of  turning  the  plaintiff  out  of  possession^ 
and  of  letting  the  farm  to  a  stranger,  and  that  they  pri- 
yately  entered  into  a  negotiation  with  the  d^ndant  Bur- 
man  for  letting  to  him  the  £urm  and  lands  at  the  inadequate 
rent  of  d6158  per  anmnn.  The  bill  also  contained  a  charge 
that  the  defendant  John  Baylies  had,  inconsistently  with 
his  duty  as  trustee,  turned  his  own  cattle,  and  allowed  other 
persons  to  turn  their  cattle  on  the  farm  while  in  the  plain* 
tiff's  possession. 

The  bill  prayed  that  the  will  might  be  established  &;c., 
and,  if  necessary  and  proper  in  this  suit,  that  accounts 
might  be  taken  of  the  personal  estate  and  of  the  rents  of 
the  real  estate  of  the  testatcM*  possessed  by  the  defendants, 
the  executors,  the  plaintiff  being  willing  to  be  charged  with 
an  occupation  rent  for  the  farm  during  the  time  of  her  oc- 
cupation ;  and,  if  necessary  and  proper  in  this  suit,  that 
the  testator's  assets  might  be  administered  &c.  And  in 
case  it  should  appear  that  any  agreement  for  letting  the 
farm  had  been  entered  into  between  the  executors  and 
Burman  that  the  same  might  be  declared  void ;  and  that 
the  plaintiff  or  some  proper  person,  might  be  admitted 
a  tenant  upon  giving  proper  security  for  repairs  and  pay- 
ment of  renewal  fines,  &c.  And  that  in  the  meantime  the 
defendants  John  Baylies  and  John  Boulton  might  be  re- 
strained by  injunction  from  letting  the  aforesaid  farm  and 
lands  to  Burman  at  the  aforesaid  rent  of  d6l58,  or  from 
otherwise  letting,  setting,  or  disposing  of  the  said  estates, 
without  the  direction  or  until  the  further  order  of  the  Court, 
and  also  from  permitting  Burman,  his  labourers,  agents,  or 
workmen  to  enter  into  or  to  continue  in  the  possession  of 
the  fiurm  and  lands  called  the  Leys,  and  frt>m  permitting 
any  person  other  than  the  plaintiff,  or  such  other  person  or 
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1844.  persons  as  should^  under  the  order  of  the  Conrt^  become  ten- 
ant or  tenants  of  the  testator's  estate^  to  enter  into  or  con- 
tinue in  such  possession^  or  to  turn  cattle  into  or  upon  the 
said  farm  and  lands  or  any  part  thereof;  and  that  Burman^ 
his  labourers^  agents^  and  workmen  might  be  in  like  man- 
ner  restrainecT  from  entering  into  and  continuing  in  such 
possession^  and  from  turning  cattle  into  or  upon  the  said 
farm  and  lands,  &c.^  and  for  a  receiver. 

A  motion  was  now  made  for  an  iujunction,  pursuant  to 
the  prayer  of  the  bill.  Amongst  the  affidavits  in  support 
of  the  charges  of  the  bill  were  those  of  two  persons  of  good 
property,  who  had  offered  to  give  d6200  per  annum  for  the 
farm. 

In  opposition  to  the  motion,  the  trustees,  by  their  affi- 
davits, stated,  that  in  July  or  August,  1844,  having  previ* 
ously  informed  the  plaintiff  of  their  intention  so  to  do, 
they  employed  Thomas  Holyoake,  a  surveyor  of  experience, 
to  make  a  valuation  of  the  testator's  messuage,  farm,  and 
lands,  for  the  purpose  of  letting  them.  That,  on  the  29di 
August,  Holyoake  valued  the  property  at  the  sum  of  £158 
per  annum,  exclusive  of  tithes,  which  he  valued  at  £2S, 
That,  after  the  testator's  death,  several  persons  (who  were 
named)  were  informed  by  the  defendants  of  their  intention 
to  let  the  property,  and  that  some  of  such  persons  applied 
to  become  tenants.  That  about  a  month  after  their  ap- 
plications were  made,  viz.  on  the  24th  of  September,  the 
deponents  agreed  with  Burman  to  let  him  the  testator's 
messuage,  farm,  and  lands  at  Holyoake's  valuation,  vis. 
£158  per  annum,  exclusive  of  the  tithes,  valued  at  £2Sper 
annum,  making  together  d6186,  on  condition  that  the  doe 
payment  of  the  rents  and  fulfilment  of  the  covenants  should 
be  guaranteed  by  John  Holbecke,  and  that  a  proper  agree- 
ment should,  when  prepared,  be  executed.  That  a  day  or 
two  afterwards,  John  Boulton  informed  the  plaintiff  that  he 
and  his  co-trustee  had  agreed  to  let  the  farm  to  Burman 
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at  Holyoake's  valuation,  and  to  take  the  security  of  John  1844. 
Holbecke  for  the  payment  of  rent  and  performance  of  co« 
Tenants ;  upon  which  the  plaintiff  only  observed — '^  I  think 
you  should  not  have  let  it  to  a  relative/'  That  Burman 
was  not  a  relative  of  either  of  the  deponents.  That  previ- 
ously to  the  29th  of  September,  the  plaintiff  permitted  the 
deponents  peaceably  to  carry  on  and  manage  the  farm,  &c., 
and  to  turn  cattle  thereon  when  they  thought  necessary, 
and  that  she  appeared  to  be  making  arrangements  for 
quitting  the  premises,  and  had  applied  to  the  deponents 
for  the  refusal  of  a  house  in  Alvechurch.  That,  on  the  80th 
of  September,  John  Boulton  delivered  to  the  plaintiff  a 
copy  of  Holyoake's  valuation,  and  on  the  same  day,  Bur- 
man,  by  the  direction  of  the  deponents,  took  possession  of 
the  farm,  except  the  dwelling-house  and  garden,  which  were 
still  occupied  by  the  plaintiff.  That  it  was  not  until  the  7th 
of  October  that  the  plaintiff  gave  notice  to  the  deponents 
that  she  was  willing  to  take  the  farm  upon  equally  advan- 
tageous terms  as  any  other  person. 

According  to  the  affidavit  of  the  defendant  John  Baylies, 
the  property  of  Burman  consisted  of  about  £400  cash,  his 
farming  stock  and  household  furniture,  and  a  reversionary 
interest  in  one-tenth  of  forty  acreis  of  freehold  land. 

The  following  agreement,  signed  by  the  defendants,  the 
trustees,  and  Burman,  was  produced  in  support  of  their 
case : — ''  Memorandum  of  agreement  made  this  24th  day 
of  September,  1844.  The  executors  of  the  late  Mr.  Simon 
Baylies  agreed  to  let,  and  Richard  Burman  agrees  to  take, 
the  Leys  farm  and  house,  outbuildings,  &c.,  thereon,  con- 
taining 107  a.  1  r.  0  p.  together,  be  the  same  more  or  less. 
Whereas  the  said  executors  have  ordered  their  solicitor, 
Mr.  Browning,  to  prepare  an  agreement  according  to  the 
usual  form  of  agreements,  and  such  covenants  and  condi- 
tions to  be  inserted  therein  as  they  the  said  executors  have 
given  him  instructions,  for  the  good  and  husbandlike  ma- 
nagement of  the  said  farm,  [which  agreement]  the  said 
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1844.  Biehard  Burman  does  haf^by  agree  to  execnte  rach  agree- 
ment so  Boon  as  it  is  complete.  As  witness  onr  kand,'' 
fcc. 

The  plaintiff^  by  lier  counter-affidavit,  stated  that  no 
notice  was  ever  taken  by  tiie  defendants,  the  trostees,  of 
the  applications  of  diose  persons  who  had  offered  to  become 
tenants  of  the  farm,  but  that  she  believed  that  they  were  all 
more  eligible  than  Barman.  She  admitted  Aat,  on  the  16th 
of  September,  John  Bonlton  had  informed  ker  that  the 
fimn  had  been  let  to  Barman  at  Holyoake's  vdioation,  bat 
she  stated  that  he  did  not  dien  tell  her  what  rent  Bivman 
was  to  give,  and  that  she  never  was  informed  npon  that  point 
ontil  the  80th  of  September  when  the  copy  itf  Holyoake's 
valuation  was  delivered  to  her.    That  this  acoonnted  finr 
her  not  having  given  notice  of  her  desire  to  take  the  farm 
nntil  the  7th  of  October.    That  her  apparent  acquiescence 
with  respect  to  the  cattle,  &c.,  arose  from  her  belief  that 
the  trustees  were  acting  in  execution  of  the  trusts  of  tiie 
will.     She  admitted  that  she  was  in  error  in  calling  Bar- 
man  a  relative  of  the  trustees,  the  fact  being,  that  his  wife 
was  the  daughter  of  Holbecke,  who  was  the  first  cousin 
of  Elisabeth  Boulton,  the  mother  of  the  defiendant  John 
Boulton. 

It  was  stated  at  the  bar,  and  not  contracBcted,  that  a 
few  days  after  the  bill  was  filed,  an  action  of  ejectment  was 
brought  against  the  widow  on  the  joint  denuse  of  the  trua- 
tees  and  Burman. 

Mr.  Bunell  and  Mr.  De  Gex,  for  the  motion. 

Mr.  Wigram  and  Mr.  RogerM,  for  the  defendants,  the 
trustees,  contended  that  it  was  not  competent  to  the 
widow,  although  equitable  tenant  for  life,  to  insist  upon 
having  the  personal  occupation  of  the  property.  Upon 
the  true  construction  of  the  will,  the  trustees  were  to  hsfe 
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a  discretionary  power  of  managing  it :  Tldd  v.  Lister  (a).         i844. 
The  trustees  having  the  legal  estate^  had  demised  the  pro- 
perty at  a  fair  rent  to  Barman,  and  they  had  a  right  to 
do  so. 

Mr.  Cooper,  for  the  defendant  Barman. — ^There  is  no  evi- 
dence that  this  defendant  had  notice  of  the  will.  (The  Ftce- 
ChanceUor. — ^I  shall  assame  that  he  had  notice ;  at  least  nn- 
less  he  swears  the  contrary.]  Assuming  that  he  was  aware 
of  the  trusts  of  the  will,  can  he  become  party  to  anything  in 
the  nature  of  a  breach  of  trust  by  accepting  a  lease  of  this 
fisrm  as  a  tenant  from  year  to  year  ?  It  is  clear,  on  the  face 
of  the  will,  that  the  trustees  were  to  have  the  active  manage- 
ment of  the  property.  In  the  very  commencement  of  it 
there  is  a  direction  that  portions  of  the  personal  estate  shall 
be  applied  by  them  to  the  benefit  and  improvement  of  this 
property  in  a  particular  manner.  There  are,  no  doubt, 
cases  where,  although  the  trustees  have  a  discretion  as  to 
the  management  of  the  property,  yet  the  cesitd  que  trust  has 
an  option  whether  he  shall  occupy  it.  But  there  is  no 
particular  ground  for  allowing  that  option  here. 

The  Vke-ChaneeUor,  in  the  course  of  the  argument,  re- 
ferred, upon  the  construction  of  the  will,  to  the  case  oSBUike 
V.  Bunbury  {b) ;  intimating  an  opinion,  that,  in  the  present 
case,  it  would  be  consistent  with  the  intentions  of  the  tes- 
tator to  allow  the  widow  to  have  the  personal  enjoyment  of 
the  property  for  her  life,  upon  giving  the  proper  security. 
Upon  the  question  of  security  his  Honor  referred  to  Jen- 
kms  V.  Milord  (c). 

Mr.  Russell,  in  reply. 

The  Yicb-Chancillor. — The  only  doubt  which  I  have 

(a)  5  Madd.  429.  (b)  1  Ves.  J.  514.  (c)  1  J.  &  W.  629. 
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Ig44.  had  in  this  case  is,  as  to  the  form  in  which  relief  ought  to 
be  granted  upon  the  present  motion.  As  to  the  merits  of 
the  case  I  think  there  is  no  difSculty. 

I  will  assume  for  the  present  purpose,  without  deciding 
the  point,  that  the  trustees  had  the  power,  legally  and 
equitably,  of  letting  the  farm  in  question  without  the  con- 
sent of  the  widow.  If  they  had  that  power,  it  was  neces- 
sary that  they  should  exercise  it  without  forgetting  their 
-  position  as  trustees — without  forgetting  that  they  had  the 
rights  and  interests  of  others  under  their  care.  Not  rely- 
ing particularly  upon  Mcrtlochy.  BuUer{a),  Ordy.Noel{b)^ 
or  other  cases  of  mere  specific  performance,  I  apprehend 
it  to  be  clear  in  this  Court,  that  contracts  and  dealings  of 
trustees,  with  respect  to  trust  property,  are  open  to  many 
considerations  which  do  not  belong  to  contracts  and 
dealings  of  men  dealing  with  property  of  their  own,  but 
very  especially  in  cases  where  they  are  dealing  with  those 
who  have  notice  that  they  are  trustees.  In  the  present 
case,  I  consider  that  Burman,  when  he  dealt  with  Bayhes 
and  Boulton,  had  notice  that  they  were  acting  under  this 
will  as  trustees  of  it. 

Considering  the  parties  in  this  position,  has  there  been 
a  letting  which,  assuming  the  true  construction  of  the  will 
to  be  such  as  I  have  stated,  it  is  possible  for  this  Court  to 
recognise  ? 

A  written  contract  is  entered  into  between  the  parties, 
of  a  particular  description.  Neither  term  nor  rent,  neither 
the  commencement  nor  the  end  of  the  tenancy,  nor  the 
conditions  upon  which  the  farm  was  to  be  let,  are  men- 
tioned ;  and  this  is  said  to  be  a  letting  by  trustees.  [Hit 
Honor  here  read  the  memorandum.     See  anlef  p.  543.] 

It  cannot  be  maintained  that  this  alone  is  a  letting; 
but  it  is  said  that  the  rent  and  the  term  only  are  not 
in  writing.    If  so,  there  is  this  difficulty  in  the  agree- 

(a)  10  Ves.  292.  (b)  5  Madd.  438. 
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ment,  that  it  is.  partly  in  writing  and  partly  by  word  of  1844; 
mouth.  That  such  an  agreement  may  not  exist  in  a 
case  not  within  the  Statute  of  Frauds,  I  will  not  say.  But 
it  is  at  least  a  matter  of  some  difficulty — some  embarrass- 
ment— when  parties  deal  by  means  of  agreements  of  that 
description.  Assuming,  however,  that  this  was  proper,  it 
is  perfectly  plain  that  the  agreement  was  to  be  afterwards 
put  completely  into  writing;  it  was  not  to  remain  oral. 
The  trustees  had  that  degree  of  prudence;  and  the  least  to 
be  expected  was,  that,  before  the  tenant  was  in  possession, 
the  terms  should  be  in  writing.  But  he  was  let  into  pos- 
session without  the  terms  being  reduced  to  writing,  and, 
he  being  in  possession,  they  were  left  to  deal  with  him  as 
they  could. 

I  am  disposed  to  think  that,  in  this  case,  (without  regard 
to  the  character  of  trustee  sustained  by  one  of  the  parties), 
there  was  no  letting  at  all.  But,  even  if  there  was  that 
which,  in  one  view  of  the  case,  might  be  deemed  a  letting, 
I  think  that,  as  against  trustees  and  a  party  having  notice 
of  the  trust,  it  would  be  discreditable  to  a  court  of  equity 
to  treat  it  as  a  serious  question,  whether  such  a  transaction 
as  this  ought  to  stand. 

The  question,  then,  is,  whether  the  plaintiff  is  entitled 
to  the  possession  of  this  property  for  her  life.  Upon  a 
just  interpretation  of  the  will,  I  think  that,  giving  security 
for  the  due  performance  of  the  objects  of  the  will,  and  for 
dealing  with  the  property  in  a  reasonable  and  right  man- 
ner, she  ought  not  to  be  disturbed  in  the  possession. 
There  may,  however,  be  some  difficulty  in  point  of  form ; 
not  that  a  mandatory  injunction  is  not  within  the  powers 
of  this  Court;  but  delicacy  and  caution  are  required  in 
issuing  it.  Considering  the  situation  in  which  this  pro- 
perty is  placed,  and  that  a  receiver  is  prayed  by  the  bill, 
I  think  that  the  mode  of  arriving  at  substantial  justice, 
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without  being  impeded  unnecessarily  by  form^  will  be  (the 
plaintiff  consenting)  to — 

Refbr  it  to  the  Master  to  appoint  one  or  more  proper  person  or  per- 
sons to  be,  without  salary,  a  receiver  or  receivers  of  the  freehold,  copy- 
hold,  and  leasehold,  (giving  recognizances  in  the  usual  manner) ;  and 
if  the  Master  shall  approve  of  any  person  or  persons  to  be  proposed  by 
the  plaintiff,  let  such  person  or  persons  be  appointed  by  the  Master  in 
preference,  and  let  possession  of  the  farm  be  delivered  to  such  person  or 
persons  when  appointed.  Let  the  plaintiff  give  such  security  as  shall  be 
approved  by  the  Master  for  the  payment  and  dischai^e  of  die  costs  of 
renewals,  and  of  putting  in  any  new  or  other  life  or  lives,  as  in  the  wiD 
mentioned,  and  for  payment  and  discharge  of  all  costs  and  expenses  of 
keeping  the  property  in  good  and  tenantable  repair  and  oonditionj  and  all 
annual  and  other  out-goings,  until  her  death  or  fiirther  order.  Let  such 
receiver  or  receivers  give  the  plaintiff  the  option  of  being  the  tenant  of 
the  property;  reserving  to  such  receiver  or  receivers  power  to  inspect  tlie 
state  and  condition  of  the  property.  Till  the  appointment  of  a  receiver, 
the  possession  of  the  property  to  remain  as  it  is.  The  order  to  be  without 
prejudice  to  the  question,  whether  Burman  is  or  is  not  entitled  to  reoeire 
any  pa}'ment  or  compensation,  and,  if  any,  from  whom. 


The  Vice-Chancellor  afterwards  said,  that  he  was  of 
opinion  that  the  evidence  did  not  establish  that  the  plain- 
tiff sanctioned  the  conduct  of  the  trustees.  In  order  to 
arrive  at  that  conclusion,  he  should  have  required  moch 
stronger  evidence  that  she  understood  her  rights  and 
meant  to  bind  them. 
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1844. 
ASHBY  V.  ASHBY.  -^^<^«  21«^ 

£iDWABD  ASHBY,  late  of  Medboarn,  in  tbe  county  of  Legacies  held 
Leicester,  by  his  will,  dated  the  4th  May,  1811,  gave  as  bytheiHU^A 
follows:—"  All  that  my  messuage  or  tenement,  with  the  S^lSf^te 
outbuildings  and  appurtenances  to    the  same  belonging,  in  exoneration 

Or  nis  per- 

situate,  and  being  in  Medboum  aforesaid,  and  now  in  my  sooAity. 
own  occupation,  and  all  my  closes,  open  fields,  lands,  com*- 
mons,  and  real  estate  in  Medbourn  aforesaid  whatsoever, 
with  the  appurtenances,  and  also  my  moiety  or  half  part  of 
a  dose  of  pasture  or  ground  inclosed  in  Halloughton,  in 
the  said  county  of  Leicester,  the  whole  of  which  close  con- 
tains three-and-a-half  acres,  or  thereabouts,  I  give  to  my 
affectionate  wife,  Sarah  Ashby,  for  and  during  the  term  of 
her  natural  life;  and,  subject  thereto,  I  give  and  devise  my 
said  messuage  or  tenement,  buildings,  and  appurtenances 
to  the  same  belonging,  closes,  open  fields,  lands,  commons, 
and  all  my  real  estate  in  Medbourn  aforesaid,  and  also  my 
moiety  or  one-half  part  of  the  closes  or  ground  inclosed, 
with  the  appurtenances,  situate  in  Halloughton  aforesaid, 
unto  my  eldest  son,  William  Ashby,  and  to  his  heirs  and 
assigns  for  ever,  but  charged  and  chargeable,  nevertheless, 
with  the  payment  of  the  legacies  hereinafter  mentioned  to 
my  two  sons,  Thomas  and  Edward,  and  my  daughter 
Elisabeth.  Also,  I  give  to  my  said  son,  William  Ashby, 
my  silver  half-pint  cup,  and  desire  my  wife  will  give  to  my 
daughter  Elizabeth  two  silver  table-spoons.  I  give  to  my 
said  two  sons,  Thomas  Ashby  and  Edward  Ashby,  the 
sum  of  jKIOO  a-piece,  and  to  my  daughter  Elizabeth,  the 
▼ife  of  Edward  Palmer,  the  sum  of  £80,  which  said  seve- 
ral legacies  I  will  and  direct  shall  be  paid  to  my  two  sons, 
rhomas  and  Edward,  and  my  daughter  Elizabeth,  at  the 
end  of  twelve  months  after  the  decease  of  my  said  wife,  by 
my  said  son,  William  Ashby,  but  without  any  interest  for 
the  same;  and  I  hereby  charge  my  messuage,  lands,  and 

oo2 
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1844.        real  estates  in  Medboum  and  Halloughton  aforesaid  with 
the  payment  of  the  said  legacies  to  my  said  two  sons  and 
daughter  accordingly.     And^  if  any  or  either  of  diem^  my 
said  two  sons^  Thomas  and  Edward,  and  my  said  daughter 
Elizabeth,  shall  happen  to  die  before  his,  her,  or  their  said 
legacy  or  legacies  shall  become  payable  by  this  my  will, 
leaving  one  or  more  child  or  children,  I  give  the  legacy  or 
legacies  of  him,  her,  or  them  so  dying,  onto  hiai,  her,  or 
their  children,  equally  to  be  divided  between  and  amongst 
such  children,  if  more  than  one,  share  and  share  alike; 
but,  in  case  either  of  them,  my  said  sons,  Thomas  and 
Edward,  or  my  daughter  Elizabeth,  shall  depart  this  life 
before  his,  her,  or  their  said  legacy  or  legacies  shall  be- 
come payable,  and  without  leaving  any  child  or  children 
living,  I  give  the  legacy  of  him,  her,  or  them  so  dying 
unto  the  survivors  or  survivor  of  them,  my  said  two  sooi 
and  daughter,  equally  to  be  divided  between  such  sur- 
vivors, share  and  share  alike.     And  all  my  housdiold 
goods  and  household  furniture,  ready  money,  and  securi- 
ties for  money,  horses,  cows,  sheep,  and  other  cattle,  and 
all  other  my  personal  estate  and  efifects  whatsoever  and 
wheresoever,  and  of  what  nature  or  kind  soever,  not  by 
me  before  disposed  of,  (after  and  subject  to  the  payment 
of  my  just  debts  and  funeral  expenses,  and  the  charges 
and  expenses  of  proving  this  my  will),  I  give  and  bequeath 
unto  my  said  wife,  Sarah  Ashby,  and  my  said  son,  Williim 
Ashby,  equally  to  be  divided  between  them,  share  and 
share  alike,  and  to  their  executors  and  administrators,  to 
and  for  his,  her,  or  their  own  use  and  uses."    The  testator 
appointed  his  wife,  Sarah  Ashby,  and  his  eldest  son,  Wil- 
liam Ashby,  joint  executrix  and  executor  of  his  wilL 

Upon  the  death  of  the  testator,  his  will  was  duly  proved 
by  his  representatives. 

Sarah  Ashby  entered  into  possession  of  the  real  estate 
devised  to  her  for  life,  and  continued  in  possession  until 
her  decease,  which  took  place  on  the  2nd  October,  1827. 
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On  her  deatli,  William  Ashby  entered  into  possession  of        1844. 
the  premises,  and  died  intestate  in  November^  1829. 

The  bill  was  filed  by  Thomas  Ashby  and  Elizabeth 
Palmer,  two  of  the  legatees  named  in  the  testator's  will, 
(Thomas  Ashby  being  also  administrator  de  bonis  nan  of 
the  testator,  and  both  plaintiffs  being  the  legal  personal 
representatives  of  Sarah  Ashby,  and  the  plaintiff  Elizabeth 
Palmer  having  survived  her  husband),  against  the  dowress, 
and  in&nt  heir-at-law  of  William  Ashby,  and  other  persons 
interested  in  the  real  estate  devised  by  the  testator,  pray- 
ing that  the  will  might  be  established,  &c.,  and  that  the 
l^acies  might  be  raised  by  a  sale  or  mortgage  of  the  de- 
vised estate. 

The  first  question  was,  whether  the  real  estate  was 
charged  by  the  will  with  payment  of  the  legacies  in  ex- 
oneration of  the  personalty. 

Mir.  Heat^ldy  for  the  plaintiff. 

Mr.  Renshaw,  for  the  defendants,  except  the  heir-at-law 
of  William  Ashby. — The  circumstance  that  the  real  estate 
is  chained  with  the  legacies  after  the  death  of  the  testa- 
tor's wife,  is  not  sufficient  to  shew  that  the  real  estate 
alone  was  to  be  charged.  It  must  be  shewn  clearly  that 
the  personalty  was  not  to  be  charged.  William  Ashby, 
the  devisee  in  remainder  of  the  real  estate,  was  not  only 
an  executor,  but  legatee  of  a  moiety,  of  the  residuary  per- 
sonal estate.  The  gift  of  the  residue  comprises  all  the 
testator's  personal  estate,  ''not  before  by  me  disposed  of.'' 
Part,  therefore,  must  have  been  disposed  of  in  payment  of 
legacies,  unless  those  words  are  to  be  referred  only  to  the 
silver  cup  and  spoons. 

Mr.  Kinglake,  for  the  remaining  defendant. 

The  Vicb-Chancbllok. — ^The  question  is,  whether  there 
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184 1.        is  an  intention  apparent  in  this  will,  that  the  three  I^a* 
cies  given  to  the  testator's  two  sons,  Thomas  and  Edward 
Ashby,  and  his  daughter  Elizabeth  Palmer,  should  be  paid 
out  of  the  real  estate  alone.     He  gives  his  real  estate  to 
his  wife  for  life;  subject  to  that,  he  gives  his  real  estate  to 
his  eldest  son,  William  Ashby,  in  fee,  but  ''  charged  and 
chargeable,  nevertheless,  with  the  payment  of  the  legacies 
hereinafter  mentioned  to  my  two  sons,  Thomaa  and  Ed- 
ward Ashby,  and  my  daughter  Elizabeth/'     Now,  it  mi^ 
be,  that,  had  the  will  ended  here,  the  land  would  only  have 
been  an  auxiliary  fund  for  payment  of  these  Iqpuaes;  but 
the  testator  goes  on:—''  Also,  I  give  to  my  said  son,  Wil- 
liam Ashby,  my  silver  half-pint  cup,  and  desire  my  wife 
will  give  to  my  daughter  Elizabeth  two  silver  table-spoons/' 
It  occurred  to  me,  at  first,  that  this  direction^  that  the 
wife  should  give  the  spoons,  (considering  that  the  personal 
estate  is  given  generally  to  the  wife  and  eldest  son),  might 
have  the  effect  of  neutraliziug  the  observations  which  I  am 
about  to  make  as  to  the  eldest  son  paying  the  legacies. 
But  I  do  not  think  that  it  ought ;  the  probability  is,  that 
the  testator  had  more  spoons  than  two,  and  he  might 
wish  to  give  the  wife  the  power  of  selecting  those  which 
the  daughter  was  to  take.    That  direction  does  not^  I 
think,  vary  the  inference  as  to  the  testator's  intention  to 
be  collected  from  other  parts  of  the  vrill.     He  then  gives 
the  three  legacies ;  which  are  given  in  the  common  fonn 
of  pecuniary  legacies,  but  are  to  be  paid,  after  the  death 
of  his .  wife,  "  by  my  said  son  William  Ashby,"  to  whom 
he  has  given  the  real  estate  after  the  death  of  his  wife. 
Now,  I  do  not  say  that  that  alone  is  decisive  upon  the 
question,  but  it  is  very  strong.    Then,  after  charging  the 
legacies  on  the  real  estate,  and  giving  certain  directicms 
respecting  them,  he  concludes  his  will  thus : — "  All  mj 
household  goods  and  household  furniture,  ready  monef, 
and  securities  for  money,  horses,  cows,  sheep,  and  other 
cattle,  and  all  other  my  personal  estate  and  effects  what- 
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soever  and  wheresoever,  and  of  what  natnre  or  kind  soever,  ^  ^^^' 
not  by  me  before  disposed  of,  after  and  subject  to  the 
payment  of  my  jnst  debts  and  funeral  expenses,  and  the 
charges  and  expenses  of  proving  this  my  will,''  not  men- 
tioning the  legacies,  *'  I  give  and  bequeath  unto  my  said 
wife,  Sarah  Ashby,  and  my  said  son,  William  Ashby, 
equally;''  William  alone  being  the  person  by  whom  the 
legadea  were  before  directed  to  be  paid.  Upon  the  whole, 
I  think  that  this  particular  will,  taken  altogether,  does 
shew  that  the  testator  intended  these  three  legacies  to  be 
chained  upon  his  real  estate  only. 


Another  question  was,  whether  the  plaintiff  Elizabeth  Husband  u- 
Pahner  was  precluded  from  chiiming  her  legacy,  or  any  part  ITrTn:?''' 
of  it,  under  the  following  circumstances :—  to  a'pa'Jti^Sl^ 

By  anindenture  dated  thellthofOctober,1826,  and  made  assignee  for 

•^  '  '  Talue.    He 

between  Edward  Palmer,  the  late  husband  of  the  plaintiff  tumves  the 
Elizabeth  Palmer,  and  the  plaintiff  Elizabeth  Palmer,  of  the  whoM^i^e^e 
one  part,  and  Susanna  Clarke,  widow,  of  the  other  part,  ^™°but  dies 
Edward  Palmer  and  Elizabeth  Palmer  assigned  the  legacy  without  ac- 
of  £S0,  given  by  the  will  to  the  plaintiff  Elizabeth  Palmer,  the  property 
to  Susanna  Clarke  by  way  of  mortgage  for  securing  the  l^^  Lsignmrat 
sum  of  £80  and  interest     Susanna  Clarke,  afterwards,  in  jf  ^^^^  •8?*^^ 

'  'the  sunriTiDg 

consideration  of  natural  love  and  affection,  absolutely  as-  wife. 
signed  the  legacy  or  sum  of  j£80  and  interest,  and  the  be- 
nefit of  the  mortgage,  to  Reuben  Clarke,  her  grandson. 
Edward  Palmer  survived  the  testator's  widow,  Sarah  Ashby, 
more  than  twelve  months,  but  took  no  steps  to  reduce  the 
property  into  possession.  Reuben  Clarke,  who  was  a  de- 
fendant in  the  present  suit,  claimed  the  benefit  of  the  as- 
signment. 

Mr.  Heathfield  submitted,  that,  as  the  legacy  of  £80, 
bequeathed  to  Elizabeth  Palmer,  had  not  been  reduced 
into  possession  in  the  lifetime  of  her  husband,  the  assign- 
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The  yicn-CmjLSCMLLam. — Wfuit  woald  hare  bcea  die 
edEsct  npoa  die  wi£er*i  righiti  or  dsms  if  tke  hmband  hid 
iomdjidej  Sar  rjhablm  coandentUB,  exBcvted  a  deed  of  I^ 
lease  of  ciiis  le^acj,  I  do  not  aj.  Bat  I  think  that  the  cue 
GC  Kvm  T.  iriffioHf  wnmnts  me  in  acting  npon  mj  own 
opinion,  whidi  agrees  with  thai  decision,  in  the  present 
instance^  Finding  that  caae  befinre  me,  without  ccmsider- 
ing  it  neceanrr  to  enter  npoo  a  diacnasicm  of  decisions  snd 
dicta  in  other  cases,  I  foQow  iL 


(a)  12   Law  J^  440  (Ch.);   7 
Jur.  337. 

(b)  1  J.  &  W.  476.    Tbe  next 

(it)  3  Rum.  77  n.     At  to  the 


moftgage  in  fee,  &c. 

(^3  Rom.  86.    Ifat  the  tine 
of  tbe  anignment,  &c« 

(«)  9  Sim.  137. 
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1844. 

Smith  v.  Obeen.  Dee,  isth, 

B19th  4*  20M. 
Y  indentures  of  lease  and  release^  dated  the  10th  and  Unt  mortga- 

11th  February,  1824,  John  Otreen  conveyed  to  the  plaintiff  5^  notioe 
and  his  heirs  an  estate,  called  the  Droveway  Estate,  part  Se^Mrond^^ 
of  a  larger  property  of  which  he  was  the  owner,  situate  at  mortgagee  to 
Castle  Eaton,  in  Wiltshire,  by  way  of  mortgage,  for  secur-  bui  of  fore, 
ing  £950,  with  interest  at  £6  per  cent.  t^iht^  ^ 

In  March,  1834,  the  plaintiff  took  possession  of  the  mort-  |f^"^". 
gaged  premises,  and  thenceforth  received  for  them,  through  notice,  the 
Lediard,  his  solicitor,  a  rent  of  £60  per  annum,  payable  ^^t^a^ 
yearly,  with  a  deduction  of  21.  Ss.  per  annum  for  land-tax.  moJ^^S?"' 
This  arrangement  continued  until  Lady-day,  1842.  <^^  ^  ^ 

"        "  first  mortgagee, 

By  an  indenture  of  the  20th  April,  1826,  Green  mort-  which  the  utter 
gaged  the  premises  for  a  term  of  500  years  to  Trotman,  to  cepu^Heldi^ 
secure  £500  and  interest.  That  mortgage  ultimately  vested  "."derauthe 

^^  -^  circumstancet 

by  assignment  in  the  defendant  Mullings.  of  the  case,  that 

By  an  indenture  of  the  23rd  March,  1830,  Green  again  gagee  was  not 
mortgaged  the  premises  to  the  defendant  Bevir,  to  secure  ^Jj^^^^* 
£2000  and  interest.    And  lastly,  by  an  indenture  of  the  ^it  after  the 

*'       *'  tender. 

18th  October,  1831,  he  further  mortgaged  the  premises  to     First  mort- 
some  ladies  named  Halgood,  to  secure  £560  and  interest,     ^^lit^jadi- 
In  November,  1841,  John  Green  died.  ^'l^!^'"^' 

'  '  to  accept  pay- 

On  the  15th  February,  1843,  the  defendant  Mullings  ™ent  from  a 

second  mort* 

received  the  following  letter  from  Alexander  Smith  the  gagee,  and 
brother  of  the  plaintiff: — "I  am  requested  by  my  brother  con'^y^Wm 
to  apply  for  47/.  10#.,  being  the  interest  of  £950,  advanced  **»f  mortgaged 

coutbCy  vTitn  or 

to  the  late  Mr.  Green  of  Castle  Eaton.  If  you  should  not  without  the 
be  authorized  to  pay  it,  you  will  be  so  good  as  to  inform  the  mortgagor. 
me  who  the  executors  of  the  late  Mr.  Green  are,  that  I 
may  apply  to  them.''  In  reply  to  this  letter,  Mullings,  on 
the  same  day,  wrote  as  follows : — "  Sir, — It  was  always 
supposed  that  Mr.  Lediard  held  the  mortgage  you  allude 
to  upon  Mr.  Green's  estate,  and  notice  was  given  to  him  at 
the  time  the  last  payment  of  interest  was  made,  that  only 


flf  tke  pro- 
and 


iiifiBBp,  A  BMitifr  in  wnt 


' .  t;  «,»'j. 


uns  -lac  listii  asKcau  D^lS.  mdm^aei  hw due  defend- 

Mol- 

Tw  A^esaznor  Snntfa.  as  t&e  igent  of  Ui  broUier. 
The  3inii3e  'va^  0:1  ^iie  ^sdbes;  ?&m;  ac  cu  dpintioo  of  ui 
:namiLi^  ir  loaiier  dE.  ±  suniiii  ae  jgreedble  to  tbe  plaintiff 
^  Rceive  rt;  x  'vaa  imaeiimd  tti  pa^  off  tke  principal  and 
intaerac  xne  so  jim  m  uBiuregage  of  t&e  Dkovewaj  Estate. 
Soon,  after  the  xrvice  at  tiuB  mCioe,  three  different  ip- 
pRrarinna  vcxe  znade  bj  c&e  piafntiff  lluoo^  bia  aolidtor 
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to  the  defendant  Mullings  for  payment  of  the  interest,  with  1844. 
an  intimation  that>  on  failure  of  payment,  a  bill  would  be 
filed.  On  the  two  first  occasions,  the  defendant's  reply  was 
to  the  effect  that  he  was  ready  to  pay  both  principal  and 
interest.  On  the  last  occasion,  the  31st  March,  he  said 
that  the  principal  and  all  interest  would  be  paid  off  at  the 
expiration  of  the  notice,  and  that  the  tenant  would  be  pay- 
ing his  rent  in  May  then  next,  when  the  interest  then  due 
would  be  paid. 

On  the  20th  April,  1848,  the  plaintiff  filed  his  original 
bill  for  a  foreclosure  of  the  premises  against  the  heir  and 
devisees  of  Green,  the  defendant  Bevir  and  other  parties; 
omitting  to  make  Mullings  a  defendant,  by  reason,  as  he 
afterwards  alleged  by  his  supplemental  bill,  that  he  con* 
sidered  Mullings  was  acting  only  in  his  professional  cha- 
racter and  as  agent  for  other  parties. 

On  the  29th  May,  the  tenant  of  the  premises  paid  to  the 
plaintiff's  solicitor  57/.  12«.,  being  the  amount  of  a  year's 
rent  to  Lady-day,  deducting  land-tax. 

On  the  31st  May,  the  defendant  Mullings  wrote  a  letter 
of  that  date  to  the  plaintiff's  solicitor  in  these  terms : — • 
"  Sir, — ^If  you  will  favour  me  with  an  account  of  the  in- 
terest and  costs  due  to  your  client,  Mr.  George  Smith,  after 
deducting  the  rent  received,  I  will  endeavour  to  get  the  ac- 
count agreed  to  by  Mr.  Bevir,  and  pay  the  balance  with 
the  principal  money,  on  the  execution  of  the  transfer  of 
the  mortgage,  the  draft  of  which  I  send  for  your  perusal. 
I  am  second  mortgagee  of  this  estate,  and  have  the  first 
right  to  redeem  and  call  for  a  transfer  of  Mr.  Smith's  mort- 
gage, but  I  shall  be  ready  to  obtain  a  written  request  or 
consent  firom  Mr.  Bevir  and  Mr.  Green  to  your  clients' 
making  the  transfer  to  me,  if  you  so  desire.  It  seems  to 
me,  however,  that  your  client  may  transfer  to  any  person 
without  incurring  any  risk  beyond  the  costs  of  the  defend- 
ants to  his  bill ;  which  will  be  disposed  of  by  their  consent- 
ing to  the  payment  of  his  costs." 
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1844.  The  draft  referred  to  in  this  letter  was  that  of  a  simple 

transfer  of  the  mortgage  from  the  plaintiff  to  the  defendant 
Mullings.  The  draft  was  shortly  afterwards  returned  to 
Mullings  by  the  plaintiff's  solicitor^  with  the  addition  of 
the  names  of  the  defendants  Bevir  and  Ghreen  as  parties  to 
it.  Mullings  acquiesced  in  this  alteration,  and  caused  an 
engrossment  to  be  made  from  the  draft  as  so  altered^  which 
engrossment  was  executed  by  the  defendant  Bevir.  Ghreen, 
however,  refused  to  execute  it 

An  attempt  was  then  made  by  the  defendant  Beyir  to 
obtain  the  concurrence  of  Green ;  but  that  attempt  failing, 
he,  on  the  26th  August,  wrote  a  letter  of  that  date  to  the 
plaintiff's  solicitor  in  these  terms : — "  Sir, — As  I  find,  after 
taking  an  express  journey  to  Hungerford,  that  Mr.  Green 
is  not  to  be  prevailed  on  to  execute  the  transfer  to  which  I 
have  given  my  signature,  or  to  concur  in  any  other  arrange^ 
ment  for  terminating  this  suit,  and  as  it  is  objected  for 
your  client  to  assign  his  mortgage  to  Mr.  Mullings  as  not 
a  party  to  the  suit  without  such  signature,  I  propose,  in 
order  to  save  myself  further  expense,  to  pay  off  your  client 
his  principal,  interest,  and  costs,  and  also  Mr.  Green's 
costs,  and  to  take  a  transfer  of  the  mortgage  to  myself,  and 
therefore  beg  to  submit  to  you  the  accompanying  draft  of 
such  transfer  for  your  perusal  and  modification  in  any  way 
you  think  proper,  and  trust  your  client  will  not  be  advised 
to  prosecute  the  suit,  which  cannot  be  attended  with  any 
possible  advantage  to  himself.     I  am  prepared,  and  will 
wait  upon  you  any  day,  however  early,  to  pay  the  principal 
and  interest,  and  to  deposit  a  sum  for  the  costs,  as  well 
Mr.  Greenes  as  your  client's,  till  they  can  be  ascertained. 
Should  not  this  proposal  be  acceded  to,  it  must  be  con- 
sidered without  prejudice.'' 

On  the  80th  August,  the  defendant  Bevir,  being  in  Lon- 
don, pressed  the  agents  of  the  plaintiff's  solicitor  for  a 
reply  to  the  last-mentioned  letter.  On  the  following  day 
the  agents  wrote  as  follows : — '^  If  the  defendant  wants  to 
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redeem  the  plaintiff^  be  must  apply  to  the  Court  in  the         1844. 
usual  way.    We  beg  he  will  not  delay  putting  in  his  an- 
swer by  the  time  fixed  by  the  Master/' 

On  the  2nd  September^  the  defendant  Bevir  received 
a  letter  from  the  plaintiff's  solicitor,  in  these  terms: — 
*^  Sir, — Upon  your  producing  a  consent  from  Mr.  Green 
to  dismiss,  I  am  willing  for  my  client  to  convey  to  you  or 
any  one  else;  and  if  any  motion  is  made  for  the  purpose  of 
terminating  the  suit,  I  will  not  offer  any  opposition/' 

On  the  same  day  the  defendant  Berir  replied  to  the  last- 
mentioned  letter  as  follows : — '^  Smith  v.  Green.  Sir, — If 
Mr.  Green's  consent  were  necessary  for  the  dismissal  of  this 
bill,  I  would  not  ask  you  to  dismiss  it  without ;  but  as  you 
are  already  aware  that  Mr.  Green's  consent  cannot  be  ob- 
tained, it  seems  useless  for  you  to  make  that  a  condition. 
The  only  objection  to  the  dismissal  of  the  bill,  as  regards 
Mr.  Ghreen,  is  the  liability  of  your  client  to  his  costs,  and 
as  I  have  been  willing  to  deposit  with  you  the  amount 
before  the  motion  to  dismiss  (which  is  a  hand  motion 
merely)  is  made,  there  is  an  end,  I  submit,  to  that  objec- 
tion. I  went  to  town  on  Wednesday  for  the  purpose  of 
giving  instructions  for  my  answer,  and  while  there,  caused 
an  application  to  be  made  to  your  agents,  in  the  hope  it 
would  not  be  required;  but  in  consequence  of  their  written 
reply  (a  copy  of  which  you  have  on  the  other  side)  my  answer 
has  been  drawn  and  the  draft  forwarded  to  me  to  day." 

The  defendant  Bevir  not  having  received  any  reply  to 
the  last-mentioned  letter,  he,  on  the  5th  September,  1843, 
wrote  and  sent  to  the  plaintiff's  solicitor  a  letter  in  these 
terms : — **  Smith  v.  Green.  Sir, — I  am  exceedingly  desirous 
of  getting  rid  of  this  suit,  and  will  make  one  more  effort 
to  obtain  Mr.  Green's  consent  to  the  dismissal  of  this  bill; 
but  I  wish  previously  to  know  whether,  if  I  should  succeed 
in  procuring  it,  you  will  consent  to  your  client's  executing 
the  transfer  to  me,  the  draft  of  which  has  been  submitted 
to  you." 
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1844.  The  plaintiflf's  solicitor  replied  by  letter  of  the  same  date, 

as  follows : — ''  Sir, — I  consider  mj  note  of  the  2nd  instant 
a  sufficient  guarantee  as  to  what  course  the  plaintiff  would 
take  in  the  event  of  your  having  Mr.  Green's  consent  to 
dismiss,  and  that  note  will  be  answer  to  your's  of  this  date. 
As  to  the  form  of  the  transfer,  the  plaintiff  will  execute 
such  as  he  shall  be  advised,  and  if  you  desire  the  draft  to 
be  returned,  it  shall  undex^  such  alterations  as  may  be 
considered  requisite,  but  I  cannot  stay  the  proceedings 
pending  such  negotiations.'' 

On  the  receipt  of  this  letter,  the  defendant  Bevir  made 
an  application  to  the  solicitor  of  the  defendant  Oreen, 
requesting  his  consent  to  the  dismissal  of  the  bill  upon  pay- 
ment of  his  costs,  but  without  success. 

On  the  18th  September,  the  defendant  Bevir,  accom- 
panied by  Thomas  MuUings,  the  brother  of  the  defendant 
Mullings,  went  to  the  office  of  the  plaintiff's  solicitor,  and 
producing  £1000  in  bank-notes,  stated  that  he  was  about 
to  go  to  London  to  put  in  his  answer,  but,  before  doing  so^  ' 
tendered  the  notes  in  payment  of  the  principal  and  inte^ 
est  due  on  the  mortgage;  and  added,  with  respect  to  costs, 
that  he  would  either  deposit  in  the  hands  of  the  solicitor 
of  the  plaintiff  a  sum  for  their  payment,  or  would  give  an 
undertaking  for  that  purpose.  The  witness  Mullings  added, 
that  his  brother  would  join  in  the  undertaking.     The  plain- 
tiff's solicitor  declined  to  receive  the  money,  without,  as  the 
witness  for  the  defendants  stated,  assigning  any  reason; 
but  according  to  his  own  evidence,  on  the  ground,  as  be 
expressed  it,  that  the  mortgagor  having  appeared  to  the 
suit,  he  could  not  suffer  his  client  to  be  redeemed, ''  except 
upon  the  terms  as  in  the  common  case  of  a  foreclosure 
suit." 

On  the  22nd  September,  the  plaintiff  filed  a  supplemental 
bill  against  Green,  Bevir,  Mullings,  and  the  Halgoods: 
alleging,  by  way  of  supplemental  matter,  that,  since  the 
filing  of  the  original  bill,  the  defendants  Bevir  and  Mol- 
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lings,  who  were  mortgagees  of  the  adjoining  property  be-  1844. 
longing  to  Oreen,  had  removed  and  displaced  the  fences 
and  bonndaries  of  the  Droveway  Estate,  so  as  to  render  it 
impossible  for  the  plaintiff  to  recognize  or  identify  his  mort- 
gaged premises  with  sufiBcient  certainty  to  enable  him  to 
recover  them  in  ejectment,  or  to  proceed  to  a  sale.  These 
allegations,  as  well  as  other  matter  introduced  by  way  of 
supplement,  were  totally  unsupported  by  evidence. 
The  supplemental  suit  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Whatley,  for  the  plaintiff. 

Mr.  Wilcock,  for  the  defendants,  the  Greens. 

Mr.  Wigram  and  Mr.  Parry ^  for  the  defendant  MuUings. 

Mr.  Swanston  and  Mr.  Bevir,  for  the  other  defendants. 

In  the  course  of  the  argument,  the  case  of  Cliff  v.  IVads- 
worth  (a)  was  referred  to. 

The  Vice-Chancellob. — In  this  case,  which,  during 
portions  of  Wednesday,  yesterday,  and  the  present  day, 
has  occupied  the  public  time  to  an  extent  that,  consider- 
ing its  nature,  I  had  not  been  prepared  to  think  possible, 
the  litigation  is  substantially  about  nothing  except  its  own 
costs.  The  plaintiff  sues  as  first  mortgagee  of  the  estate 
in  question.  He  is  admitted  to  be  so.  It  is  admitted  that 
money  is  due  to  him  on  his  security.  He  has  asked,  by 
his  counsel  at  the  bar,  for  an  ordinary  decree  of  foreclosure, 
and  for  nothing  else.  It  is  admitted  that  he  is  entitled  to 
an  ordinary  decree  of  foreclosure,  except  so  far  as  such  a 
decree  allows  the  plaintiff  to  add  to  his  security  the  costs  of 
the  suit;  the  defendants  contending  that  the  plaintiff  is 

(a)  2  Y.  &  C.  C.  C.  598. 
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1844.        not  entitled  to  any,  and  ought  to  pay  some,  part  of  the 
costs  of  the  suit.    The  costs  of  the  suit  form,  therefore,  the 
whole  subject  of  contest;  before  entering  upon  which  it  is 
as  well  to  mention,  that  the  total  amount  of  principal  due 
to  the  plaintiff,  when  his  original  bill  was  filed,  is  admitted 
on  all  hands  to  have  been  d£950;  that  this  sum  carries  in- 
terest at  £5  per  cent,  per  annum;  but  that  during  some 
time  the  plaintiff  had  consented  to  receive,  and  did  re- 
ceive, interest  at  the  reduced  rate  of  4d.  lOt.  per  cent,  per 
annum;  and  that  one  year's  interest  at  the  larger  rate  be- 
came due  on  the  11th  February,  1848,  which  interest  of 
one  year  and  the  subsequent  interest  at  the  same  rate  were 
due,  and  formed  the  total  amount  of  interest  due,  when,  in 
April,  1843,  the  original  bill  was  filed,  as  all  parties  also 
admit.    They  admit,  likewise,  that  a  sum  of  57/.  I2f.  was 
received  by  the  plaintiff,  on  account  of  interest,  in  the 
month  of  May,  1843.     It  is  not  clear,  that,  when  the  ori- 
ginal bill  was  filed,  anything  was  due  to  the  plaintiff  for 
costs.    Considering  what  took  place  in  1843,  before  the 
original  bill  was  filed,  especially  the  notice  of  the  18th 
March,  1843, 1  am  not  satisfied  that  it  was  a  reasonable 
step  to  file  that  bill.     I  am  not  satisfied  that  it  was  a  mea- 
sure which  ought  to  have  taken  place.     But,  assuming  tie 
commencement  of  the  original  suit  to  have  been  justifiable, 
I  am  under  the  necessity  of  looking  at  what  took  place  in 
the  interval  between  that  time  and  the  19th  of  September 
following,  especially  on  the  18th  of  that  September,  snd 
in  the  preceding  month.     The  offers  and  communicatioiM 
made  in  that  interval  were  such  as,  in  my  opinion,  ought 
to  have  had  the  effect  of  stopping  all  litigation  upon  the 
18th  of  September,  1843.     I  think  that  the  plaintiff,  if  he 
had  been  willing  to  cease  on  that  day  from  litigation,  might 
have  done  so  on  fair  and  reasonable  terms,  providing  for 
him  and  securing  to  him  all  that  he  ought  to  have  wished. 
The  perseverance,  the  useless  perseverance,  by  the  plaintiff 
in  litigation  after  that  day,  it  is  easier  to  regret  than  to 
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justify ;  nor  can  I  say  that  it  was  justifiable.  I  have  at-  1844. 
tended  to  what  has  been  said  by  the  plaintiff^s  counsel  as 
to  an  application  under  the  statute  of  Geo.  2,  and  as  to  the 
right  which  a  mortgagee  may  be  thought  to  have  to  refuse 
to  assign,  as  assigning  is  distinguished  from  re-conveying. 
But  those  considerations  do  not,  in  my  view^  make  any 
difference.  Mr.  MuUings  and  Mr.  Bevir,  or  either  of  them, 
may  or  may  not  have  been  able  and  entitled  to  apply  to 
the  Court  under  the  statute.  For  the  purpose  now  under 
consideration,  they  were  not,  in  my  opinion,  under  any 
obligation  to  take  that  course.  And,  as  to  assigning,  the 
strict  law  may,  in  a  sens^  be  as  stated  by  the  plaiutiff*s 
counsel.  But  it  must  be  remembered,  that  assigning  to  a 
stranger,  and  assigning  to  a  man  who  has  a  right  to  re- 
deem, are  different  things ;  and  it  must  be  remembered 
also  what  species  of  conveyance  or  assignment  Mr.  Smith 
will,  if  redeemed  by  Mr.  Mullings  in  this  suit,  be  under 
the  necessity  of  executing.  If  the  plaintiff  had  objected 
to  assign  his  debt,  so  as,  keeping  it  alive,  to  authorize  his 
name  to  be  used  afterwards  in  an  action,  that  objection,  of 
however  precise  and  rigid  a  kind,  would,  very  possibly,  have 
been  thought  sustainable.  But  I  have  not  observed  any 
trace  of  such  a  point  having  been  taken ;  and  to  say  that  a 
first  mortgagee  ought  not,  without  a  judicial  proceeding, 
to  accept  payment  from  a  second  mortgagee,  and  there- 
upon to  convey  to  him  the  mortgaged  estate,  with  or  with- 
out the  concurrence  of  the  mortgagor,  where  the  second 
mortgagee  does  not  desire  the  mortgagor's  concurrence,  is 
too  much. 

With  my  view  of  the  case  in  other  respects,  it  is  scarcely 
material  to  add  that  the  supplemental  bill,  whether  wholly 
or  not  wholly  wrong  on  the  face  of  it,  appears  plainly, 
upon  the  materials  before  me,  to  be  groundless  and  un- 
tenable. It  ought,  in  strictness,  probably,  to  be  dismis- 
sed; but,  as  this  would  produce  inconvenience,  from  the 
circumstance  that  Mr.  Mullings  and  the  Misses  Halgood 

VOL.  I.  p  p  c.  c.  c. 
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1844.  are  not  parties  to  the  other  bill^  and  as  the  dismissal  of  the 
supplemental  bill  has  not  been  asked^ — ^has  at  least  not  been 
pressed, — I  am  not  disposed  to  dismiss  it.  This  is  not  the 
only  ground  npon  which,  if  I  make  a  decree  in  the  form 
that  I  am  about  to  state,  the  defendants  should^  I  think, 
consent  to  it.  If  they  decline  consenting  to  it,  I  will  re- 
consider the  matter,  and  delirer  to  the  registrar  other 
minutes,  which  mayvery  possibly  differ  from  these  to  some 
extent,  in  substance  as  well  as  form. 

Ths  plaiotiA  and  defendant!  admitting  that  the  fum  of  £950priiic^ 
money,  with  interest  thereon  at  the  rate  of  6L  per  cent,  per  atmmm  from 
the  11th  day  of  Fehruary,  1842,  hut  not  any  greater  arrear  of  interest, 
was  due  to  the  plaintiff  on  his  security  in  the  pleadings  mentioned  at  the 
time  of  filing  his  original  hill  in  these  causes,  and  that  the  sum  of  57^  12f. 
was  paid  to  him  on  account  of  interest  in  the  month  c^  May,  1843;  and 
the  defendant,  Joseph  Randolph  MuUings,  now  offering  to  pay  to  the 
plaintiff,  immediately  on  account,  the  sum  of  £800,  ^thout  prejudice  to 
any  question  of  account,        ♦♦♦♦♦♦        andthe 
defendan  tsoonsenting  to  this  decree^ — Esna  it  to  the  Master  to  take  so 
account  of  what  is  due  to  the  plaintiff  for  principal  and  interest  on  hit 
mortgage  security.    Refer  it  to  the  taxing  Master  to  tax  the  plaintiff  his 
costs  of  these  suits  up  to  the  18th  day  of  Septemher,  1843,  indunve;  snd 
let  tuch  costs,  when  taxed,  he  added  to  the  amount  of  such  principal  snd 
interest  due  to  the  plaintiff.    Let  the  taxing  Master  inquire  whether  soy 
thing,  and  what,  is  due  to  the  plaintiff  for  any  and  what  costs,  charge^ 
and  expenses  properly  incurred  hy  him  in  respect  of  his  mortgage  securi^, 
not  heing  costs  of  these  suits,  or  either  of  them ;  and  if  the  said  Master 
shall  find  that  any  thing  is  so  due,  let  the  amount  thereof  be  also  added 
to  the  amount  of  principal  and  interest  found  due  to  the  plaintiff  for  his 
debt ;  and  upon  the  defendant,  Joseph  Randolph  Mullings,  paying  onto 
the  plaintiff  what  the  said  Master  shall  find  due  for  such  principal,  in- 
terest, and  costs,  and  for  such  costs,  charges,  and  ezpensea,  if  any,  within 
six  months  after  the  Master  shall  have  made  his  report,  at  such  time 
and  place  as  the  said  Master  shall  direct,  let  the  plaintiff  convey  and 
assign  unto  the  said  Joseph  Randolph  Mullings,  or  as  he  shall  direct,  the 
mortgaged  premises,  &c. 
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1844. 
FaLIN   v.   OaTHEBCOLE.  Dec.  20th. 

JW.OnON  to  dissolve  an  iDJunction  which  had  been  ob-  A.  brought  an 

tained  by  the  plaintiff  ex  parte,  by  which  the  defendant  b.,  the  editor 

and  his  servants,  &c.  were  restrained  from  printing  or  pub-  tl^^^^^' 

lishing  certain  letters  mentioned  in  the  bill,  or  shewing  ^  P?Pf «"  5i*' 

**  ^  o   the  plaintiff  was 

them  or  any  of  them  to  any  person  or  persons,  and  from  the  author  of  a 
informing  any  person  or  persons  of  them  or  any  of  their  article  which^^ 
contents,  nntil  answer  or  further  order.  jlf  fi!F?!!I!f 

'  in  toe  paper. 

The  defendant,  Mr.  Gathercole,  was  a  clergyman,  and  J9  this  action 

B.  pleaded  by 

the  editor  of  the  Church  Intelligencer.    The  plaintiff  was  wayofjustifi. 
also  a  clergyman,  and  rector  of  Stifford,  in  the  county  of  ^^;  ^^  ^" 
Essex.    He  was  in  the  habit  of  corresponding  with  the  J^g^'j^y^* 
defendant,  and  occasionally  furnished  articles  for  his  paper,  drawn  up  had 
On  the  8tb  March,  1843,  the  defendant  published  in  his  by  the  plaintiff 
paper  an  article  which  he  had  drawn  up  from  materials  J^^  to^hfnTby' 
furnished  by  the  plaintiff,  and  which  related  to  a  dispute  \^^  defendant. 

,     ,  Upon  the  ac- 

between  the  plaintiff  and  Mr.  Nokes,  the  churchwarden  tion  coming  on 
of  Stifford.  The  article  was  considered  by  Nokes  to  con-  defenjnt^ub- 
tain  aoioe  reflection  upon  his  character,  and  in  June  fol-  ^^^M^'T^*^* 

*  ^  '  diet  of  40«.  in 

lowing  he  brought  an  action  against  the  defendant,  as  the  favour  of  the 

editor  of  the  Intelligencer,  for  a  libel.    The  defendant  defendant  af- ^ 

apologized,  and  the  action  was  discontinued.    The  defend-  Tj^^^^Z 

ant  then  applied  to  the  plaintiff  to  contribute  half  the  ex-  betters  to  third 

persons.   Upon 

penae  of  the  action,  which  the  plaintiff  refused  to  do.    The  a  motion  before 
defendant  then  published  in  his  paper  an  article  imputing  ^TTaninjunc. 
to  the  plaintiff  the  authorship  of  the  article  respecting  pjJSn^i,^Jf*' 
Nokes.    This  led  to  an  action  by  the  plaintiff  against  the  obtained  to  re. 
defendant  for  a  libel,  to  which  the  defendant  pleaded,  by  Ucation  and 
way  of  justification,  that  the  materials  for  the  article  re-  ^^  U'^n,  tiie 
specting  Nokes  had  been  supplied  by  the  plaintiff.    The  ^^  u^^n 
action  came  on  for  trial  in  July,  1844,  when  a  verdict  was  more  espedioiy 
entered  for  the  plaintiff,  with40i.  damages.  Not  withstand-  motion  for  the 

injunction  the 
pUntiff  bad  produoed  an  afidsrit  to  the  effect  that  the  Terdict  was  taken  under  an  arrangement 
that  the  4ettera  should  be  deliyered  up,  which  affidayit  was  not  sufficiently  contradicted  on  the 
BMytion  to  disNdfe. 

P  P  2 
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1844.        ing  the  verdict^  the  defendant^  in  order^  as  he  alleged^  to 

^^][^[^      justify  himself  to  the  world,  shewed  or  mentioned  the  con- 

^'  tents  of  the  plaintiff^s  letters  to  third  persons  :  whereupon 

GilTHKRCOLK.  * 

the  present  bill  was  nled. 

Upon  the  motion  for  the  injunction,  it  was  stated  in  an 
affidavit  filed  on  behalf  of  the  plaintiff,  that  the  plaintiflPs 
verdict  had  been  taken  under  an  arrangement  that  the 
letters  to  the  defendant  should  be  delivered  np  to  him. 
The  plaintiff  also  stated  bj  his  own  affidavit  that  he  believed 
that  the  letters  in  the  possession  of  the  defendant  not  only 
related  to  the  dispute  between  himself  and  Nokes,  but  to 
other  matters ;  and  that  many  of  the  letters  ware  long 
anterior  in  date  to  the  matter  in  question :  that  he  kept 
no  copies  of  such  letters,  and  that  he  believed  the  publica- 
tion of  them  by  the  defendant  would  tend  materially  to  his 
injury.  He  denied  that  he  had  authorized  the  plaintiff  to 
publish  his  letters,  but  admitted  he  had,  in  a  qualified 
manner,  permitted  the  defendant  to  publish  the  informa- 
tion conveyed  in  them  respecting  Nokes. 

Upon  the  present  motion,  affidavits  were  produced  on 
the  part  of  the  defendant,  tending  to  shew  that  the  state- 
ment contained  in  the  affidavit  filed  for  the  plaintiff,  re- 
specting the  agreement  to  deliver  up  to  him  the  letters, 
was  incorrect. 

Mr.  Jilffram  and  Mr.  Hetheringion,  for  the  motion. — ^The 
injunction  goes  an  unusual  length  in  restraining  the  de- 
fendant from  shewing  the 'letters.  No  such  agreement  as 
that  which  is  suggested  on  behalf  of  the  plaintiff  ever  took 
place.  The  defendant,  therefore,  having  the  possession  of 
the  letters,  has  a  right  to  publish,  or  at  least  to  shew  to 
his  friends,  such  part  of  them  as  may  be  necessary  for  the 
purpose  of  vindicating  his  own  character.  That  proposi- 
tion is  warranted  by  the  language  of  Lord  Eldan  in  Gee  v. 
Pritchard  (a),  although  there  the  injunction  was  sustained 

(a)  2  SwansU  402. 
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by  reason  that  the  defendant  had  given  np  his  right  to  lf^4. 
retain  the  letters^  and  was  therefore  not  justified  in  pub-  palin 
lishing  copies  of  them.  We  have  no  desire  to  retain  any  ^  ^* 
letters  which  relate  to  other  matters  than  the  subject  of 
the  actions.  The  plaintiff  has  only  the  ends  of  justice  in 
view,  and  the  maintenance  of  his  character  with  respectable 
persons  in  his  diocese.  The  judgment  at  law  does  not  decide 
that  we  were  not  justified  in  publishing  at  least  one  half  of 
the  letters.  The  production  of  them  would  shew  that  a 
great  part  of  the  information  upon  which  the  article  was 
founded  was  derived  from  the  plaintiff.  If  parties  corres* 
pond  with  editors,  are  editors  to  bear  all  the  blame  of  pub- 
lishing a  libel^  without  being  allowed  to  justify  themselves 
by  shewing  who  supplied  the  information  ?  The  case  of  Lady 
Percival  v.  PUpps  {a)  is  very  similar  to  the  present.  The 
grounds  upon  which  Sir  Thomas  Plumer  dissolved  the  in- 
junction were,  that  the  defendant  was,  by  the  plaintiff's 
conduct,  held  out  to  the  public  as  a  person  giving  false  in- 
telligence, and  was  never  authorized  by  the  plaintiff  to  make 
the  communications  in  question,  the  defendant  insisting 
on  his  right  to  shew  from  the  letters  whence  the  intelli- 
gence was  derived,  and  denying,  according  to  his  belief, 
that  any  confidence  was  placed  either  in  Mitford  or  him. 
The  like  observations  apply  to  the  present  case.  No  con- 
fidence here  was  reposed  in  the  defendant  as  to  the  non- 
publication  of  the  letters,  and  it  is  clear  that  the  plaintiff 
has  not  the  sole  interest  in  the  letters.  The  receiver  has 
a  joint  interest  in  them  with  the  writer,  and  may  use  them 
for  the  purpose  of  his  own  justification. 

Mr.  Russell,  Mr.  E.  James,  and  Mr.  Terrell,  contra,  were 
stopped  by  the  Court. 

The  Vice-Chancellob,  after  observing  that  the  affi- 

(a)  2  Vc8.  &  B.  19,  29. 
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1844.        davits  on  the  part  of  the  defendant  did  no  more  than  Ynutg 

^^^2^     into  dispnte  and  question  the  statement  of  the  plaintiff  as 

V-  to  the  arrangement  respecting  the  deUvering  np  of  the  let- 

ters,  and  that  the  Court  was  not,  m  a  condition  to  say 

that  the  injunction  had  been  obtained  by  fraud,  proceeded 

thus: — 

Under  such  circumstances,  I  am  not  sure  that^  if  I  had 
proceeded  in  granting  the  injunction  mainly  on  the  sop^ 
posed  fact  of  that  agreement,  I  should  now  dissolre  it;  but, 
to  the  best  of  my  recollection,  I  did  not  grant  the  injunc' 
tion  mainly  on  the  assumption  of  the  existence  of  that 
agreement.  I  took  it  as  a  circumstance  in  the  case,  but, 
if  it  had  been  out  of  the  case,  Irather  think  that  I  should 
have  granted  the  injunction. 

The  letters  of  the  plaintiff  were  plainly  not  written  with 
a  view  to  publication  as  they  were  written*  They  were 
written,  as  the  plaintiff  states,  for  the  purpose  of  giving 
information  to  the  defendant  to  be  used  in  a  given  manner. 
The  defendant  says  he  used  it  in  a  given  manner.  The 
plaintiff  says  he  used  it,  in  a  manner  not  justified  by  the 
plaintiff^s  instructions.  The  matter  which  the  defendant 
says  was  communicated  by  the  plaintiff  was  considered  by 
Nokes  as  libellous,  and  he  brought  his  action  against  the 
defendant.  The  defendant  compromised  the  action  by 
paying  Nokes's  costs,  and  tendering  and  publishing  an 
apology.  That,  I  apprehend,  closed  the  matter  as  between 
the  defendant  and  Nokes;  the  defendant  admitting  the 
illegality  of  what  he  had  published  as  against  Nokes. 

The  defendant,  however,  conceiving  that  he  had  a  claim 
against  the  plaintiff  for  the  costs,  which  he  had  submitted 
to  pay  to  Nokes,  and  the  plaintiff  refusing  to  accede  to 
that  claim,  for  the  reasons  stated,  the  defendant  publiahed 
of  the  plaintiff  a  statement,  which  in  effect  was  this— that 
the  libel  upon  Nokes  was  communicated  to  the  defendant 
by  the  plaintiff;  and  that,  although  he,  the  defendant, was 
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liable  to  Nokes  in  the  action,  yet  the  plaintiff  was  substan-  1844. 
tially  and  in  trath  the  anthor  of  it.  In  consequence  of  this  palin 
publication  respecting  the  plaintiff,  he  brings  his  action  ^' 

against  the  defendant.  The  defendant  pleads,  besides  the 
general  issue,  a  justification  to  the  effect  which  I  have 
already  stated,  namely,  that  this  matter,  however  libellous, 
as  between  Nokes  and  Gtithercole,  was  matter  of  which, 
as  between  Palin  and  Oathercole,  Palin  was  the  author. 
Upon  that  justification  issue  is  joined,  the  venue  is  laid  in 
Surrey,  the  parties  proceed  to  Guildford,  and  immediately 
before  the  trial  the  defendant  adopting,  though  with  re- 
luctance, the  advice  of  his  counsel,  submits  to  a  verdict 
of  408.,  carrying  costs.  This  was  a  general  verdict,  fol- 
lowed by  a  general  judgment;  which  verdict  and  judg- 
ment, together,  established  that  the  justification  failed, 
and,  therefore,  in  substance,  the  affirmative  of  the  pro- 
sition,  that  the  libel  published  by  Oathercole  of  Nokes 
was  not  a  libel  which  Palin  had  communicated  to  Oather- 
cole. 

The  action  of  Nokes  having  succeeded  as  I  have  stated, 
— the  action  between  Palin  and  G^thercole  having  suc- 
ceeded, as  I  have  stated, — Oathercole  now  desires  to  pub- 
lish the  letters  between  Palin  and  himself,  which  he  says 
will  prove  that  the  justification  did  exist,  which  the  verdict 
and  judgment  have  established  not  to  exist. 

Under  these  circumstances,  it  would  be  too  much  to 
give  way  to  the  arguments  ingeniously  used  by  the  de- 
fendant's counsel  with  respect  to  this  injunction.  Per- 
haps, hereafter,  upon  a  more  extended  view  of  the  case, 
upon  distinctions,  then  to  be  brought  forward,  which  do 
not  now  appear,  the  injunction  may  not  stand.  The  only 
question  now  is,  whether,  upon  such  a  subject-matter  as 
this,  having  regard  to  the  nature  and  objects  of  the  juris- 
diction of  this  Court  as  to  injunctions,  I  ought  at  present 
to  dissolve  this  injunction.     I  am  of  opinion  that  I  ought 

« 

not. 


{ 
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1844. 


Pa  LIN 

V. 

Gathbrcolx. 


His  Honor  afterwards  said,  that  the  defendant  shoold 
be  at  liberty  to  exhibit  the  letters  to  his  solicitors  and 
counsel  in  the  cause;  and  he  reserved  the  costs  of  this 
motion. 


MEMORANDUM. 

JliARLY  in  Hilary  Term,  1845,  Sir  John  Gumeg  resigned 
his  office  of  a  Baron  of  Her  Majesty's  Exchequer.  He 
was  succeeded  by  Thomas  Joshua  Piatt,  Esq.,  of  the  Inner 
Temple,  one  of  her  Majesty's  counsel ;  who  shortly  pre- 
vious to  his  appointment  was  called  to  the  degree  of  the 
coif,  and  gave  rings  with  the  motto  "  Labor  et  Fides"  and, 
after  his  appointment,  received  the  honour  of  knighthood. 


1845. 
Jan,  25M. 

By  a  marriage 
settlement  cer- 
tain stock  in 
the  funds  was 
settled  upon 
the  intended 
husband  and 
wife  for  their 
joint  lives  and 
the  life  of 
the  survivor, 
and  then  upon 
the  children  of 
the  marriage, 

with  a  power  to  mcr  husband,  two  of  whom  had  attained  theii^  majority) 

with  the  con-      ^^re  about  to  be  placed  in  business,  and  that  Mrs.  Mile- 
sent  of  the  wife, 
to  advance  part 

of  the  fund  for  the  benefit  of  the  children  in  her  lifetime.  There  were  (bar  chUdreoof  the  bit- 
riage.  The  husband  died.  The  wife  married  again.  The  second  husband  asmgned  the  wife'i 
life-interest  for  value.  After  the  assignment,  the  trustees,  with  the  consent  of  the  wife,  eierciied 
the  power  of  advancement  in  favour  of  the  children  of  the  first  marriage  i^-^HM,  that  the  pow 
was  well  executed  as  against  the  assignee  of  the  second  husband. 


Whitmarsh  r.  Robertson. 

X>Y  a  deed-poll,  dated  the  8th  January,  1845,  under  the 
hand  and  seal  of  Anne  Maria,  the  wife  of  William  Mile- 
ham,  reciting  the  settlement  made  on  her  former  marriagCi 
whereby  a  sum  of  £1757  Consols  was  assigned  to  trustees, 
upon  trust  for  the  husband  and  wife,  and  their  issue,  in 
the  manner  stated  in  the  former  report  of  this  case  (a),  and 
reciting  the  other  circumstances  mentioned  in  that  report, 
and  that  four  of  the  children  of  Mrs.  Mileham,  by  her  for- 


(rt)  See  I  Y.&C.  C.  C.  715. 
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ham  was  desiroas  that  the  sum  of  £480^  or  such  other  less        1845. 
sum  as  thereinafter  mentioned,  should  be  raised  out  of  the    whitm arsh 
trust  fund  in  part  of  their  respective  expectant  portion    „     ^' 
therein,  in  order  that  the  same  might  be  applied  for  their 
advancement  and  benefit ;  it  was  witnessed  that  the  said 
Anne  Maria  Mileham,  pursuant  to,  and  by  force  and  virtue 
and  in  exercise  and  execution  of,  the  power  or  authority 
given  or  limited  to  her  by  the  settlement,  and  of  all  other 
powers,  &c.,  did,  by  that  deed  or  writing,  consent,  direct, 
appoint,  and  request  that  the  said  trustees  should  forth- 
with raise,  out  of  the  said  sum  of  £1757  Consols,  the  sum 
of  j6480  sterling,  or  such  other  less  sum  as  they  should 
think  proper,  and  should  apply  the  sum  so  to  be  raised  for 
the  advancement  and  benefit  of  the  four  children,  in  man- 
ner in  the  deed  mentioned. 

Immediately  after  the  execution  of  this  instrument,  no- 
tice of  it  was  served  on  the  trustees  of  the  settlement;  but 
they  declined  to  act  without  the  sanction  of  the  Court. 

A  petition  was  accordingly  presented  on  behalf  of  the 
four  children  for  whom  the  advancement  was  intended  to 
be  made,  praying  that  it  might  be  declared,  that,  notwith- 
standing the  marriage  of  Mrs.  Mileham  with  her  present 
husband,  William  Mileham,  and  also  notwithstanding  the 
indenture  of  the  4th  April,  1837,  whereby  Mrs.  Mileham's 
life-interest  in  the  Consols  was  assigned  by  her  present 
husband  to  the  plaintiflP,  the  power  given  to  Mrs.  Mileham 
by  her  former  marriage  settlement,  of  consenting  to  the 
advancement  of  the  petitioners,  was  a  valid  and  subsist- 
ing power,  and  was  well  executed  by  Mrs.  Mileham  by  the 
deed-poll  or  writing  of  the  8th  January,  1845;  and  that 
the  trustees  might  be  directed  and  empowered  forthwith  to 
levy  and  raise,  out  of  the  sum  of  £1757  Consols,  the  sum 
of  £480  sterling,  or  such  other  less  sum  as  they  should 
deem  proper,  in  part  of  the  petitioners'  expectant  portions 
therein,  and  to  apply  the  same  for  the  advancement  and 
benefit  of  the  petitioners,  in  manner  in  the  said  deed-poll 
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1845.        or  writing  mentioned,  or  in  such  other  maimer  as  the  said 
trustees  should  in  their  discretion  think  fit. 


WBlTllAmSH 

V. 
ROBSRTSON. 


Mr.  Shapter  and  Mr.  Hamon  for  the  petition. — The 
question  is,  whether  Mrs.  Mileham  can  consent  to  the  trus- 
tees advancing  the  children,  notwithstanding  the  daim  of 
the  plaintiff  under  the  assignment  of  April,  1837.  It  is 
not  necessary  to  argue  that  the  power  was  a  trust  which 
could  not  be  released  or  extinguished,  so  as  to  bring  the 
case  within  the  principles  of  lesson  v.  Wright  {(oCj^  West  J. 
Berney  (&),  Bkkley  v.  Guest  {e),  Smith  r.  Death  (cQ,  Homer 
T.  Swann  (e),  and  others  of  that  class ;  for  here,  Mrs.  Mile- 
ham  has  not  executed  any  deed,  or  done  any  act  with  a 
view  to  release  her  power.  Her  second  marriage  has  not 
that  effect.  What  her  second  husband  acquired  by  his 
marital  right,  or,  in  other  words,  under  an  assignment  by 
operation  of  law,  was  subject  (as  in  all  cases  of  general 
assignment)  to  the  incidents,  liabilities,  and  equities,  to 
which  the  fund  was  originally  liable:  Acmjejf  t.  Creorge{f), 
Thomson  v.  Butler  {g),  St^e  v.  Everitt  (A),  Mtford  t.  MU- 
ford(i).  One  of  those  incidents  was  a  liability  to  be  de- 
feated by  the  execution  of  the  power :  Bayley  ▼.  WarbwT' 
ton  (A).  The  power  was  well  executed,  and  the  purchaser 
from  the  husband  can  have  no  better  title  than  the  hus- 
band had. 

In  Bay  v.  Pung  {[),  Doe  v.  Jones  (m),  Lawson's  case  in  Tkm- 
stall  V.  Trappes  (n),  and  Skeeles  v.  Shearly  (o),  it  was  held, 
that  dower  and  the  lien  of  a  judgment  which  had  at- 
tached on  a  person's  estate  might  be  defeated  by  his  exe- 

(a)  2  BHgh,  1.  (•)  9  Ves.  87, 100. 

(6)  1  Ru88.  &  Myl.  431.  (*)  Com.  494. 

(c)  1  Ru88.  &  Myl.  440.  (/)  5  Bam.  &  Aid.  5ei. 

{d)  5  Madd.  371.  (m)  10  B.  &  C.  459. 

(e)  Turn.  &  Russ.  430.  (it)  3  Sim.  300. 

(/)  1  Maule  &  Selw.  176.  (o)  8  Sim.  153  ;  3  Myl.  &  Cr. 

(g)  Moore,  522.  112. 

(A)  1  Myl.  &  Cr.  37. 
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GQting  a  power,  those  being  titles  by  operation  of  law;  and        1845* 
it  being  acknowledged  that  the  party  could  not,  by  exe-    ^^^^^^^^^ 
cuting  his  power,  defeat  any  grant  or  alienation  or  act  of  v. 

KOBBRTSON* 

the  party  himself.    The  cases  of  Jones  t.  ffinwood  (a),  and 
Hole  y*  Escoti  (b),  are  not  inconsistent  with  this  distinc* 
tion.    In  the  former  case  the  power  was  general,  and  such 
powers  are,  by  the  Bankrupt  and  Insolvent  Acts,  vested  in 
the  assignees.    In  the  latter  case,  where  the  power  was 
particular,  the  distinction  between  acts  of  law  and  acts  of 
the  party  was  preserved,  the  case  being  treated  as  an  ex- 
ception, on  the  ground  of  the  construction  favourable  to 
creditors  which  is  put  on  the  Bankrupt  and  Insolvent  Acts ; 
and  the  vesting  of  the  bankrupt's  estate  in  his  assignees 
being  deemed  equivalent  to  a  conveyance  (c).    These  prin- 
ciples distinguish  Noel  v.  Lord  Henley  (d)  from  the  present 
case.    There,  a  tenant  for  life,  with  a  power  of  advancing 
portions,  assigned  his  life  interest,  and  was  not  allowed  to 
defeat  his  own  act  by  exercising  the  power.    Here,  the 
act  was  not  that  of  the  wife  or  the  trustees,  but  of  the 
husband.    The  joining  of  the  wife  in  the  assignment  was, 
of  course,  nugatory :  Huiching$  t.  Smith  (e),  Elwin  v.  Wil- 
Hams  (/),  Ashby  v.  A»hiy[g). 

Mr.  Russell  and  Mr.  Stinion,  for  the  plaintiff,  contended 
that  there  had  been  no  execution  of  the  power;  for,  al- 
though Mrs.  Mileham  had  consented  to  the  execution,  the 
trustees  had  not  executed  it,  and,  moreover,  declined  to  exe- 
cute it,  unless  authorized  by  the  Court.  The  power  to  con- 
sent was  released  by  Mrs.  Mileham's  marriage :  Badham  t. 
Mee  (A).    The  marriage  was  an  assignment  by  Mrs.  Mile- 

(a)  3  Meet.  8t  W.  653  ;    10  {d)  M<Clel.  &  Younge,  302. 

Sim.  150.  (e)  9  Sim.  137. 

(6)  2  Keen,  444 ;  4  Myl.  &  Cr.  (/)  12  Law  J.  440 ;  (Ch.) 

1S7.  (g)  Ante,  p.  553. 

(c)  2  Keen,  465.  (A)  7  Bing.  605. 


or  fl^Hoikf 

.  ^ibbobp  whs 


jaoikari&tk 


UIHIL  TZbs  -'iHIWITi*  <X 


*B  ic:  nuKzacQBK  IF  SIT  "STziK  HIT'  ijinnnii  v&aCKvcr.    b 
vimr  if  -mz,  -itut  sie  -«a»  lamoB  ly-  jer  «eanii  knabtti' 


T!ie  ixx  messzon.  ^iuat  :&  wluc&cr.  if  t&s  sfe  had  not 
-viJBL  Tiaifff,  md  :&e  sBomi  ftminnii  smi  benefiThad  done 
on  oca.  jcs,  me  aaniit  uve  esacdaBi  As  pover;  thai  i^ 
▼!i0C2U!r  ihe  iiamii  3ape  ^sEseciuulT  CQnaensed  to  the  tms- 
te^  actme  muier  de  advancesBesit  timaaty  withoat  and 
imBiixiiic  t&e  oanscot  of  her  seeaod.  hosbaiid.  I  am  of 
f*^\num.  that  the  eouM;  that  this  power  of  giving  die  oonscnt 
waa  a  power  with  which  marriage  dki  not  interfile;  that 
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Bhe  remained  immediately  after  the  second  marriage  at         1845. 
full  liberty,  and  fiilly  entitled,  however  it  might  prejudice    whitiiarsh 
that  life  interest  to  which  her  husband  was  entitled,  or    ^     <'* 

ROBBRTSUN. 

partly  entitled,  m  her  right,  to  exercise  the  power  of  con- 
sent;  and  that  the  trustees,  without  and  against  the  consent 
of  the  husband,  were  authorized  to  give  effect  to  that  con- 
sent. If  that  is  so,  could  a  sale  by  the  husband  of  the  life 
interest  make  any  difference  ?  I  am  of  opinion  that  it 
could  not,  and  that  a  purchaser  from  him  stood  in  no 
better  situation  than  he  would  have  done  if  that  sale  had 
not  been  made. 

The  next  question  is,  whether  the  wife's  concurrence  in 
the  instrument  of  sale  made  any  difference.  Generally 
speaking,  a  married  woman  cannot  execute  a  deed ;  she  can 
do  no  act  of  this  description,  except  in  respect  of  an  estate 
settled  to  her  separate  use,  or  in  the  exercise  of  a  power 
given  to  her.  Separate  use  here  is  out  of  the  question ; 
there  is  no  such  thing.  A  power  has  been  given  to  her, 
but  the  existence  of  a  power  only  enables  her  to  do  an  act 
under  the  power  conformable  to  the  power;  it  does  not 
enable  her  to  deal  with  the  subject  of  the  power  in  any 
manner  not  in  conformity  with  the  power.  Dealing  with 
the  subject  of  the  power  in  a  manner  not  conformable  with 
the  power,  she  deals  with  all  the  disabilities  of  a  married 
woman,  and  subject  to  all  the  considerations  which  affect 
the  act  of  a  married  woman ;  and  as  the  sale  to  Mr.  Whit- 
marsh  was  an  act  not  under  the  power,  and  not  in  confor- 
mity with  it,  I  am  of  opinion  that  the  act  is  in  no  sense 
to  be  considered  her  act,  and  is,  as  to  her,  a  nullity.  I  am 
of  opinion,  therefore,  that  her  consent  is  as  effectual  as  it 
would  have  been  if  she  had  never  married,  and  as  if  no 
sale  had  been  made. 

As  the  matter  stands,  however,  and  in  a  suit  in  which 
the  only  plaintiff  is  the  purchaser,  it  may  be  difficult  to 
give  practical  effect  to  this  consent.  I  am  of  opinion,  how- 
ever, that  it  is  not  to  depend  upon  the  plaintiff's  option 
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1845.  merely,  whether  such  a  suit  shall  or  shall  not  be  confined 
Whitmaeui  ^  ^^  operation  to  the  administration  c^  the  trust  as  Ikr  ss 
_     V.  it  regards  the  life  interest.    The  decree  hitherto  made  has 

been  confined  to  the  life  mterest,  but  the  decree  is  not  ex- 
hausted ;  there  is  a  specific  provision  in  it,  that  the  hesriDg 
of  the  cause  in  all  other  respects  shall  stand  over,  vith  liber- 
ty for  all  parties  to  apply.  It  will  be,  therefore,  a  legitimate 
course  that  this  cause  should  now  be  set  down  to  be  fiirther 
heard,  and  being  so  set  down,  it  will  be  a  legitimate  ooone^ 
against  the  consent  of  the  plaintiff,  and  with  the  consent 
of  the  defendant,  to  administer  the  trusts  generally ;  and 
in  administering  the  trusts  generally,  it  will  be  the  dnty  of 
the  Court,  if  a  consent  by  Mrs.  Mileham  shall  be  regn« 
larly  found  upon  which  the  trustees  consider  it  oonsisteat 
with  their  duty  to  act,  to  giro  effect  to  that  consent,  and 
to  the  willingness  of  the  trustees  to  do  an  act  consequent 
upon  that  consent. 

His  Honor  then  directed  that  the  petition  ahonld  stand 
over  till  a  future  day,  on  which  an  affidavit  should  be  pro* 
duced  as  to  the  number  of  children,  and  of  the  persons  en- 
titled to  participate  in  the  fund ;  and  that,  on  the  ssms 
day,  the  cause  should  stand  in  the  paper  to  be  further 
heard  upon  the  subject  of  the  decree  reserved. 
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1845. 

Garmstone  v.  Gaunt.  Jan.  iiM. 

William  weaver,  being  the  lessee  of  five  tene-  Sale  of  beanu' 
ments  holden  for  three  lives  under  the  Bishop  of  Worces-  S^kS  Se' 
ter,  devised  all  his  freehold  hereditaments  to  trustee*  and  *^**?^,  ^?^^^ 

special  arcnm* 

their  heirs^npon  the  trusts  following;  (that  is  to  say),  as  to  itancet. 
one  of  the  tenements  held  under  the  bishop's  lease,  in  trust, 
during  the  life  of  his  daughter  Mary,  by  and  out  of  the 
rents  and  profits  thereof,  or  otherwise,  to  keep  the  pre- 
mises in  repair  and  full  lived,  and  to  pay  the  fines  and  ex- 
penses attending  any  renewals  and  repairs  thereof;  and, 
subject  thereto,  to  permit  and  suffer  his  said  daughter 
,Mary  Weaver  to  receive  and  take  the  rents  and  profits 
thereof  for  her  life ;  and  from  and  after  her  decease,  in 
trust  for  all  and  every  the  child  and  children  of  his  said 
daughter  Mary  Weaver  who  should  be  living  at  her  de- 
cease, and  the  issue  of  any  child  or  children  of  his  daughter 
Mary  Weaver  who  should  be  then  dead  leaving  lawful  issue, 
(such  issue  to  be  entitled  to  his  or  her  deceased  parent's  ' 
share),  their,  his,  or  her  heirs  or  assigns. 

The  testator  then  devised  the  four  other  tenements  to 
his  four  other  children  respectively,  and  their  issue,  in  the 
same  terms  as  he  had  devised  the  first  tenement,  except 
that,  as  to  the  third  tenement^  the  words  ''  or  otherwise,'' 
and,  as  to  the  fifth,  the  words  "  by  and  out  of  the  rents 
and  profits  thereof,  or  otherwise,"  were  omitted. 

The  testator  bequeathed  the  residue  of  his  personalty  to 
his  children  and  their  issue,  and  he  appointed  the  before- 
mentioned  trustees  his  executors ;  and  he  authorized  and 
empowered  his  trustees,  when  and  as  occasion  might  re- 
quire, to  surrender,  or  join  in  surrendering,  the  present  or 
any  future  lease  or  leases  of  the  said  leasehold  premises, 
for  the  purpose  of  obtaining  a  renewal  or  renewals  thereof; 
and  he  directed  that  his  trustees  should  stand  seised  of, 

VOL.  I.  Q  Q  C.  C.  C. 
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1845.        and  interested  in^  the  leaseliold  estates  to  be  comprised 

"    "  and  granted  in  and  by  such  new  lease  or  leases  as  afore- 

V*  saidj  upon  the  same  trusts^  or  as  near  thereto  as  might  be, 

Gaont 

as  were  thereinbefore  declared  concerning  the  premises. 

The  present  bill  having  been  filed  by  some  of  the  te» 
nants  for  life  against  the  surviying  trustee^  and  against  the 
other  persons  interested  under  the  wiUj  praying  that  the 
leaseholds  might  be  renewed  in  such  manner  that  the  ex« 
pense  of  the  renewal  might  be  properly  apportioned  between 
the  tenants  for  life  and  remaindermen^  having  regard  to 
the  value  of  the  property^  the  Master  reported  the  follow- 
ing circumstances  ;*— That  the  lease  held  by  the  testator 
had  been  surrendered  by  the  surviving  trustee,  and  thst, 
in  consideration  of  a  fine  of  5021.  lOs.,  the  bishop  had 
granted  a  new  lease ;  but  that^  the  fine,  fees,  and  expenses 
payable  upon  the  granting  of  such  new  lease  remaining 
unpaid,  the  new  lease  remained  deposited  with  the  bishop's 
secretary,  until  the  fine  and  interest  thereon  and  expenses, 
amounting  to  672/.  l(k.,  should  have  been  paid,  together 
with  future  interest  to  the  time  of  payment.  That  since 
this  renewal  another  life  had  dropped.  That  the  rental  wsi 
£115  per  annum.  That  the  solicitor  of  the  plaintiffs  had 
deposed,  that,  considering  the  drcumstancea,  and  the  delsy 
which  would  arise  in  procuring  a  further  renewal  of  the 
lease,  by  reason  that,  until  the  other  parties  holding  pro- 
perty under  the  original  lease  agreed  to  renew,  the  bishop'i 
steward  would  not  fix  the  fine  and  expenses  payable  by  the 
parties  interested  under  the  testator's  will,  which  dehj 
would  involve  the  risk  of  the  dropping  of  the  two  existing 
lives, — and  also  considering  the  amount  of  the  fine  snd 
expenses  on  the  last  renewal, — ^the  fine  and  expenses 
of  further  renewal  would  be  so  large  that  it  would  not 
be  repaid  by  the  increased  purchase-money  on  a  ssle  of 
the  premises.  That  the  same  solicitor  had  further  de- 
posed, that,  the  parties  interested  in  the  premises  be- 
ing all  persons  in  very  humble  conditions  in  life,  and 
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several  of  them  being  infantsj  whose  interests  were  rever*        1845. 
sionarj,  and  there  being  no  fund  wherewith  to  pay  the    gIrmstonb 
fines^  interest,  and  expenses,  there  was  no  way  by  which,  v. 

haying  regard  to  the  testator's  will  and  other  eircam* 
stances,  the  same  conld  be  raised,  unless  it  were  deter« 
mined  to  sell  the  property  immediately,  and  some  person 
could  be  found  willing  to  advance  the  same,  upon  the 
tenna  of  being  repaid  the  amount  of  such  advance,  with 
interest  thereon  after  the  rate  of  £5  per  cent,  per  aittttm^ 
out  of  the  proceeds  of  such  sale,  to  enable  the  parties  to 
obtain  possession  of  the  lease,  and  proceed  to  a  sale  thereof^ 
as  thereafter  mentioned.  And  the  Master  found,  that  the 
executor  of  the  testator  admitted  before  him,  that,  although 
the  accounts  of  the  testator's  personal  estate  had  not  been 
taken,  it  had  been  sufficiently  ascertained,  from  the  ac- 
counts already  rendered,  that  such  personal  estate  would 
not  be  sufficient  to  pay  all  the  legacies,  and,  therefore, 
there  would  be  no  surplus  out  of  which  a  fund  could  be 
provided  to  pay  the  fine,  fees,  and  expenses  then  payable 
in  respect  of  the  leasehold  property,  or  upon  any  future 
renewal  thereof,  in  case  such  future  renewal  should  be 
approved,  and  eflfected  under  the  sanction  of  the  Court. 
And  the  Master  stated  his  opinion  to  be,  that  it  would  not 
be  for  the  benefit  of  the  persons  interested  in  the  lease* 
hold  premises  under  the  will,  that  the  lease  lately  granted, 
and  yet  remaining  in  the  hands  of  the  secretary  of  the 
Bishop  of  Worcester,  should  be  renewed;  and  that,  having 
regard  to  the  terms  of  the  testator's  will,  and  other  circum- 
stances thereinbefore  stated,  the  fine,  fees,  and  expenses 
payable  in  respect  of  such  new  lease  so  granted  by  the 
bishop,  together  with  the  interest  to  become  due  thereon, 
should  be  raised  by  sale  of  the  leasehold  premises;  the 
plaintiffs  and  the  defendant  the  executor  being  both  ready 
to  advance  the  funds  necessary  for  paying  the  fine,  fees, 
and  interest  on  taking  up  the  said  lease,  upon  having  the 
amount  so  advanced  repaid  to  the  party  making  the  ad- 

QQ2 
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1845.        vance^  with  interest  at  £5  per  cent,  per  amwm,  cmt  of  the 

Garmstoni    P^d^c®  of  *^®  ^^^^  of  ^^^  ^^^  leasehold  premises, 

^'  This  report  was  confirmed^  and^  by  an  order  dated  the 

12th  July^  1844,  it  was  ordered  that  Richard  Williams 
should  be  at  liberty  to  advance  the  amount  necessary  for 
taking  up  the  lease  in  the  hands  of  the  bishop's  secretarji 
on  behalf  of  the  parties  interested  therein ;  and  that  a  sale 
should  be  made  of  the  entire  property  comprised  in  the 
lease. 

William  Hammond  being  reported  the  purchaser,  hia 
purchase  was  confirmed  absolutely  on  8rd  December,  1644, 
and  he  paid  his  purchase-money  into  court,  to  the  credit 
of  the  cause. 

The  purchaser  now  moved  that  he  might  be  discharged 
from  his  purchase,  and  that  the  sum  of  1493/.  6s.  Sd.  pnr- 
chase-money  and  interest  thereon,  paid  by  him  into  conr^ 
might  be  paid  out  to  him. 

Mr.  Shapter,  for  the  motion,  contended,  that,  unless  the 
order  for  sale  could  be  sustained  on  the  ground  that  the 
trusts  for  renewal  authorized  a  sale,  the  order  was  im- 
proper; for  the  Court  could  not  direct  a  sale  of  the  estate 
of  infants  on  the  mere  ground  that  the  sale  would  be 
beneficial  to  the  infants :  Calvert  v.  Godfrey  (a),  Peio  t. 
Gardner  (*),  Stone  v.  Theed  (c).  The  case  of  Reeves  t. 
Creswick  {d),  when  attentively  considered,  was  not  at  vari- 
ance with  this  general  rule.  .  Here,  the  trusts  for  renewal 
did  not  authorize  a  sale. 

Mr.  TerreUj  contrh,  for  the  plaintiffs. — ^The  general  pro- 
position, that  the  Court  will  not  direct  a  sale  of  an  infant's 
estate,  is  not  disputed :  but  here  no  benefit  can  be  obtained 
for  the  parties  interested  except  by  a  sale.  Neither  i 
mortgage  nor  an  accumulation  of  rents  and  profits  will 

(a)  6  Beav.  97.  (c)  2  Bro.  C.C.  243. 

(b)  2  Y.  &  C.  C.  C.  312.  («0  3  Y.  &  C.  715. 
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have  that  effect.    la  Calvert  V.  Gocffrey  the  benefit  of  the        1845. 
infant  was  made  the  sole  gronnd  of  application  for  a  sale,     gariistoni 
and  it  was  held  that  the  Court  had  no  jurisdiction  to  order  v. 

Gaunt 

it.  Here,  the  testator  has  himself  directed  a  trust  for 
sale.  The  trustees  are  to  keep  the  premises  in  repair  and 
foU  lived,  and  to  paj  the  expenses  of  renewals  and  repairs 
"  oat  of  the  rents  and  profits/'  These  words  authorize  a 
mortgage  or  sale:  Allan  v.  Backhouse  (a).  [The  Fice- 
Chancellor, — ^In  that  case,  the  plaintiff  was  not  only  inter<« 
ested  under  the  will,  but  stood  in  the  position  of  a  person 
who  had  renewed  and  had  a  lien.]  Suppose  the  Court 
has  directed  a  sale  of  more  property  than  is  required  for 
the  purposes  of  the  will,  yet,  where  a  part  has  been  raised, 
the  purchaser  has  not  been  allowed  to  inquire  whether  the 
Court  has  exercised  its  jurisdiction  properly. 

Mr.  Temple  appeared  for  a  party  interested  under  the 
will,  and  also  for  Richard  Williams. 

Mr.  Kenyon  Parker,  for  the  defendant  the  trustee. 

Mr.  Shapter,  in  reply,  referred  to  Wilson  v.  Halliley  (i), 
Byder  v.  Bickerton  (c),  Heneage  v.  LordAndover  {d). 

The  Vice-chancellor. — Considering  what  was  done  in 
Allan  T.  Backhouse,  and  the  principles  applicable  to  such  a 
case,  if  Mr.  Williams  will  apply  to  the  Court  in  this  cause 
by  motion,  stating  that  he  made  the  advance^  and  that  he 
desires  to  be  repaid,  it  may,  upon  that  motion,  and  upon 
the  present  motion,  be  referred  to  the  Master  to  inquire 
whether  it  will  be  for  the  benefit  of  all  parties  that  a  sale 
should  take  place ;  and  if  the  Master  shall  report  in  the 
afBrmative,  I  think  a  title  may  be  made.    But,  circum- 


(a)  2  Yes.  &  B.  65.  (c)  3  Swanst  80,  n. 

{b)  1  Rom.  &  M.  690.  (d)  3  Y.  &  J.  360. 
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1845. 


Gabmstonb 

V. 

Gaunt. 


fltanced  as  the  title  noir  is^  it  is  too  doubtfiil  to  force  upon 
the  parchaser. 

In  Allan  v.  Baekhousej  the  only  reference,  as  I  under- 
stand it,  was  this :  to  inquire  as  to  the  expedienqr  of  raising 
the  money  by  sale  or  mortgage.  The  learned  and  caiefbl 
Judge  who  heard  the  cause  did  not,  I  apprdiend,  think 
of  directing  a  sale  of  more  than  part  of  the  property. 
There  the  trustee,  having  refused  to  adyancd  the  mone^) 
the  tenant  for  life  adyanced  it  out  of  his  own  propertji 
and  so  obtained  a  lien — a  circumstance  upon  which,  I  ob- 
serve. Sir  Samuel  Ramilfy  relied  in  his  argument. 


After  some  discussion,  it  was  arranged  that  an  order, 
suggested  by  the  Vtce-Chaneelhr,  and  of  which  the  follow- 
ing are  the  minutes,  should  be  adopted  :-^ 

Recitb  the  purchaser'f  motion.  Recite,  that  Robert  Williami,  inftim- 
ing  the  Court,  that,  since  the  order  of  the  12th  July,  1844,  he  had  ad- 
vanced the  amount  necessary  for  taking  up  the  lease  in  the  hands  of  [<Ae 
bishop's  secretary]  on  behalf  of  the  parties  interested  therein;  and  that 
the  amount  so  paid  was  the  sum  of  £'  ■  ■  ■ ;  and  that  he  was  detirous  that 
the  same  should  be  raised  by  sale  or  mortgage  of  the  leasehold  prqierty 
in  the  pleadings  mentioned,  moved  that  the  same  might  be  sold,  or  other- 
vrise  made  applicable  for  the  payment  of  his  demand.    He  submittiDg  to 
the  jurisdiction  of  the  Court  in  all  resptctS)  and  the  Mid  [parUts  h  Hi 
cause]  not  opposing  the  said  motion,  and  the  said  W.  Hammond  [the 
purchaser]  not  objecting  to  the  title,  except  so  far  as  it  is  affected  hf 
the  said  order  of  the  12th  July,  1844,  refer  it  to  the  Master  (upon  both 
motions)  to  inquire  whether  R.  Williams  paid  the  said  iumof  £-^— liod 
when,  and  whether  the  same  was  a  proper  payment.    And  if  the  Master 
shall  find  it  was  so  paid,  and  was  properly  so  paid,  let  the  Master  inquiie 
whether,  having  regard  to  that  circumstance,  and  to  the  rights  of  all 
parties  interested,  it  would  be  for  the  benefit  of  the  persons  intereitcd, 
and  to  be  interested,  under  the  testator's  will,  that  the  sale  made  to  the 
said  W.  Hammond  be  confirmed  and  carried  into  execution.    Liberty  to 
state  any  circumstances  specially,  &c. 

The  Master  reported  in  favour  of  the  confirmation  of  tb^ 
sale,  and  the  sale  was  accordingly  effected. 
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Bond  v.  Warden.  j^^  j^^^ 

Xn  October,  1841^  a  contract  was  entered  into  between  a  dieqae  for 
the  plaintiff  Bond  and  Bichard  Wallin,  for  the  sale  to  the  ^^^^^ 
latter  of  a  farm  in  Warwickshire,  for  the  sum  of  £4200.  terworth  Bank, 

was  giTen  to 

Wallin,  haying  entered  into  possessioni  by  his  will  devised  A.,  at  Lntter- 
the  fiurm  to  the  defendants  Warden  and  Smithy  upon  cer-  20thAprU,after 
tain  trusts,  and  died  in  March,  1842,  without  having  paid  ^'"^eni'for' 
the  purchase-money.  an  estate.   A., 

On  the  afternoon  Of  the  20th  of  April,  1843,  the  plain-  miles  from 
tiff  and  his  solicitor,  and  some  other  parties  interested  in  in^l^^te^' 
the  estate,  met  the  trustees  under  Wallin's  will  at  Lutter-  ^^^  t^© 

'  cheque  to  B., 

worth,  to  complete  the  purchase,  whereupon  the  plaintiff  to  be  placed  to 
executed  the  deeds  of  conveyance  to  the  trustees,  and  th'eRagby 
signed  a  receipt  for  the  sum  of  ^64734,  the  amount  of  the  ?^',„i{^^^ 
purchase-money  and  interest,  and  at  the  same  time  took  from  Lutter- 

'^  ^  worth.     On  the 

from  the  defendant  Smith  a   cheque  for  that  amount,  arrival  of  the 

drawn  on  the  bank  of  Messrs.  Clarke,  Mitchell,  Phillips,  gamTday  at 

&  Smith,  at  Lutterworth,  RSfby  B^nk 

The  cheque  was  in  this  form:  —  "20th  April,  1843.  had  dosed ;  but 

Messrs.  Clarke,  Mitchell,  Phillips,  &  Smith,  bankers,  Lut-  deposited  with 

terworth,  pay  John  Bond,  Esq.,  or  bearer,  four  thousand  ^^^^oftiJat*^' 

three  hundred  and  seyenty-four  pounds.    For  executors  bank  for  the 

''  ^  nighty  and  m 

of  R.  Wallin^-^oseph  Warden,  Thomas  Smith.     j£4374.''  the  morning  of 

Across  the  face  of  the  instrument  were  written  the  words  it  was  paid^into 

''Accepted  for  Clarke,  MitcheU,  &  Co.,  J.Meldrun."   The  ^^^^^ 

instrument  was  not  stamped.  day  transmitted 

by  post  to  the 

This   cheque  was  delivered  by  Smith  to  the  plaintiff  Lutterworth 
at  hal&past  five  o'clock  on  the  30th  of  April,  the  Lut-  Sons'to^ 

send  the  amount 
to  London.  The 
Latterworth  bt&ken  reodved  the  eheque  early  on  the  22nd.  At  half-past  one  o'clock  on  that 
day  they  stopped  payment : — Held^  that  the  deposit  of  the  cheque  with  the  Rugby  bankers  was 
a  reasonable  and  probable. course  on  the  part  of  A. ;  consequently,  that  the  presentment  to  the 
Lutterworth  Bank  was  in  time  to  prerent  the  cheque  from  becoming  his  cheque,  and  that  the 
dd)t  was  stin  due  to  him. 

An  unstamped  cheque  addressed  to  Messrs.  C.  &  Co.,  bankers,  Lutterworth,  but  not  ex- 
pressed to  ha?e  been  issued  at  or  within  the  legal  distance  of  Lutterworth,  is  Toid  within  the 
•tatifeetf  which  require  that  such  a  cheque  shall  have  the  place  of  issue  spedficMl  in  it. 
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1845.  terworth  Bank  having  closed  at  four.  The  plaintiff,  who 
lived  about  three  miles  from  Lutterworth,  then  handed 
the  cheque  to  a  Mr.  Waters,  who  was  present  at  the 
meetings  and  who  was  about  to  go  to  Kugby,  with  direc- 
tions to  deposit  it,  on  his,  the  plaintiff's,  account,  in  the 
National  Provincial  Bank  at  that  place.  Waters  accord- 
ingly, accompanied  by  the  plaintiff's  son,  took  the  cheqae 
to  Rugby,  which  is  about  six  miles  distant  from  Lutter- 
worth, and  at  seven  in  the  evening  delivered  it  to  Mr.  Sal^ 
the  manager  of  the  Rugby  Bank.  That  bank  having 
closed  for  the  day.  Sale,  who  resided  there,  deposited  it 
in  a  place  of  safe  custody  for  the  night.  On  the  following 
day,  the  2l8t  of  April,  having  ascertained  the  course  of 
the  post  to  Lutterworth,  he  sent  it  by  post  to  the  Lutter- 
worth  bankers,  with  directions  to  them  to  pay  the  amount 
to  the  London  and  Westminster  Bank.  The  Lutterworth 
bankers  received  the  cheque  early  in  the  morning  of  the 
22nd  of  April.  At  half-past  one  o'clock  of  the  same  day 
they  stopped  payment,  and  the  cheque  was  consequently 
returned  dishonoured. 

The  plaintiff  filed  his  bill  against  the  trustees  and  de- 
visees under  Wallin's  will,  praying  for  the  specific  per- 
formance of  the  agreement  to  purchase  the  property  in 
question,  for  the  payment  of  the  purchase-money,  and  for 
a  declaration  that  he  was  entitled  to  a  lien  on  the  properly 
for  the  amount  of  the  purchase-money  and  interest. 

At  the  hearing,  two  points  were  relied  on  for  the  pLiin- 
tiff:  first,  that  the  cheque^  not  being  stamped,  and  not 
(as  the  plaintiff  contended)  shewing  upon  the  face  of  it  the 
place  of  issue,  was  invalid ;  and,  secondly,  supposing  it  to 
be  valid,  that  the  plaintiff  had  taken  the  earliest  and  best 
means  to  present  it  for  payment,  and  had  not,  by  laches  in 
that  respect,  made  the  cheque  his  own. 

By  the  stat  55  Geo.  4,  c.  184,  there  is  an  exception 
from  stamp  duties  of  all  drafts  or  orders  for  the  payment 
of  any  sum  of  money  to  the  bearer  on  demand,  and  drawn 
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apon  any  banker  or  bankers  who  shall  reside  or  transact        I845. 
the  business  of  a  banker  within  ten  miles  of  the  place 
where  such  drafts  or  orders  shall  be  issued,  provided  such 
place  shall  be  specified  in  such  drafts  or  orders* 

And  by  the  stat.  9  Geo.  4s,  c.  49,  s.  15,  it  is  enacted, 
that  all  drafts  or  orders  for  the  payment  of  any  sum  of 
money  to  the  bearer  on  demand,  and  drawn  in  any  part  of 
Great  Britain  upon  any  banker  or  bankers  who  shall  re- 
side or  transact  the  business  of  a  banker  within  fiflieen 
miles  of  the  place  where  such  drafts  or  orders  shall  be 
issued,  shall  be  exempted  from  any  stamp  duty  imposed  by 
any  act  or  acts  in  force  immediately  before  the  passing  of 
that  act,  provided  the  place  where  such  drafts  or  orders 
shall  be  issued  shall  be  specified  therein,  &c. 

In  order  to  meet  the  objection  as  to  the  form  of  the 
cheque,  the  defendants'  counsel  read  the  depositions  of  a 
former  derk  in  the  banking-house  of  Clarke,  Mitchell,  & 
C!o.,  wherein  he  stated,  that  on  the  20th  of  April  he  filled 
up  the  body  of  the  cheque  for  the  defendant  Smith,  who 
signed  it,  and  that  the  word  ''Lutterworth''  was  printed 
upon  the  cheque  or  draft,  as  the  name  of  the  place  where 
such  cheque  or  draft  was  issued,  or  purported  to  be  issued, 
at  the  time  it  was  so  filled  up  and  signed. 

Upon  the  point  of  laches,  the  evidence  of  John  Meldrun, 
who  bad  also  been  a  clerk  in  the  same  banking-house,  was 
read  for  the  defendants.  He  stated,  that,  during  all  the 
banking  hours  of  the  21st  April,  and  up  to  one  o'clock 
on  the  22nd  April,  all  cheques  drawn  upon  Clarke,  Mit- 
cfaelly  &  Co.  were  duly  paid. 

Mr.  Wiffram  and  Mr.  Freeling,  for  the  plaintiff,  upon 
the  question  as  to  the  validity  of  the  cheque,  cited  Ituffr. 
Webb  (fl),  WUmm  v.  Vyaar  (J),  Waters  v.  Brogden  (c) ;  and 

(a)  1  Eqp.  129.  (6)  4  Taunt.  288.  (c)  1  Y.  &  J.  457. 
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1846.  Upon  thd  queiiticm  of  l&oheSj  Rickfhrd  ¥«  RUbfi  (tf ),  DttrKiMn 
T.  Parker  {b),  Wimami  y«  Smith  {e),  KUaby  r.  WiUiam  {i), 
ifaule  r.  Broum  {e),  and  Jame»  v.  HoldUeh  {/)  j  contending^ 
that,  according  to  the  general  law,  the  plaintiff,  not  having 
receired  the  cheque  in  due  time  on  the  SOth  April,  was 
not  bound  to  send  it  to  Lutterworth  till  the  post  of  the 
next  day,  the  post  being  the  regular  channel  of  deUverjr* 

Mr.  Bu89eU  and  Mr.  Speedy  for  the  defendants. — ^Whoe 
a  cheque  is  not  received  at  the  place  where  it  is  made  pay- 
able, the  party  receiving  it  may  wait  until  the  following 
day's  post,  in  order  to  transmit  it  for  payment :  but  where 
the  cheque  is  received  at  the  same  place  at  which  it  is  made 
payable,  (as  was  the  case  here),  it  must  be  presented  for 
payment  on  the  following  day :  Boddington  v.  Schlenekef  {g)f 
Moule  v.  Brown.  To  present  a  cheque,  is  to  put  it  in  the 
hands  of  a  person  to  demand  payment.  Was  that  the 
course  taken  in  this  case  ?  Clearly  not.  The  delivery  to 
Waters  was  not  for  the  purpose  of  presentment,  but  for  the 
plaintiff's  own  convenience.  And  the  banker  to  whom 
Waters  delivers  it  does  not  require  payment  in  the  ordi- 
nary way,  but  directs  the  Lutterworth  bankers  to  transmit 
the  money  to  London.  Under  the  circumstances  this  was 
not  a  valid  presentment.  It  is  in  evidence,  that,  if  the 
cheque  had  been  regularly  presented  at  any  time  before 
one  o'clock  on  the  22nd,  it  would  have  been  paid.  The 
plaintiff  was  bound  to  present  it  before  the  expiration  of 
that  time :  Camidge  v.  Allenby  (A). 

As  to  the  validity  of  the  cheque  itself,  if  the  place  of  issue 
appears  upon  it,  though  not  in  a  formal  manner,  the  Coort 


(a)  2  Camp.  637.  («)  4  New  Ca.  266;  5  So.  69i 

{b)  G  East,  3.  (/)8D.&R.40. 

(c)  2  B.  &  Aid.  496.  {g)  4  B.  &  Ad.  752. 

\d)  5  6.  Ar  Aid.  815.  \h)  6  B.  &  C<  373, 382. 
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would  he  reluctant  to  lay  it  was  a  bad  cheque^  and  require        1845. 
it  to  be  stamped  as  a  bill  of  exchange.    Now^  it  is  in  evi- 
dence for  what  purpose  the  word  ''Lutterworth^'  was 
printed  upon  it. 

The  yicB«>CHANCELtOB.<— I  think  the  plaintiff  right  on 
both  points.  By  the  stamp  acts^  or  one  of  them^  it  is  re- 
quired;  in  order  to  the  exemption  from  a  stamp^  that  the 
place  where  the  cheque  is  issued  or  drawn  shall  be  ex- 
pressed  upon  it ;  meaning,  so  expressed  upon  it  as  to  shew 
the  place  where  the  cheque  is  issued  or  drawn.  The  mere 
circumstance,  that  the  place  is  mentioned  upon  it  for  an- 
other purpose,  is,  of  course,  insufficient.  The  question  is, 
for  what  purpose  the  word  "  Lutterworth*'  is  here  written. 
Clearly  to  describe  the  place  of  residence  of  the  bankers  as 
bankers,  not  to  designate  the  place  where  the  cheque  was 
drawn.  This,  then,  was  an  insufficient  security,  a  void 
cheque— 'a  cheque  upon  which  an  action  could  not  be  main- 
tained :  and  although  the  mistake  was  mutual,  and  nothing 
wrong  was  intended;  and  although  the  person  who  received 
the  cheque  was  as  much  bound  to  know  the  law  as  the 
person  who  gave  it,  yet  it  lay  upon  the  person  who  gave 
the  cheque  to  make  a  valid  payment  or  give  a  valid  se« 
curit^.    I  think  that  there  was  no  pajrment. 

But,  supposing  the  cheque  not  void>  a  question  arises 
whether  reasonable  diligence  was  used  in  presenting  it. 
It  was  delivered  in  the  town  where  it  was  drawn,  and 
where  it  was  made  payable,  but  after  the  banking-house 
upon  which  it  was  drawn  had  closed,  and  after  it  had  be- 
come impossible  to  receive  the  money  on  that  day.  What 
was  it  incumbent  on  the  person  who  received  this  cheque 
to  do  ?  He  was  a  country  gentleman,  or  farmer,  living  two 
or  three  miles  out  of  the  town.  There  were  bankers  at 
Bugby,  some  eight  miles  distant,  whom  (whether  he  had 
employed  them  previously  or  not)  he  chose  to  employ  for 
that  purpose.    He  sends  the  cheque  to  Rugby  that  even- 
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1845,        ing ;  it  is  received  by  one  of  the  partnen,  wlio  deponts  it 
in  his  house  for  safe  costody  for  the  night;  and  in  the 
morning  it  is  received  into  the  bank  among  the  assets  of 
the  bank  in  the  ordinary  way.    Was  this  a  reasonable 
proceeding  on  the  part  of  the  plaintiff?    I  think  that  he 
was  entitled  to  employ  a  banker  for  the  purpose  for  which 
he  did ;  that  he  was  not  bound  to  incur  the  inoonveni- 
ence  of  carrying  the  cheque  to  his  own  house  in  the 
country,  where  it  might  be  exposed  to  various  haiards  to 
which  it  might  not  be  exposed  at  a  banker's.    If  he  had 
sent  it  to  a  great  distance,  the  case  might  be  different; 
but  the  bank  at  Bugby  was  not  at  an  unreasonable  dii- 
tance,  and  I  think  that  the  plaintiff,  in  sending  it  there, 
took  a  reasonable  course — a  course  which  the  party  who 
delivered  the  cheque  was  bound  to  suppose  not  impro- 
bable.    The  banker,  having  received  it,  would  have  a  rea- 
sonable time  for  presenting  it,  according  to  the  distance  of 
his  residence  and  the  custom  of  business.    He  inquires  in 
the  morning  as  to  the  best  mode  of  sending  it  to  Lutter- 
worth, and  finds  the  best  to  be  by  post     He  puts  it  in  the 
post-office,  and  sends  it  to  the  bankers  themselves  upon 
whom  it  is  drawn,  with  directions  to  transmit  the  money  to 
London. 

This  mode  of  presentation  is  not  unusual  amongst  countiy 
bankers.  What  might  have  been  the  effect  as  between  the 
plaintiff  and  the  parties  who  delivered  the  cheque  to  him  if 
the  Lutterworth  bankers  had  kept  their  shop  open  the  whole 
of  the  22nd  April,  and  not  performed  the  commission  given 
to  them  to  transmit  the  money  to  London,.  I  do  not  say: 
that  might  have  placed  the  plaintiff  in  considerable  diffi- 
culty. The  actual  state  of  things,  however,  is  this — ^that, 
before  two  o'clock  on  that  day,  the  ordinary  banking  honrs 
extending  to  four  o'clock,  the  bank  stops,  and  circulars  are 
sent  to  announce  that  fact.  I  am  of  opinion  that  the  Bogbj 
bankers  had  the  whole  of  that  day  for  the  purpose  of  pre- 
senting the  cheque,  and  that  they  had  it  not  only  for  their 
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own,  but  the  plaintiff's  protection.  I  thinic,  that,  under 
the  circumstances,  the  mode  of  presentation  was  reason- 
able, aind  that  the  Rugby  bankers  acted  with  due  dili- 
gence.   I  must  hold  that  the  plaintiff's  debt  is  due. 


1845. 


The  plaintiff  consenting  to  have  his  bill  treated  as  a  bill  on  behalf  of 
liimself  and  all  other  the  creditors  of  Richard  Wallin,  inquire  who  are  the 
children  of  &c.  [the  devueei\ ;  and  all  such  children  are  before  the  Court, 
declare  that  the  plaintiff  is  entitled  to  a  lien  on  the  estate  in  the  plead- 
ings mentioned  for  the  unpaid  purchase-money  and  interest.  Take  an 
account  of  what  is  due  for  purchase-money,  and  interest  at  the  rate  of 
£4  per  cent,  per  annum.  Take  the  usual  account  of  the  testator's  per- 
sonal estate ;  and,  if  the  personal  estate  is  deficient,  the  usual  inquiry  as 
to  his  rial  estate,  and  in  what  mode  it  will  be  for  the  benefit  of  all  par- 
ties interested  in  his  estate  that  the  plaintiff's  debt  should  be  raised,  &c« 


BuET  V.  Allen. 


1844. 
Dec.  13M, 

16M. 

1845. 
Jan.  13M, 

D2Zrd. 
R.  ALLEN,  who  conducted  an  establishment  at  High  a.  agrees  to 

Beech,  in  the  county  of  Essex,  for  the  cure  and  treatment  partaersSp^ 

of  insane  persons,  agreed,  in  February,  1842,  to  take  the  7*^1^™  ^"^ 

plaintiff  Goorge  Bury  into  partnership  with  him.    Ac-  in  consideration 

cordingly,  certain  articles  of  partnership,  headed  "  Instruc-  £2im,  one" 

tions  for  Articles,''  dated  the  15th  February,  1842,  were  ^J'pidd'-t  " 

drawn  out,  and  subsequently  signed  by  the  parties.    These  *J«  ■igpY'g  ot 

tne  articles*  sncl 

articles  contained,  amongst  others,  the  following  provi-  the  other  half 

at  the  time  of 
SlOna  : —  the  executioa 

That  the  partnership  should  commence  as  from  the  day  ^^i^*^-^^^ 

be  founded  on  the  articles.  The  articles  are  signed,  the  first  instalment  of  the  premiam  is  paid, 
and  the  partiea  enter  into  partnership.  After  the  lapse  of  a  few  months,  A.,  under  considerable 
proTOcatlon  from  B. ,  excludes  B.  from  the  partnership.  The  connexion  is  net  renewed,  the  deed 
s  not  ezeented,  nor  is  the  second  instalment  paid ;  but  there  is  a  formal  dissolution  of  the  part- 
nership on  a  certain  day.  A.  afterwards  becomes  bankrupt : — Htldt  that,  in  the  accoonts  to  be 
taken  between  A.'s  assignees  and  B.,  the  latter  is  to  be  credited  with  the  whole  amount  of  pre- 
■dam,  but  to  be  debited  with  the  unpaid  instalment,  and  with  an  additional  portion  of  premium, 
calculated  with  reference  to  the  actual  duration  of  the  partnership. 

Held  also,  that  B.  is  entitled  (without  prejudice  to  any  question)  to  enter  a  claim  for  the 
whole  premium  under  the  bankruptcy. 

One  of  two  partners  may  hare  a  demand  against  the  other  for  compensation,  in  the  nature  of 
~  damages^  and  enforceable  in  equity  only. 
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1845.       of  the  date  thereof  for  fourteen  years :  that  the  pUiin* 
tiff  should  pay  to  Dr.  Allen  a  premiam  of  £3600j  for  an 
equal  moiety  or  share  in  the  business^  one  half  of  such 
premium  to  be  paid  in  cash^  on  the  signing  of  those  mi<« 
nutes^  and  the  remaining  half  within  two  months  firom  the 
day  of  the  commencement  of  the  partnership:  that  a 
valuation  should  forthwith  be  made  by  two  competent 
personsj  andj  in  case  ^of  difference  between  themj  by  an 
umpire^  of  all  and  singular  the  household  ftumitore  and 
effects  then  in  use  in  and  about  the  premises  of  the  esta- 
bUshmentj  and  also  of  all  the  horsesj  camagesj  carts» 
cows^  oxeUf  sheepj  growing  crops^  stores^  live  and  dead 
stock,  and  all  other  the  effects  then  belonging  to  Dr. 
Allen^  and  used  by  him  in  carrying  on  the  establishment, 
with  certain  specified  exceptions :  that  so  much  of  the  said 
valuation  as  should  consist  of  household  stores^  wines, 
spirits,  provisions,  and  the  like  stock,  should  be  consider- 
ed as  so  much  money  brought  in  by  Dr.  Allen>  and  the 
moiety  thereof  be  paid  or  accounted  for  by  the  plaintiff 
to  Dr.  Allen  by  equal  instalments  at  three  months  and  six 
months  from  the  date  of  those  articles :  that  the  plaintiff 
should  pay  to  Dr.  Allen  one  moiety  of  such  valuation,  ex- 
clusive of  stores  as  aforesaid,  by  equal  instalments  at  six, 
twelve,  eighteen,  twenty-four,  thirty,  and  thirty-six  months 
from  the  25th  day  of  March,  1842,  with  interest  at  the 
rate  of  £5  per  cent  per  annum  from  the  said  25th  day  of 
March :  that  a  fair  annual  rent,  to  be  fixed  by  arbitration, 
should  be  paid  by  the  co-partnership  to  Dr.  Allen  for  the 
use  of  the  premises :  that  the  capital  should  consist  of  the 
stock  in  trade  comprised  in  the  said  valuation,  and  of  the 
sum  of  £500  in  cash,  such  cash  to  be  brought  in  by  each 
of  the  said  parties^  in  equal  shares,  on  the  25th  day  of 
March  then  next :  that  Dr.  Allen  should  pay  and  dear  up 
all  outgoings  of  every  kind  up  to  the  25th  of  March,  the 
plaintiff  allowing,  at  the  first  settlement,  one  half-quarter 
of  all  rates,  taxes,  salaries,  and  wages ;  after  which  all  oat* 
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goingflj  and  the  rent,  to  be  fixed  as  afcmsaidj  should  be  1845, 
paid  out  of  the  co-partnership  funds :  that  proper  books  of 
account  should  be  keptj  &o« :  that  a  banker's  account  should 
be  opened^  and  that  all  monies  received  should  be  paid  into 
the  bankj  and  no  payments  of  £5  or  upwards  should  be 
made  but  by  cheques  on  such  bankers :  that  the  plaintiff 
should  reside  constantly  on  the  establishment^  and  should 
devote  the  whole  of  his  time  and  energies  to  the  promotion 
and  benefit  thereof^  and  in  consideration  thereof  he  should 
live  rent-free,  and  be  allowed  board  and  lodging  and  wash* 
ing  for  himselfj  familyi  and  servants ;  that,  for  the  first 
twelve  months  of  the  co-partnership,  J)x.  Allen  should  con* 
tinue  to  reside  in  his  then  residence  in  the  establishment 
rent-firee,  and  be  allowed  board,  lodging,  and  washing  for 
himself  and  servants :  that  the  accounts  should  be  balanced 
quarterly,  and  each  party  should  thereupon  be  at  liberty  to 
draw  out  his  share  of  the  profits  actually  received  and 
lying  at  the  banker's  over  and  above  £500  cash  in  hand,  to 
be  reserved:  that  the  articles  should  contain  the  usual 
clause  of  reference  of  all  disputes  and  differences  to  ar- 
bitrators, and  such  other  formal  and  usual  clauses,  for 
canying  the  intention  of  the  parties  into  effect,  as  the 
solicitors  for  the  respective  parties,  or,  in  case  they  should 
differ,  as  some  counsel,  to  be  nominated  by  them,  should 
consider  necessary  and  proper. 

Under  these  articles  the  plaintiff  and  Dr.  Allen  entered 
into  partnership  on  the  16th  February,  1842;  and  some 
time  between  that  time  and  April,  the  plaintiff  paid  to  Dr. 
Allen  the  sum  of  i61250,  being  one  moiety  of  the  premium 
agreed  to  be  given  by  him  for  his  admission  into  the  part- 
nership. 

In  April|  1842,  the  draft  deed  of  partnership  was  pre- 
pared. It  was  considered,  that,  by  the  last  clause  in  the 
articles,  it  was  competent  to  the  parties  to  vary  the  details 
of  their  agreement.  It  was  accordingly  (in  pursuance  of 
^he  advice  of  counsel  acting  for  both  parties)  expressed  in 

ihe  draf^  that  the  valuatiopsi  which  by  the  articles  w«o  to 
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1845.  be  made  at  a  future  time^  had  been  already  made^  and  that 
their  amount  had  been  fixed  at  £ •  It  was  also  ex- 
pressed that  the  remaining  instalment  of  i61250  would  be 
paid^  not  on  the  day  mentioned  in  the  articles^  which  had 
gone  byi  but  *'  on  the  day  of  the  date  of  these  presents/' 

The  arbitrators  having  differed  as  to  the  yaluation  of  the 
property  and  of  the  rent^  the  execution  of  the  deed  of  part- 
nership was  delayed^  and  the  remaining  instalment  of 
£1250  was  not  paid.    In  the  meantime  disputes  arose  be- 
tween the  partners  themselveSi  the  plaintiff  complaining 
that  Dr.  Allen  had  received  sums  of  money  to  a  large 
amount^  which  he  had  not  paid  to  the  bankers  of  the  con- 
cern ;  Dr.  AUen^  on  the  other  hand^  admitting  thisi  but 
stating  that  all  the  monies  so  received  had  been  applied  to 
the  purposes  of  the  establishment^  and  that  this  had  beoi 
unavoidable,  by  reason  of  the  plaintiff'9  delay  in  paying 
the  further  instalment  of  £1250. 
In  relation  to  this  subject,  Dr.  Allen  wrote  the  foDowing 

letter  to  the  plaintiff : — 

''  July  26th,  1842. 

'*  My  dear  Sir, — ^There  certainly  are  several  aoooonti 
recently  received  which  I  have  not  paid  into  the  banken, 
and  it  is  with  extreme  regret  I  found  myself  obUged  to 
adopt  such  a  course.  You  were,  however,  perfectly  aware 
that  I  was  in  want  of  money,  and  the  cause;  and  if  yon 
had  paid  me  the  sum  agreed  at  the  time  I  had  a  right  to 
calculate  upon,  there  woidd  have  been  no  necessity  for  my 
doiug  so.  You  may  rest  assured  that  all  is  going  on  vdl 
with  me,  and  as  soon  as  you  pay  over  what  is  due  to 
me,  every  thing  will  be  done  on  my  behalf  to  your  satis- 
faction. 

*'  I  am,  my  dear  Sir, 

''  Yours  faithfully, 
•'  Matthew  Auin* 
"  To  George  Bury,  Esq.,  High  Beech.'* 

Other  disputes  had  also  arisen,  prior  to  the  date  of 
this  letter,  of  this  nature ;  Dr.  Allen  complained  that  the 
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plaintiff  and  his  family  did  uot^  according  to  the  terms  of  ^  1845. 
the  agreement  and  express  understanding  of  the  parties^ 
reside  in  the  establishment^  but  nevertheless  received  from 
it  the  advantage  of  stores^  provisions^  &c.  The  plaintiff,  on 
the  other  hand,  complained  of  want  of  proper  accommoda- 
tion, and  of  the  temper,  and,  as  he  alleged,  somewhat  coarse 
habits,  of  Mrs.  Allen  in  regard  to  drinking,  &c.  Allusion 
is  made  to  this  last  matter  of  complaint  (which,  however, 
was  not  satisfactorily  proved)  in  the  following  entry,  which 
was  made  by  the  plaintiff  in  a  sort  of  journal  kept  at  the 
establishment :—"  Saturday,  30th  July,  1842.     Dr.  Allen 

went  to  town  in  the  morning. — ^Mr.  L and  Mr.  B , 

each  with  an  attendant,  was  taken  out  for  a  walk. — Letter 
firom  Mr.  Noble  giving  the  award  of  Mr.  Gadsden.  * 

*  *  *  Mr.  L and  Mr.  S took 

supper  with  me;  and  after  supper,  the  servants  want- 
ing me  down  stairs,  I  went  into  the  hall,  whence  I  was 
called  by  Mrs.  Allen,  who  said  Dr.  Allen  wanted  me. 
When  we  entered  the  parlour,  Dr.  Allen  sat  down,  and  in 
the  most  intemperate  manner  began  to  rebuke  me  foi* 
what  I  had  told  Mr.  Solly  and  Mr.  Bischoff  with  respect  to 
Mrs.  Allen,  on  the  authority  of  Mr.  Stockdale,  Dr.  Allen's 
own  nephew,  and  upper  servant  for  many  years ;  Mr.  Joseph 
Nelson,  his  late  clerk,  and  others  in  the  establishment,  hav- 
ing named  to  the  gentlemen  before  mentioned  the  source 
whence  my  information  was  derived ;  and  I  believe  that  I 
also  stated  to  them  my  suspicion,  that,  from  what  I  had 
myself  witnessed  on  two  separate  occasions,  there  was  some 
foundation  for  the  information  in  question.  I  at  once  gave 
up  that  authority  to  Dr.  Allen,  as  I  had  done  to  Mrs.  Allen 
in  a  conversation  I  had  with  her  on  the  morning.  After  a 
pretty  sharp  volley  of  fiery  words  and  a  tenfold  more  fiery 
manner  firom  Dr.  Allen,  he  exclaimed,  that,  if  he  was  a  man 
of  the  world,  he  woald  shoot  me,  with  direful  loud  voice 
and  fierce  gesture.  To  my  cool  reply  of  *  Try  it,  old  man/ 
he  responded  by  raising  up  on  high  a  great  bludgeon  that 
VOL.  I.  R  R  c.  Cr  c. 
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1845.  be  bad  brought  witb  bim  witb  tbe  intention  of  striking  mCj 
and  perbaps  killing  me  in  a  less  polite  way  tban  sbooting 
me.  Mrs.  Allen  came  to  tbe  rescue  most  fortunately,  and 
tbus  my  poor  body  was  preserved  wbole,  intact,  and  un- 
maimed.  After  tbe  extreme  violence  of  tbe  firacas,  Mrs. 
Allen  began  to  vaunt  about  ber  great  exploits  and  character, 
upon  which  I  told  her  that  her  character  was  well  known.'' 

In  consequence  of  this  entry,  Dr.  Allen  excluded  the 
plaintiff  from  tbe  establishment  in  tbe  manner  which  after* 
wards  appears,  whereupon  tbe  plaintiff,  on  the  17tb  August, 
1842,  filed  bis  bill  against  Dr.  Allen,  praying  the  dissolu- 
tion of  the  partnership,  the  return  of  the  premium,  and  for 
an  account  of  tbe  partnership  dealings  and  transactions,  an 
injunction,  and  receiver. 

Dr.  Allen,  by  bis  first  answer  to  tbe  bill,  after  setting 
out  tbe  above-mentioned  entry,  stated,  that,  afl;er  reading 
it,  (which  he  did  on  tbe  1st  August,  1842,  aft;er  his  return 
from  London),  he  took  possession  of  tbe  journal  or  book  in 
which  it  was  written ;   and  be  admitted,  that,  npon  tbe 
plaintiff  sending  for  it  tbe  same  evening,  be  the  defendant 
refused  to  give  it  up.    He  then  stated,  that  on  the  following 
morning  the  plaintiff  again  demanded  the  journal,  and 
threatened  to  send  for  a  policeman  and   have  him  tbe 
defendant  taken  up  for  felony,  if  he  should  refuse  to  d^ 
liver  it,  which  be  tbe  defendant,  however,  refused  to  do, 
and  tbe  plaintiff  thereupon  actually  went  and  brought  a 
policeman  with  him  to  tbe  establishment;  but  the  defend- 
ant feeling  be  ought  not,  and  could  not,  any  longer  submit 
to  such  conduct  on  the  part  of  the  plaintiff,  and  that  be 
owed  it  as  well  to  tbe  inmates  as  to  himself  to  exclude  tbe 
plaintiff  from  any  further  interference  in  the  establish- 
ment, ordered  tbe  servants  to  fasten  the  doors  against  biffli 
and  refuse  bim  admittance,  which  upon  his  return  witb 
a  policeman  was  accordingly  done. 

In  a  subsequent  part  of  tbe  answer  tbe  defendant  ''ad- 
mits, that,  for  the  reasons  and  under  the  circumstances 
herein  appearing,  and  inasmuch  as  the  said  establishment  is 
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thie  sole  and  absolute  property  of  defendant,  he  the  defend-  ^ISiB. 
ant  does  persist  in  refusing  to  admit  the  said  plaintiff  to 
enter  on  the  premises  where  the  said  establishment  is  car- 
ried on,  or  to  see  the  patients,  or  to  take  any  active  part  in 
the  affiura  and  business  of  the  said  establishment,  and  that 
the  defendant  hath,  for  the  reasons  and  under  the  circum- 
stances aforesaid,  given  orders  to  the  servants  of  the  said 
establishment  to  shut  the  doors  of  the  said  establishment 
against  the  said  plaintiff  whenever  he  might  apply  for  ad* 
mittance  thereto.  Believes  that  the  said  plaintiff  has  ap- 
plied fo^  and  been  refused  admission  to  the  said  establish- 
ment, and  that  the  doors  thereof  have  been,  and  the  same 
were,  for  the  reasons  and  under  the  circumstances  afore- 
said, on  the  9th  of  August,  1842,  locked,  and  the  same 
were  afterwards  for  a  time  kept  locked,  against  the  said 
plaintiff.  Believes  that  the  servants  of  the  said  establish- 
ment have  stated,  as  the  fact  was,  that,  in  shutting  the 
doors  and  excluding  the  plaintiff  from  the  said  establish- 
ment, they  acted  under  the  orders  of  this  defendant,  which 
he  submits  he  was  fully  justified  in  giving." 

After  the  filing  of  this  answer,  and  of  an  answer  to  the 
bill  as  amended,  the  plaintiff  and  defendant,  in  July,  1843, 
joined  in  publishing  in  the  Gazette  a  notice  of  dissolution 
of  the  partnership  as  from  the  1st  of  that  month.  And  in 
December,  1843,  after  such  further  proceedings  had  in  the 
cause  as  are  more  particidarly  referred  to  in  the  judgment 
in  this  case.  Dr.  Allen  became  bankrupt,  whereupon  a 
supplemental  bill  was  filed  against  his  assignees,  praying 
the  benefit  of  the  original  suit  and  proceedings  against 
them,  and  that,  in  the  decree  to  be  made  in  the  suits,  re- 
gard might  be  had  (if  necessary)  to  the  notice  of  dissolu- 
tion, and  the  change  in  the  rights  of  the  parties  thereby. 

Upon  the  causes  coming  on  for  hearing,  an  objection 
was  taken  on  the  part  of  the  defendants  the  assignees, 
that  the  evidence  taken  for  the  plaintiff  in  the  original 
suit  could  not  be  read  against  them.    It  appeared  that 

R  r2 
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1845.  one  witness  had  been  examined  for  the  plaintiff  before  the 
bankruptcy^  and  other  witnesses  after  the  bankruptcy,  and 
after  issue  had  been  joined  in  the  supplemental  suit. 

Mr.  Swanston,  in  support  of  the  objection,  contended, 
that,  as  there  was  no  order  in  a  case  of  this  nature  analo- 
gous to  the  order  of  revivor  in  the  case  of  a  suit  becoming 
abated,  the  proper  course  for  the  plaintiff  would  have  been 
to  have  obtained  an  order  that  the  depositions  taken  in 
the  original  suit  should  be  used  in  the  supplemental  suit. 
Without  such  an  order,  he  contended  that  the  depositions 
taken  for  the  plaintiff  could  not  be  read  against  the  as- 
signees.   He  cited  Hichens  v.  Congreve  (a). 

The  Vtce-ChanceUor  said,  that  he  was  not  aware  that 
such  an  order  as  that  suggested  was  within  the  course  of 
practice. 

The  defendants'  counsel  observed,  that,  according  to  so- 
other report  of  the  case  of  Hichens  v.  Congreve  (i),  the 
evidence  taken  in  the  original  cause,  aftier  issue  joined  in 
the  supplemental  suit,  had  been  admitted. 

The  case  stood  over  for  several  days,  for  the  purpose  of 
obtaining  a  certificate  as  to  the  practice.  The  objection; 
however,  was  ultimately  withdrawn. 

Upon  the  merits  of  the  cause,  two  points  were  ai^ed: 
first,  as  to  the  costs  of  Dr.  Allen's  appearance  on  the 
hearing  (c) ;  and,  secondly,  as  to  the  plaintiff's  right  to  re- 
cover the  premium,  or  a  part  of  the  premium,  which  he 
had  paid  for  his  admission  into  the  partnership.  Upon 
the  latter  point — 

Mr.  Simpkinson  and  Mr.  Heathfield,  for  the  plaintiffj  ob- 

(cr)  4  Sim.  420.  conclusion  of  the  aigument  on  the 

(6)  Mont.  225.  merits.    See  post,  p.  601. 

(c)  Dr.  Allen  died  before  the 
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ervedj  that  the  partnership  had  been  dissolved  by  the  1845. 
act  of  Dr.  Allen^  independently  of  his  bankruptcy.  The 
question^  therefore^  was^  whether  the  defendants  were  not 
bound  to  admit,  as  an  item  in  the  partnership  account,  the 
demand  of  a  return  of  some  part  of  the  premium :  New- 
ton  V.  Row8e{a)^  ThermanY.  AbeU  (6),  Tattersallv.  Groote{c), 
Hamil  v.  Stokes  {d),  Ex  parte  Sandby  {e). 

Mr.  Swamton  and  Mr.  Daniel,  for  the  defendants. — The 
character  of  this  establishment  was  of  a  domestic  nature. 
It  was  essential  that  the  keepers  of  it  should  reside  there 
with  their  families;  and  it  is  clear,  that  the  residence  of 
the  plaintiff  was  a  principal  motive  with  Dr.  Allen  in  tak- 
ing him  into  partnership.  The  plaintiff,  however,  did  not 
comply  with  the  terms  of  the  agreement  as  to  residence. 
His  conduct,  also,  in  July,  1842,  in  reference  to  the  en- 
try, was  most  unjustifiable.  If,  therefore,  the  partnership 
was  dissolved  before  the  bankruptcy,  that  was  as  much  a 
consequence  of  his  own  acts  as  the  acts  of  Dr.  Allen ;  so 
that,  independently  of  the  question  of  bankruptcy,  he 
would  not  be  entitled  to  recover  the  premium ;  Hak  v. 
Wiebb  (/);  and  if,  independently  of  bankruptcy,  he  had  no 
such  right,  bankruptcy  would  not  give  it  him  :  Akhurst  v. 
Jackson  {g).  But,  admitting  that  the  plaintiff  might  have 
had  some  claim  against  Dr.  Allen  in  respect  of  the  pre- 
mium, had  bankruptcy  not  intervened,  it  is  impossible, 
under  existing  circumstances,  that  the  Court  should  give 
effect  to  his  claim.  The  demand  consists,  not  of  any  al- 
leged debt,  but  of  unliquidated  damages.  It  is  impossible 
to  say  what  amount  of  damages  (if  any)  had  been  sustain- 
ed when  the  fiat  was  issued ;  and  if  so,  the  demand  is  not 
capable  of  proof  under  the  bankruptcy :  Boorman  v.  Nash  (A) . 

(a)  1  Vera.  460.  (e)  1  Atk.  149. 

(b)  2  Vera.  64.  (/)  2  Bro.  C.  C.  78. 

(c)  2  B.  &  P.  131,  135.  (s)  1  Swanit.  85. 

(d)  Daniel,  20;  4  Price,  161 ;  (A)  9  B.  &  C.  145. 
Wib.  Ex.  lU  139. 
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1845.  In  order  to  prove  a  claim  arising  out  of  damageB^  the  data 
upon  which  the  calculation  of  the  value  of  the  daim  pro- 
ceeds must  be  so  settled  as  to  admit  of  no  dispute,  and 
render  the  intervention  of  a  jury  unnecessary :  Green  v. 
BickneU  (a).  In  Eof  parte  Broome  {b),  which  was  a  case 
of  frauds  a  partner  was  allowed  to  enter  a  daim  in  respect 
of  the  whole  premium  against  his  co-partner;  but  it  ap- 
pears that  he  was  not  allowed  to  prove  with  the  separate 
creditors.  Upon  the  whole,  it  is  submitted,  not  only  that 
the  phdntiff  has  no  right  of  proof  under  the  bankruptcy, 
but  that,  even  before  the  bankruptcy,  he  had  no  right  to 
insist,  as  against  Allen,  that  the  premium,  or  any  part  of 
it,  should  form  an  item  in  the  account.  The  prayer  of  the 
bill  is  inconsistent  in  asking  a  i^tum  of  the  premium,  and 
that  the  partnership  accounts  may  be  taken.  The  pre- 
mium is  a  matter  antecedent  to  the  partnership,  and  not  a 
matter  involved  in  the  partnership  account,  and  the  re- 
turn of  it  is  properly  enforceable  by  action :  Rawmm  t. 
Samuel  {c),  Venning  v.  Leckie  {d),  Gale  v.  Leckie  (e). 

Mr.  Simpkineon,  in  reply. 

In  the  course  of  the  argument,  the  Vice-Chancdlar 
sent  for  the  Order  Book  in  Bankruptcy,  which  contains 
the  statement  of  the  proceedings  in  Ex  parte  Broome. 
His  Honor,  after  perusing  the  order  as  there  set  out,  aaid, 
that  he  could  find  nothing  in  it  which  corresponded  with, 
or  was  analogous  to,  the  words  "  but  not  to  prove  with  tbe 
separate  creditors,''  contained  in  the  judgment  as  staled  in 
the  report  (/). 

(a)  8  Ad.  &  £U.  701.  order,  that   the  said   R.  fihwoie 

{h)  1  Rose,  71.  he  at   liberty  to    go   before  the 

(c)  Cr.  &  Phill.  161.  said    commissioners    and    pivve 

{d)  13  East,  7.  such  debt  under  the  said  oomffli*- 

(e)  2  Stark.  107.  sion   as  he  shall  be  aUe  to  nb- 

(/)   Order   Book,    1810,  No.       stantiate,  and  be  admitted  a  ctt- 
124,  pp.  151, 152.  <<  I  do  further       ditor  for  what  he  shall  be  able  IP 
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The  Vice-chancellor. — ^In  this  cause^  which  is  by  ori- 
ginal and  supplemental  bills,  the  sole  plaintiff  is  Mr.  Bury. 
The  only  defendant  originally  was  Dr.  Allen.  After  the 
original  bill  (filed  17th  August,  1842)  had  been  answered 
and  issue  joined,  and  one  witness  examined.  Dr.  Allen,  in 
the  latter  part  of  the  year  18493,  became  bankrupt.  The 
supplemental  bill  was  filed  against  the  assignees  under  the 
bankruptcy.  They  answered,  and  issue  having  been  joined 
with  them,  other  witnesses  were  then  examined ;  the  irre- 
gularity, if  any,  in  the  depositions  has  been  waived,  and 
all  the  depositions  have  been  read  by  consent.  The  assig- 
nees have  not,  nor  has  Dr.  Allen,  entered  into  any  evi- 
dence, but  the  plaintiff  has  given  certain  admissions  which 
have  been  used. 

The  suit  relates  to  a  partnership  which  existed  between 
the  plaintiff  and  Dr.  Allen  in  the  superintendence,  manage- 
ment, and  proprietorship  of  an  establishment  for  the  re- 
ception and  care  of  insane  and  nervous  patients.  Each 
was  an  acting  partner.  The  partnership  commenced  in 
the  early  part  of  the  year  1842,  and  continued  down  to 
and  throughout  July  of  that  year.  On  the  1st  or  2nd  of 
August,  1842,  after  a  quarrel  between  Dr.  Allen  and  the 
plaintiff,  on  the  preceding  Saturday,  and  a  certain  entry 
made  by  the  plaintiff  and  seen  by  Dr.  Allen  in  a  particular 
book.  Dr.  Allen  excluded  the  plaintiff  from  the  manage- 
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prove,  and  be  paid  a  dividend  or 
^videndsy  in  respect  thereof,  rate- 
•bly  and  in  equal  proportions  with 
the  rest  of  the  creditors  of  the  said 
bankrupt  seeking  relief  under  the 
said  commission,  but  so  as  not  to 
disturb  any  dividend  or  dividends 
already  made  under  the  said  com- 
mianon ;  but  if  the  said  R.  Broome 
diall  not  be  able  to  make  a  proof 
mider  the  said  commission,  let  him 
be  at  liberty  to  make  and  enter  a 


claim  under  the  said  commission. 
And  I  do  order,  that  the  costs  of 
both  parties  be  reserved  until  after 
the  choice  of  assignees  before  di- 
rected, and  also  until  after  the  said 
R.  Broome  shall  have  gone  before 
the  said  commissioners  to  make 
a  proof  or  a  claim  under  the  said 
commission ;  when  any  of  the  par- 
ties are  to  be  at  liberty  to  apply  to 
me  in  relation  to  the  matters  in 
question  as  they  shall  be  advised." 
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1845,        ment^  and  from  the  property  and  concerns,  of  the  partner- 
ship. 

The  original  bill  having  been  filed,  as  I  have  said,  on  the 
17th  of  the  same  August,  an  order  was  made  in  the  caoae 
on  the  22nd  of  that  month,  to  this  effect :  [His  Honor 
here  stated  the  order,  whereby  it  was  referred  to  the  Mas- 
ter to  appoint  a  proper  person  to  collect  and  get  in  the 
outstanding  debts  of  the  partnership,  and  either  party  was 
to  propose  himself  to  be  such  receiver  without  salary,  and 
the  defendant  Dr.  Allen  was  to  be  preferred,  upon  produciDg 
proper  sureties,  and  in  the  meantime  he  was  to  be  restrain- 
ed from  collecting  the  partnership  debts,  &c.]  Under  tliia 
order  Dr.  Allen  was  appointed  receiver.  Afterwards,  on  the 
31st  of  January,  1843,  another  order  was  made  thus :  [His 
Honor  here  stated  the  order,  whereby,  the  defendant  un- 
dertaking to  put  in  his  answer  within  three  weeks,  to  bci- 
litate  the  proceedings  in  the  cause,  and  to  consent  to  an 
order  for  setting  down  the  cause  for  an  early  hearing,  and 
to  concur  with  the  plaintiff  in  signing  an  advertisement  for 
the  immediate  dissolution  of  the  partnership  if  the  plaintiff 
should  require  the  same,  the  said  advertisement  to  be  with- 
out prejudice  to  the  question  whether  the  said  partnership 
was  or  had  been  ever,  and  when,  dissolved,  it  was  ordered 
that  the  defendant  Dr.  Allen  should  be  continued  the  re- 
ceiver, &c.]  Some  of  the  expressions  of  this  order,  as 
drawn  up,  are  certainly  not  attributable  to  me.  Early  in 
July,  1843,  before  the  bankruptcy,  the  plaintiff  and  Dr. 
Allen  inserted  in  the  Gazette  a  formal  advertisement  of  the 
dissolution  of  their  partnership.  But  the  accounts  of  it 
have  not  been  taken.    They  remain  unsettled. 

A  decree  under  these  circumstances  for  taking  the 
partnership  accounts  is  of  course;  and  in  effect  but  two 
matters  have  been  argued — the  only  two  indeed,  upon 
which,  at  the  present  stage  of  the  cause,  any  difference  has 
or  reasonably  could  have  arisen.  The  first  was  as  to  Dr. 
Allen's  costs  since  the  service  upon  him  by  the  plaintiff  of  a 
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subpcena  to  hear  judgment,  so  far  as  they  were  occasioned        1845. 
by  that  subpcma ;  the  second  as  to  a  sum  of  £2500,  to  which 
I  shall  presently  advert. 

With  regard  to  the  first,  I  think  that  Dr.  Allen,  after  the 
choice  of  assignees,  and  after  the  supplemental  bill  filed 
against  them  had  been  answered,  having  been  served  with 
a  subpcena  to  hear  judgment,  was  justified  in  attending  to 
it  and  appearing  at  the  hearing.  I  need  not,  however,  nor 
perhaps  ought,  to  give  an  opinion  as  to  his  title  to  costs, 
subsequent  to  that  service ;  for  I  am  informed,  and  I  sup- 
pose correctly,  that  Dr.  Allen's  death  has  happened  since 
the  commencement,  but  before  the  conclusion,  of  the  argu- 
ment, and  that  there  has  not  been,  nor  is  intended  to  be, 
any  revivor  in  consequence. 

With  regard  to  the  £2500,  the  matter  stands  thus:  the 
establishment  and  business  were  originally  those  of  Dr. 
Allen  alone.  Desirous  of  having  a  partner,  he  treated  on 
the  subject  with  the  plaintifi^,  and  the  treaty  produced  an 
agreement  which  was  the  basis  of  the  partnership  already 
mentioned.  The  terms  of  the  agreement  were  committed 
to  writing,  and  the  writing  was  signed  by  them  before  July, 
1842.  It  bears  the  date  of  15th  February  in  that  year,  and 
the  parts  of  it  material  for  the  present  purpose  are  these  : 
[His  Honor  here  read  the  material  parts  of  the  agreement. 
See  ante,  p.  590.]  Any  more  formal  or  farther  instrument 
has  never  been  executed  or  signed.  The  valuations  that  were 
to  be  made  were,  if  not  completed,  very  nearly  completed 
before  the  end  of  July,  1842.  A  moiety  of  the  £2500  was 
paid  by  the  plaintiff  to  Dr.  Allen  before  the  commencement  of 
that  month.  The  other  moiety  has  never  been  paid,  though 
some  other  payments  have  been  made  to  him  or  to  the 
partnership,  or  to  both,  by  the  plaintiff.  They  inserted,  in 
July,  1843,  as  I  have  said,  an  advertisement  in  the  Gazette 
of  the  dissolution  of  their  partnership.  This  was  done  by 
arrangement,  and  without  prejudice  to  the  question  whe- 
ther it  had  been  earlier  dissolved.    The  parties,  by  their 
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1845.  counsel,  on  a  day  in  December  last,  daring  the  hearing  of 
the  cause,  agreed  that  the  dissolution  should  be  considered 
and  treated  as  having  taken  place  upon  and  from  the  Ist 
of  July,  18493,  but  not  sooner.  This  last  agreement  I  riew 
as  meant  to  r^ulate  the  ordinary  accounts  merely,  with- 
out prejudicing  or  affecting  any  question  as  to  the  i62500. 
The  assignees  assert,  and  the  plaintiff  denies,  that  the  un- 
paid moiety  of  this  sum  ought  to  be  paid  by  him  to  them. 
He  asserts,  and  they  deny,  that  a  proportion  of  the  other 
moiety  of  it  should  be  returned  to  him,  that  is,  should  be 
credited  to  him  in  taking  the  accounts ;  and  they  say,  that, 
if  the  plaintiff  had  ever  any  claim  in  this  respect,  it  wsi 
only  against  the  bankrupt  personally;  to  which  the  bank- 
rupt objected,  and  the  plaintiff  does  not  assent. 

These  conflicting  claims  render  it  necessary,  I  think,  to 
consider  the  origin  and  circumstances  of  the  separation 
between  the  partners — of  the  exclusion  of  one  by  the 

other. 

It  appears  that  the  plaintiff  kept  at  the  establishment  a 

book  which  may  or  may  not  have  been  strictly  a  partner- 
ship book,  but  in  which  he  made  entries  from  time  to  time 
relating  to  the  patients,  and  to  transactions  concerning  the 
partnership  business,  and  which  certainly  was  open  to  Dr. 
Allen's  inspection.  In  this  book,  the  plaintiff^  on  Satur- 
day the  30th,  or  Sunday  the  31st  of  July,  1842,  made  the 
following  entry,  to  which  I  have  already  referred:  [Hii 
Honor  here  read  the  entry.     See  ante,  p.  693.] 

It  is  admitted  that  the  altercation,  stated  in  this  entry 
to  have  taken  place  on  the  30th  of  July,  1842,  did  take 
place.  There  is,  however,  no  other  evidence  of  it,  so  fiu 
as  I  am  aware.  The  entry,  which  was  first  seen  by  Dr. 
Allen  on  the  1st  August,  1842,  is  in  evidence.  Now,  as 
the  dispute  is  there  described,  it  was  commenced  by  Dr. 
Allen,  not  by  the  plaintiff,  against  whom  Dr.  Allen  and 
Mrs.  Allen  may  or  may  not  have  had  cause  of  complaint 
and  remonstrance.    That  is  a  different  question.    Tbd 
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qtuurrel,  haviug  thus  begun,  proceeded  intemperately  on  the  1845. 
part  of  Dr.  Allen  certainly, — ^perhaps  on  the  part  of  the 
plaintiff  also.  I  haye  not,  however,  been  able,  from  the 
materials  before  me,  to  gather  sufficient  reasons  to  justify 
Dr.  Allen  in  the  exclusion  to  which  he  resorted — ^in  the 
course  whidi  he  took ;  considering,  especiaUy,  what  by  the 
entry  the  plaintiff  is  represented  as  having  said,  and  some 
portions  of  the  oral  testimony.  That  the  plaintiff  had 
acted  indiscreetly  before  the  dispute,  I  believe,  or  -think 
probable ;  that  he  did  not  conduct  himself  discreetly  dur- 
ing the  dispute,  is  also  to  be  inferred  ;  and  that  the  entry 
itself,  its  terms,  and  the  manner  of  it,  are  to  be  regretted 
and  disapproved,  it  is  impossible  to  doubt.  But  it  does 
not  strike  me  that  he  alone  was  in  error ;  and,  it  being  re- 
membered that  Dr.  Allen  had  received  from  the  plaintiff, 
on  aecount  of  the  dE2500  for  admission  into  the  partner- 
ship, so  large  a  sum  as  d£l250, 1  cannot,  upon  the  whole, 
I  repeat,  think,  that  the  mode  of  proceeding  adopted  and 
pursued  by  Dr.  Allen,  considered,  at  least,  as  the  conduct 
of  a  man  not  abandoning  his  claim  to  the  d£l250  unpaid, 
and  to  part  of  the  d£l260  paid,  was  justifiable.  It  is  said, 
that,  independently  of  the  entry,  the  quarrel  set  down  in 
it,  and  the  matter  or  alleged  matter  which  was  the  as- 
signed cause  of  that  quarrel,  there  had  been  causes  of 
complaint  against  the  plaintiff.  If  there  were  any  such, 
they  appear  to  me  to  have  not  been  weighty ;  to  have  never 
been  treated  or  considered  by  Dr.  Allen  before  the  quarrel 
of  the  80th  of  July  as  grounds  for  determining  the  con- 
nexion between  them ;  and  to  have  been  (if  there  was  any- 
thing to  waive  or  forgive)  waived  or  forgiven  before  the 
quarrel.  This  is  shewn  by  Dr.  Allen's  letter  of  26th  July, 
1842,  as  well  as  otherwise.  Substantially,  from  the  1st  or 
2nd  of  August,  1842,  the  exclusion  of  the  plaintiff  by  Dr. 
Allen  was  complete.  Substantially,  firom  one  of  those  two 
days,  Dr»  Allen  re-possessed  himself  of  the  concern.  His 
first  answer  contains  these  passages :  [His  Hcmor  here  read 
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1846.        certain  passages  from  the  answer,  which  have  been,  in  sub- 
stance, stated.     See  ante^  p.  594.] 

On  the  whole,  I  think,  that,  had  Dr.  Allen  not  become  a 
bankrupt,  he  would,  under  the  particular  circumstances  of 
the  case,  have  been  precluded  from  demanding  any  fiurther 
portion  of  the  d£2500,  and  compelled  by  this  Court  to  re- 
fund, that  is,  to  be  debited  in  the  accounts  with  a  propor^ 
tion  of  the  £1250  paid.  Does  the  bankruptcy  make  any 
difference  as  to  the  accounts  ?  that  is,  can  the  assignees  re- 
ject that  debit  and  claim  credit  for  the  unpaid  i£1260? 

As  to  the  latter,  their  rights  cannot  of  course  stand 
higher  than  those  of  Dr.  Allen.  As  to  the  former,  I  have 
attended  to  what  has  been  said  in  argument  on  the  subject 
of  cases  of  unliquidated  damages,  and  to  the  authorities 
that  have  been  cited.  Whether  there  is  any  sense  in 
which,  or  purpose  for  which,  the  plaintiff's  demand  in  re- 
spect of  the  paid  £1250,  under  the  circumstances  belong- 
ing to  it,  could  be  termed  properly  a  demand  for  unliqui- 
dated damages,  I  do  not  think  it  necessary  to  express  an 
opinion.  I  may,  however,  observe,  that,  though  the  notion 
of  unliquidated  damages  is  generally  connected  with  the 
notion  of  an  action  at  law,  and  though  I  do  not  say  whe- 
ther, in  my  judgment,  at  any  time  between  the  29th  of 
July,  1842,  and  the  bankruptcy,  any  action  could  or  could 
not  have  been  brought  successfully  by  the  plaintiff  against 
Dr.  Allen,  it  is,  I  apprehend,  plain,  that  one  of  two  part- 
ners may  have  a  demand  against  the  other  for  compensa- 
tion, substantially  in  the  nature  of  unliquidated  damages, 
enforceable  in  equity,  and  in  equity  only.  Suppose  the 
case  of  an  act  of  fraud,  or  culpable  negligence,  or  wilful  de- 
fault, by  a  partner  during  the  partnership,  to  the  damage 
of  its  property  or  interests,  in  breach  of  his  duty  to  the 
partnership :  whether  at  law  compellable,  or  not  compella- 
ble, he  is  certainly  in  equity  compellable  to  compensate  or 
indemnify  the  partnership  in  this  respect.  Suppose  the 
partnership  dissolved ;  that  matter  must  form,  I  oonceiTe, 
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an  item  in  the  accounts  to  be  taken.  Suppose  his  bank-  1845. 
ruptcy,  preceded  or  not  preceded  by  a  dissolution,  the  ac- 
counts^ however^  not  taken : — suppose  the  amount  or  ex- 
tent of  loss  or  damage^  occasioned  by  the  conduct  assumed 
to  have  taken  place,  not  at  the  time  of  the  bankruptcy  to 
have  been  compensated  or  ascertained,  or  become  capable 
of  ascertainment,  but  afterwards  to  have  become  capable 
of  ascertainment  and  been  ascertained — is  it  to  be  struck 
out  of  the  accounts  between  the  assignees  and  the  other 
partner? 

In  the  present  case,  there  are  accounts,  partnership  ac- 
counts, in  any  event  necessarily  to  be  taken;  accounts  in- 
Yolving  mutual  demands.  The  demand  now  under  con- 
rideration  was,  as  well  as  the  accounts  generally,  the  sub- 
ject of  the  present  suit  before  the  bankruptcy.  The  suit 
was  at  issue  before  the  bankruptcy.  If  this  disputed  item 
of  debit  was  or  would  have  been  a  proper  item  in  the  ac- 
counts between  Dr.  Allen  and  the  plaintiffs,  independently 
of  the  bankruptcy— if,  independently  of  the  bankruptcy. 
Dr.  Allen  could  not  have  claimed  anything  from  the'pSain- 
tiff  in  respect  of  the  matters  in  question  without  satisfying 
his  demand  in  respect  of  the  £1250  paid,  as  I  think  Dr. 
Allen  could  not, — can  the  accounts  now  with  justice  or  pro- 
priety be  taken  without  this  item  ?  Is  the  50th  section  of 
the  stat.  6  Oeo.  4i  to  be  disregarded  ?  Why  should  this 
matter  not  be  considered  to  be  within  it  ?  The  analogy 
suggested  between  the  present  case  and  those  where  a 
return  of  premium  or  relief  upon  that  footing  is  sought, 
by  reason  of  a  partnership  having  been  terminated  by  a 
bankruptcy, — the  partnership  having  subsisted  without  dis- 
turbance down  to  the  bankruptcy, — does  not,  in  my  judg- 
ment, exist,  or  at  least  is  very  far  from  perfect.  But  I 
give  no  opinion  how  the  matter  would  have  stood  had 
there  been  no  exclusion,  no  separation,  no  dispute  before 
Dr.  Allen's  bankruptcy,  or  had  the  exclusion,  the  separa- 
tion, and  the  dissolution  taken  place  before  the  bank- 
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1845.        mptcy  under  circumstances  materially  different  from  those 
which  appear  to  have  existed  in  fact. 

As  the  case  actually  stands — considering  that,  whether 
the  plaintiff  was  or  was  not  free  from  blame,  the  exclusion 
of  him,  and  the  resumption  of  the  sole  poesenion  and 
dominion  of  the  business  and  establishment  by  Br.  Alloi 
were,  I  think,  complete,  and  in  effect  final,  and,  circom- 
stanced  as  they  were,  unjustifiable— conndering,  I  repeat^ 
that,  from  the  time  of  the  exclusion,  that  ia,  from  the  1st 
or  2nd  of  August,  1842,  Dr.  Allen  continued  to  prevent 
the  plaintiff  from  using  or  exercising  the  rights  of  a  part- 
ner— considering  the  dissolution  which  followed,  and  must 
be  treated  as  connected  with  that  exclusion,  and  must  be 
referred  to  it — considering  that  all  this  was  before  the 
bankruptcy — that  the  original  suit,  and  particularly  Dr. 
Allen's  first  answer,  were  such  as  they  were,  and  that  the 
cause  had  reached  before  the  bankruptcy  the  stage  which 
it  did  reach  before  the  bankruptcy, — ^the  Court  is,  I  think, 
bound  to  declare,  that,  in  the  accounts  to  be  taken  between 
the  assignees  and  the  plaintiff,  he  is  to  be  credited  with 
the  £2500  mentioned  in  the  agreement,  but  debited,  on 
the  other  hand,  with  the  £1250  unpaid;  and  besides,  with 
such  a  sum  as  bears  the  same  proportion  to  the  whole 
£2500,  as  the  time  from  the  commencement  of  the  part- 
nership to  the  1st  of  July,  184d,  inclusive,  bears  to  the 
whole  term  of  fourteen  years  mentioned  in  the  agreement 
I  think  the  measure  of  time  in  this  cause  the  only  practi- 
cable and  the  proper  measure,  though  I  have  not  friled  to 
consider  the  remarks  on  that  view  of  the  case  which  have 
been  made  by  the  assignees'  counsel.  Nor  have  I  omitted 
to  observe  the  power  of  dissolring  at  the  end  of  seven 
years  contained  in  the  agreement :  that,  from  its  nature 
and  terms,  makes,  I  conceive,  no  difference. 

Any  question  of  interest  must,  as  well  as  all  costs  be- 
tween the  plaintiff  and  the  assignees,  be  reserved.  I  do 
not  know  whether  any  joint  creditors  of  Allen  and  Boiy 
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haye  proved  under  the  fiat.  But^  as  probably  all  the  joint  i845. 
creditors  have  been  or  will  be  paid  in  full  by  the  plaintifi^, 
or  out  of  the  joint  estate^  some  arrangement  should  be,  if 
none  has  been^  made,  to  prevent  any  dividend  from  being 
declared  in  the  bankruptcy  prejudicially  to  the  plaintiff's 
rights,  whatever  they  may  be.  Some  claim,  I  suppose,  has 
been,  or  ought  to  be,  entered  on  the  proceedings. 

I  have  not  forgotten,  though  I  have  not  alluded  to,  the 
reliance  placed  by  the  assignees'  counsel  on  the  case  of 
Raw9on  v.  Samuel,  from  which  the  present  differs  materially 
in  several  respects.  I  apprehend  that  my  decree  in  this 
case  is  not  inconsistent  with  anything  decided  or  said  in 
that  by  either  of  the  experienced  Judges  before  whom  suc- 
cessively it  was,  or  with  Ex  parte  Eyre  (o),  or  Akkurst  v. 
Jackson,  or  Green  v.  Bicknell.  It  is,  therefore,  unnecessary 
to  say,  and  I  wish  to  be  understood  as  not  intimating,  whe- 
ther I  do  or  do  not  dissent  from  Crreen  v.  BicknelL  As  to  the 
case  Ex  parte  Broome,  also  cited  at  the  bar,  I  suppose  that 
there  a  proof  in  competition  with  the  joint  creditors,  if 
any,  or  to  their  prejudice  directly  or  indirectly,  must  have 
been  considered  inadmissible ;  but  I  am  not  satisfied  that 
it  was  Lord  Eldon^s  meaning,  that,  if  there  was  to  be  any 
proof  at  all  for  the  purpose  of  a  dividend,  the  proof  could 
be  otherwise  than  upon  an  equal  footing  as  to  dividends 
with  the  proofs  of  the  general  body  of  separate  creditors, 
supposing  the  rights  of  the  joint  creditors  out  of  the  ques- 
tion. 

Refer  it  to  the  Master  to  take  an  account  of  all  the  partnership  deal- 
ings and  transactions  hetween  the  plaintiff  and  the  late  defendant  Mat- 
thew Allen,  deceased,  from  the  time  of  the  commencement  thereof;  and 
of  all  monies  received  and  paid  hy  the  said  plaintiff  and  the  said  late 
defendant  Matthew  Allen,  and  hy  the  defendants  William  Pennell  and 
William  Charles  Wryghte,  the  assignees  of  the  said  late  defendant  Mat- 
thew Allen,  since  his  said  hankruptcy,  or  hy  any  other  person  or  persons 
by  their  order,  or  for  their  use  respectively,  in  respect  of  such  co-partner- 
aldp;  and  declare,  that,  in  taking  such  accoimts,  the  said  plaintiff  is  to  be 

(«)  3  Mont  D.  &  De  G.  12. 
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credited  with  the  sum  of  £2500,  in  respect  of  the  premium  agreed  to  be 
paid  by  him  for  an  equal  moiety  or  share  in  the  business  of  the  said  co- 
partnership, and  is  to  be  debited  with  the  sum  of  £1250,  being  the 
moiety  remaining  unpaid  of  such  premium,  and  is  also  to  be  debited  widi 
the  further  sum  of  245/.  19«.  Gd.^  being  the  proportionate  part  of  the  said 
sum  of  £2500,  for  the  period  of  time  from  the  commencement  of  the 
said  co-partnership  to  the  1st  day  of  July,  1843,  inclusive.  And  let  the 
plaintiff  be  at  liberty  to  go  in  before  the  commissioner  acting  in  the 
execution  of  the  fiat  against  the  said  late  defendant  Matthew  Allen,  and 

tender  a  claim  for  the  sum  of  £2500,  without  prejudice  to  any  questioo. 
«  «  «  *  «  «  « 

And  let  the  Master  be  at  liberty  to  state  any  circumstances  specially  m 
to  the  several  sums  of  £250,  £200,  and  £300,  in  the  pleadings  mention- 
ed to  have  been  paid  by  the  plain tiflf  to  the  late  defendant  Blatthew  Alleo, 
and  otherwise. 


Jan.  17//I, 
ISth. 

Specific  per- 
formance de- 
creed of  a  parol 
agreement  (in 
part  perform- 
ed) for  sur- 
rendering a 
lease,  and 
granting  a  new 
lease,  at  a 
reduced  rent. 

Qiuere,  whe- 
ther the  words 
"  approved  by 
me,  J.  S.,"  af- 
fixed to  certain 
memoranda  by 
way  of  approval 
of  an  arrange* 
ment  in  which 
the  party  is 
interested,  is  a 
signing  within 
the  Statute  of 
Frauds. 


Parker  v.  Smith. 

IhE  bill  stated,  that  Hugh  Parker  the  elder,  being 
seised  in  fee  simple  of  a  freehold  estate  at  WoodthorpCj 
containing  beds  of  coal  of  great  extent  and  value,  by  an 
indenture  of  lease  dated  the  3rd  January,  1839,  and  made 
between  himself  of  the  one  part,  and  Hugh  Parker  the 
younger,  John  Rhodes,  John  Parker,  and  James  Rhodes,  of 
the  other  part,  demised  and  leased  to  the  parties  of  the 
second  part,  their  executors,  &c.,  all  those  two  beds,  mines, 
or  seams  of  coal,  commonly  called  the  Upper  (or  Manor)  bed 
of  coal,  and  the  Lower  (or  Sheffield)  bed  of  coal,  lying  and 
being  under  the  several  closes  mentioned  in  the  lease,  to 
hold  to  the  lessees  for  the  term  of  forty-two  years  from  the 
2nd  February  then  last  past,  yielding  and  paying  the 
yearly  rent  of  iE630,  by  two  equal  half-yearly  payments, 
on  the  2nd  of  August  and  the  2nd  of  February  in  every 
year,  such  rent  being  thus  calculated;  viz.  the  sum  of 
£210,  part  thereof,  as  the  price  or  value  of  one  sur&oe 
acre  of  the  Upper  or  Manor  bed,  and  the  sum  of  £420, 
residue  thereof,  as  the  price  or  value  of  one  surface  acre  of 
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the  Lower  (or  Sheffield)  bed ;  and  also  yielding  and  paying  1845. 
on  the  same  days  a  farther  rent^  after  the  rate  of  £210 
per  acre  for  so  much  coal  beyond  one  acre  (if  any)  of  the 
aforesaid  Upper  or  Manor  bed,  and  a  farther  rent  after 
the  rate  of  jS4i20  per  acre  for  so  mach  coal  beyond  one 
acre  (if  any)  of  the  aforesaid  Lower  or  Sheffield  bed,  which 
the  lessees  shoald  have  worked  and  gotten  during  the  half- 
year  for  the  time  being  elapsed. 

The  bill  then  stated,  that,  in  the  spring  of  1841,  the 
lessees,  who  were  working  the  colliery  in  co-partnership, 
found  that  it  must  be  a  losing  concern  to  them,  unless  an 
alteration  were  made  in  the  terms  of  the  lease,  and  that 
they  communicated  this  to  Hugh  Parker  the  elder,  who, 
being  fully  aware  and  satisfied  of  the  truth  of  such  state- 
ments, verbally  agreed  to  revise  the  lease,  and  engaged  to 
give  the  matter  attention,  and  that  he  afterwards,  acting 
on  the  faith  of  such  representations,  and  being  satisfied 
that  the  rents  were  too  high,  declined  receiving  from  the 
lessees  any  part  of  the  half-year's  rent,  which  became  due 
on  the  2nd  day  of  August,  1841. 

The  bill  then  stated,  that,  at  or  about  the  time  during 
which  the  negotiation  was  pending  for  an  alteration  of  the 
terms  of  the  lease,  John  Parker  and  James  Rhodes  became 
desirous  of  retiring  from  the  partnership,  and  it  was  ac- 
cordingly arranged  between  them  and  their  co-partners, 
with  the  knowledge  and  sanction  of  Hugh  Parker  the 
elder^  that  the  partnership  should  be  dissolved  so  far  as 
related  to  John  Parker  and  James  Rhodes.  That  this 
arrangement  was  carried  into  effect  by  a  deed  of  dis- 
solution, bearing  date  the  27th  July,  1841 ;  and  by  such 
deed  the  remaining  partners,  Hugh  Parker  the  younger, 
and  John  Rhodes,  who  were  plaintiffs  in  this  suit,  jointly 
and  severally,  covenanted  to  indemnify  John  Parker  and 
James  Rhodes  against  the  rents  and  covenants  of  the  lease. 

The  bill  then  alleged,  that  the  lessees,  having  previously 
to  such  dissolution  consulted  Hugh  Parker  the  elder  as 
to  the  terms  of  the  lease,  and  the  said  Hugh  Parker  hav- 
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1&I5.  iu^  frequently  expressed  his  willingness  and  intention  to 
revise  and  alter  the  terms  of  it,  the  plaintiffs,  fnlly  relying 
on  snch  promise,  were  induced  to  take  the  shares  of  Jobn 
Parker  and  James  Rhodes  in  the  said  colliery,  and  to  enter 
into  the  aforesaid  covenants  to  indemnify. 

The  bill  further  alleged,  that,  after  the  dissolution,  the 
said  colliery  was  carried  on  by  the  plaintiffs,  who  from 
time  to  time  pressed  the  said  Hugh  Parker  the  elder  on 
the  subject  of  the  lease,  as  well  by  themselvea  as  by  their 
solicitors,  and  that  the  said  Hugh  Parker  frequently  stated 
he  was  perfectly  satisfied  it  was  right  to  carry  his  pronuse 
into  legal  effect ;  and  that,  in  the  month  of  September, 
1842,  Jonathan  Rhodes,  an  experienced  ooUier,  the  father 
of  the  plaintiff  John  Rhodes,  at  the  request  of  Hugh  Fto- 
ker  the  elder,  gave  his  opinion  as  to  the  value  of  the  coal, 
by  letter  addressed  to  the  said  Hugh  Parker. 

The  bill  then  stated  the  following  letters: — Plaintiff 
John  Rhodes  to  Hugh  Parker  the  elder. 

''  Spring  Wood  Cottage,  28th  Sept.,  1842. 
*^  Dear  Sir, — I  hope  you  will  not  think  me  troublesome 
in  calling  your  attention  to  a  subject  connected  with  the 
colliery,  which  has  been  in  agitation  some  length  of  time, 
viz.,  the  new  adjustment  of  coal  rent  which  you  had  your- 
self proposed  some  time  ago.  It  is  my  father's  impression, 
as  well  as  my  own,  that  now  is  the  time  to  have  that 
matter  settled ;  and  we  cannot  suggest  a  better  plan,  should 
such  meet  your  approbation,  than  that  Mr.  Jeffcock  be 
allowed  to  report  upon  it,  &c. 

"  Your  obedient  servant, 
"  John  Rhodes.^ 

Hugh  Parker  the  elder  to  Mr.  Haywood,  the  plaintiff's 
solicitor : — 

^^  Dear  Sir, — I  have  considered  old  Mr.  Rhodes's  Ist- 
ter  about  the  coal  rent.  Although  I  fear  that  there  is 
no  doubt  that  the  rent  first  agreed  upon,  before  the  de- 
pression of  times  came  on,  was  too  high,  still  I  cannot  but 
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ihink  old  Mr.  Rhodes  has  taken  a  view  founded  too  much         i845. 
on  the  present  depressed  state  of  things.     I  am,  however,      ^][^J^ 
desiroas  that  an  equitable  arrangement  should  be  made,  v. 

and  I  agree  to  refer  the  future  terms  of  rent  to  Mr.  Tho- 
mas Jeffcock,  according  to  the  proposition  of  Mr.  John 
Rhodes,  whose  letter  to  me  of  the  28th  of  September  I 

now  endose. 

"  I  remain,  dear  Sir,  very  truly  yours, 

"  H.  Pakkbr.'' 
"  Woodthorpe,  Oct.  29,  1842." 

The  bill  then  stated,  that  Mr.  Haywood,  acting  on  be- 
half of  the  plaintiff,  consented  to  the  proposal  contained  in 
the  last-mentioned  letter,  and  shortly  after  the  receipt  of 
it,  delivered  it,  together  with  the  letter  of  John  Rhodes  of 
the  28th  September,  1842,  to  Mr.  Jeffcock,  with  instruc- 
tions to  act  upon  the  same.  That  Jeffcock,  who  was  an 
experienced  colliery  viewer,  proceeded  to  view  the  colliery, 
and  on  the  24th  November  sent  to  the  plaintiffs  and  to  the 
said  Hugh  Parker  a  report  in  these  terms : — "  Oentlemen, 
— ^Mr.  Haywood,  solicitor,  Sheffield,  having  placed  in  my 
hands  letters  signed  by  Hugh  Parker,  Esq.,  and  Mr.  John 
BhodeS)  on  behalf  of  the  Woodthorpe  Coal  Company, 
appointing  me  to  fix  a  rental  per  acre  on  the  coal,  &;c. 
I  have  come  to  the  following  decision.  Manor  seam. — 
That  aU  the  coal  to  the  bassett  of  the  top  level  or  horse 
gate  be  after  the  rate  of  £12b  per  acre,  and  that  the  re- 
mainder to  the  deep  of  the  top  level  be  after  the  rate  of 
£160  per  acre.  Sheffield  seam. — That  this  seam  of  coal 
be  after  the  rate  of  d£800  per  acre.  I  have  now  acted  up 
to  the  power  vested  in  me,  &c.  However,  having  had  con- 
versation with  the  parties  interested  in  the  present  lease, 
I  would,  with  due  deference,  suggest  an  alteration  as  to  the 
mode  of  payment  as  follows : — ^That  £800  be  paid  as  a 
certain  rental  per  annum  for  the  Manor  seam,  and  if  a 
greater  quantity  of  coal  be  got  above  the  value  of  £300,  to 
be  paid  after  the  rate  of  £125  or  £150  per  acre,  as  the 
case  may  be.    That  the  rental  of  the  Sheffield  seam  shall 
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proposes  to  pay  for  one  acre  of  each^  but  for  a  greater  1845, 
quantity  if  gotten.  I  do  not  know  that  it  would  be  to  the 
disadvantage  of  the  lessor  to  covenant  to  have  the  rents  so 
fixed,  because  I  think  it  would  not  answer  the  purposes  of 
the  lessees  to  go  down  to  the  lower  bed  and  get  so  small  a 
quantity  as  an  acre.  Please  to  consider  Mr.  Rhodes'  ob- 
servations. 

"  I  remain  yours  truly, 

*'  H.  Parker.'' 
**  Woodthorpe,  5th  December,  1842." 

The  bill  then  alleged,  that,  shortly  after  such  agreement 
as  aforesaid  had  been  entered  into  by  the  plaintiffs  and  the 
said  H.  Parker  the  elder,  a  surrender  of  the  said  lease  of  the 
3rd  January,  1839,  was  prepared  and  engrossed,  and  the  draft 
of  a  new  lease  dated  2nd  August,  1842,  of  the  said  colliery 
and  premises  from  the  said  Hugh  Parker  to  the  plaintiffs 
was  prepared  by  the  solicitors  of  the  plaintiffs  and  verbally 
approved  by  H.  Parker.  That,  after  the  said  new  lease 
had  been  thus  approved  by  all  parties  interested  therein, 
the  draft  thereof  was  engrossed ;  but  that,  before  the  same 
or  the  surrender  of  the  former  lease  was  executed,  and  on 
or  about  the  16th  January,  1843,  a  fiat  in  bankruptcy  was 
issued  against  the  said  Hugh  Parker,  under  which  he  was 
declared  bankrupt. 

The  bill  then,  after  stating  refusals  by  the  assignees  under 
the  bankruptcy  to  carry  into  ^ect  and  specifically  per- 
form the  arrangement  and  agreement  so  as  aforesaid  en- 
tered into  between  the  plaintiffs  and  the  said  H.  Parker 
before  he  became  bankrupt,  charged  that  the  said  new 
lease  to  the  plaintiffs,  and  the  terms  upon  which  the  same 
should  be  granted,  were  definitely  settled  and  agreed  upon, 
and  signed  by  the  said  Hugh  Parker,  and  in  the  event  of  the 
said  Hugh  Parker  not  having  become  a  bankrupt,  he  would 
have  been  bound  to  carry  such  arrangement  and  agree- 
ment into  effect ;  and  that,  on  the  faith  of  such  arrange- 
ment and  agreement  as  aforesaid,  and  in  the  confidence  that 
the  same  would  be  carried  into  effect,  the  plaintiffs  have 
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1845.        continned  to  work  the  said  colliery  on  their  own  aoooimt 

Parkvr      ^  co-partners^  and  have  expended  large  snms  of  money 

V.  thereon^  and  are  now  continuing  to  work  the  same  as  the 

Smith. 

parties  who  are  solely  interested  therein.     The  bill  also 
charged^  that^  from  and  after  the  dissolution  of  the  said 
partnership^  the  defendants  John  Parker  and  James  Khodei 
abandoned  all  benefit  under  the  lease  of  the  3rd  Januaiyi 
1839 ;  and  it  was  expressly  understood  and  agreed  between 
them  and  the  said  Hugh  Parker,  that  from  thenceforth  the 
plaintiffs  only  should  be  tenants  of  the  said  colUery  and 
premises^  and  that  all  the  interest  of  the  said  defendants, 
John  Parker  and  James  Rhodes,  should  cease  and  deter- 
mine, and,  as  evidence  thereof,  the  plaintiffs  charged  that 
the  said  Hugh  Parker  wrote  and  sent  to  the  defendant  John 
Parker  a  letter  dated  the  14th  September,  1841,  in  these 
words : — ''  As  the  colliery  cannot  sustain,  with  any  profit, 
so  large  a  number  of  partners,  I  have  arranged  with  Mr. 
Rhodes  and  Hugh  that  you  and  James  Rhodes  shall  retire, 
and  that  I  will  accept  them,  viz.,  John  Rhodes  and  Hngh 
as  my  tenants,  releasing  you  and  James  Rhodes.    Mr. 
Smith  on  your  part  and  Mr.  Haywood  on  the  part  of  the 
Rhodes's  have,  I  understand,  prepared  the  deed  of  dissolu- 
tion of  partnership,  and  I  have  only  to  add,  that  I  accept 
Mr.  John  Rhodes  and  Hugh  as  my  tenants^  and  I  release 
you  and  James  Rhodes  from  the  provisions  of  the  lease  ; 
and  if  any  instrument  of  release  be  thought  necessary  by 
you  or  him,  I  am  ready,  whenever  called  upon  by  either  of 
you,  to  execute  it  at  your  or  his  expense.     H.  Parker, 
Woodthorpe,  14th  September,  1841.*' 

The  bill  prayed  that  the  said  agreement  and  arran^ 
ment  made  and  entered  into  between  the  said  Hogh 
Parker  and  the  plaintiffs,  and  the  defendants  John  Fv- 
ker  and  James  Rhodes,  might  be  carried  into  effeet  by 
the  decree  of  this  Court,  and  that  the  defendants^  the  as- 
signees, might  be  ordered  to  accept  a  surrender  of  the  lease 
of  the  3rd  January,  1839,  and  to  release  and  indemnify 
the  defendants  John  Parker  and  James  Rhodes  finom  the 
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covenants  therein  contained;  and  that  the  said  John  1845. 
Parker  and  James  Rhodes  might  join  (if  necessary)  in 
snch  surrender^  and  that  the  defendants  the  assignees 
might  be  ordered  to  grant  a  lease  to  the  plaintiffs  of  the 
said  colliery  and  premises  from  the  2nd  August^  1842,  for 
the  remainder  of  the  said  term  of  forty-two  years,  and 
upon  such  terms  as  agreed  upon  between  the  plaintiffs  and 
the  said  Hugh  Parker,  and  for  general  relief! 

The  defendants  the  assignees,  by  their  answer,  admitted 
the  existence  of  the  various  letters  and  documents  men- 
tioned in  the  bill,  and  that  they  had  declined  to  perform 
the  alleged  agreement ;  but  they  submitted,  that,  without 
the  sanction  of  the  Court,  they  could  not  relinquish  and 
surrender  a  valid  and  existing  lease,  in  which  four  persons 
were  liable  to  pay  certain  specified  rents,  and  sign  an- 
other lease,  at  much  less  rents,  to  two  only  of  the  four  les- 
sees. They  also  submitted,  that  the  offer  on  the  part  of 
Hugh  Parker  the  elder,to  accept  reduced  rents  and  grant 
a  new  lease  to  two  of  the  original  lessees  only,  was  purely 
voluntary  on  his  part,  and  without  any  valid  consideration, 
and,  not  being  completed  at  the  time  of  the  bankruptcy, 
could  not  be  carried  into  effect  by  the  defendants,  unless 
under  the  direction  of  this  Court.  They  further  submitted 
whether  the  signing  by  Hugh  Parker  the  elder  of  the 
words  ''  approved  by  me,  H,  Parker,''  at  the  foot  of  the 
memorandums  mentioned  in  the  bill,  was  duly  signing  such 
memorandums.  They  did  not,  however,  by  their  answer, 
insist  on  the  Statute  of  Frauds. 

The  cause  came  on  for  hearing  before  Knight  Brtice, 
v.  C,  in  February,  1844,  when  his  Honor  expressed  his 
opinion  to  be,  that  the  plaintiffs  were  not  then  entitled  to 
a  decree  for  relief,  neither  a  sufficient  consideration  for, 
nor  any  act  of  part-performance  of,  the  agreement,  appearing 
upon  the  pleadings;  but  that,  as  the  Statute  of  Frauds 
was  out  of  the  case,  the  defendants  not  having  pleaded 
it,  or  insisted  upon  it,  and  a  valuable  consideration  might 
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1845.         be  proveable  by  extrinsic  eyidence;  and  also  that^  upon 
further  investigation,  acts  amounting  to  part-performanoe 
of  the  agreement,  supposing  them  capable  of  being  ma- 
terial, might  possibly  appear.     And  (by  consent  of  the 
plaintiffs  and  the  defendants  other  than  the  assignees, 
and  the  assignees  not  opposing)  his  Honor  directed  a  re- 
ference to  the  Master  to  inquire  whether,  after  the  grant- 
ing of  the  lease  in  the  pleadings  mentioned,  any,  and 
what,  agreement  for  the  surrender  thereof,  and  for  granting 
a  new  lease  of  the  property  therein  comprised,  was  ever, 
and  when,  entered  into  between  Hugh  Parker  the  elder 
and  the  lessees,  or  any,  or  either,  and  which  of  them ;  and 
whether  verbally  or  in  writing,  and  to  what  effect,  and  for 
what  consideration,  and  under  what  circumstances;  and 
whether,  upon  the  faith  of  any,  and  what,  agreement  or 
promise  by  the  said  Hugh  Parker,  any,  and  what,  acts  or 
act  affecting  or  relating  to  such  lease  or  property  was  or 
were  ever,  and  when,  done  by  the  said  lessees,  or  any  or 
either,  and  which  of  them,  &c. 

The  Master,  by  his  report,  found  that,  in  April,  1841,  a 
parol  agreement  was  entered  into  between  the  parties, 
that,  in  consideration  of  the  lessor,  Hugh  Parker,  accept- 
ing a  surrender  and  granting  a  new  lease,  the  partnership 
should  be  dissolved,  and  the  retiring  partners  indemnified, 
and  that  the  new  lease  should  be  granted  to  the  plaintiffs 
alone,  at  reduced  rents,  to  be  ascertained  by  a  person  to 
be  appointed  by  the  lessor ;  that  this  agreement  was  after- 
wards varied  as  to  the  manner  in  which  the  coal  should  be 
gotten  and  the  rents  ascertained,  and  that  the  terms  of  the 
original  and  varied  agreement  were  stated  in  writing,  and 
contained  in  a  document  of  April,  1841,  and  the  letters 
and  report  and  memoranda  mentioned  in  the  bill. 

In  addition  to  the  documentary  evidence,  the  Master 
had  received  the  affidavit  of  Hugh  Parker  the  elder, 
(which  was  made  after  he  had  obtained  his  certificate), 
and  the  affidavits  of  Mr.  Haywood,  Mr.  Jeffcock,  and  an- 
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other  person.    The  document  of  Aprils  1841^  mentioned        1845. 
in  the  Master's  report,  is  referred  to  in  Hugh  Parker's      "1  ^^ 
aflSdavit.  v. 

To  this  report  exceptions  were  taken  by  the  defendants 
the  assignees,  on  the  ground  that  there  was  no  agreement 
for  the  surrender  of  the  original  lease  and  granting  a  fresh 
lease,  or,  if  there  was,  there  was  no  consideration  for  such 
agreement. 

The  cause  now  came  on  for  argument  upon  these  ex- 
ceptions, and  also  upon  further  directions. 

On  this  argument,  the  draft  lease  which  was  prepared  in 
pursuance  of  the  fresh  agreement  was  used  in  evidence.  It 
was  dated  the  2nd  August,  1842,  from  which  date  the  term 
of  forty-two  years  was  made  to  commence,  and  the  redden- 
dum was  as  follows : — '^  Yielding,  &c.,  unto  the  said  Hugh 
Parker,  his  heirs  and  assigns,  during  the  said  term,  the  fol- 
lowing rents,  &c.,  viz.  for  every  superficial  acre  of  coal  to  be 
raised  and  gotten  by  the  said  Hugh  Parker  the  younger, 
and  John  Rhodes,  their  executors,  administrators,  or  as- 
signs, from  that  part  or  portion  of  the  said  upper  bed  of 
coal  hereby  demised,  which  lies  above  the  level  herein- 
before mentioned,  the  rent  or  sum  of  £125,  and  for  every 
superficial  acre  to  be  raised  and  gotten  as  aforesaid  from 
that  part  or  portion  of  the  same  bed  of  coal  which  lies  be- 
low the  said  level,  the  rent  or  sum  of  £150,  and  for  every 
superficial  acre  of  coal  to  be  raised  or  gotten  as  aforesaid 
from  the  said  lower  bed  of  coal  hereby  demised,  the  rent 
or  sum  of  £300,  and  so  in  proportion  for  any  less  quantity 
than  one  acre,  which  may  be  raised  or  gotten  as  aforesaid 
from  either  or  any  of  the  said  beds  or  portions  of  beds ; 
and  in  case,  in  any  one  half-year  during  the  first  five  half- 
years  of  the  said  term,  the  quantity  of  coal  that  shall  have 
been  actually  raised  and  gotten  as  aforesaid,  from  and  out 
of  the  said  beds,  or  either  of  them,  shall  not,  according  to 
the  rates  or  rents  aforesaid,  amount  to  or  produce  the  sum 
of  £150,  then  yielding,  &c,  such  additional  or  further  sum 
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1845.  of  money  or  rent  as  will^  with  the  ooal  so  actually 
Parker  ^^^  gotten  as  aforesaid^  (if  any)^  amount  to  and  make  up 
the  said  sum  of  £150^  according  to  the  rates  or  rents 
aforesaid;  it  being  understood  and  expressly  agreed,  by 
and  between  the  said  parties  hereto,  that  the  said  Hugh 
Parker  the  younger,  and  John  Rhodes,  their  executors, 
administrators,  or  assigns,  shall,  during  the  first  five  half- 
years  of  the  said  term,  pay  the  rent  or  sum  of  £SOQper 
jesi  at  the  least,  although  they  shall  or  may  not  have  ac- 
tually raised  and  gotten  coal  to  that  amount  or  value,  or 
any  coal  whatever.'*       *  *  *  ♦  ♦ 

Mr.  Biffff,  for  the  exceptions  contended,  that  there  was 
no  consideration  to  support  the  agreement  set  up  by  the 
bill  and  found  by  the  Master.  It  could  not  be  for  the 
lessor's  benefit  to  have  a  certain  rent  of  £600  reduced  to 
£300.  Neither  was  it  any  advantage  to  him,  that  two  of 
the  partners  should  undertake  the  responsibility  of  the 
four.  On  the  other  hand,  that  circumstance  was  no  detri- 
ment to  the  two,  but  an  advantage.  The  colliery  was  not 
sufficient  to  afford  a  living  for  the  four,  and  the  two  did 
not  take  upon  themselves  any  engagement  to  which  thejr 
were  not  before  liable.  The  bill  did  not  proceed  on  the 
ground  of  a  parol  agreement  part  performed,  but  on  that  of 
a  complete  agreement  signed  by  the  parties.  The  defend- 
ants, therefore,  had  been  deprived  of  the  advantage  of 
pleading  the  Statute  of  Frauds,  though,  if  the  affidavits  re- 
lied on  by  the  Master  had  been  stated  in  the  pleadings,  it 
would  have  been  otherwise. 

The  argument  having  closed  for  the  day,  it  was  agreed 
by  all  parties,  on  the  following  morning,  at  the  suggestion 
of  the  Vice-Chancellor,  that  the  case  made  and  stated  by 
the  affidavits  of  Hugh  Parker,  Haywood,  and  Jeffcocki 
should  be  considered  and  treated  as  made  and  stated  by 
the  bill,  and  that  the  answer  of  the  assignees  should  be 
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considered  and  treated  as  if  it  had  insisted  on  the  Statute        1845. 
of  Frauds. 

The  affidavit  of  Hugh  Parker  the  elder^  after  stating 
that  the  lessees^  after  expending  considerable  sums  of 
money  on  the  colliery^  had  found  the  Manor  bed  to  con- 
tain coal  of  very  inferior  quality,  contained  the  following 
passages : — ''  That^  having  ascertained  the  state  of  the  said 
mine,  and  the  state  of  the  said  coal^  to  be  as  above  men- 
tioned, and  it  having  been  frequently,  and  particularly 
in  or  about  the  month  of  December,  1840,  represented  to 
this  deponent  by  the  said  lessees,  (and  as  this  deponent  did 
and  does  believe  to  be  the  fact),  that,  under  such  circum- 
stances, the  said  colliery  must  be  a  losing  if  not  a  ruinous 
concern  to  the  said  lessees,  unless  an  alteration  were  made 
in  the  amount  of  rent ;  he  the  deponent,  in  or  about  the 
Spring  of  the  year,  1841,  promised  and  agreed  with  the  said 
lessees  to  reduce  the  amount  of  the  said  rent,  and  to  re- 
vise the  terms  and  stipulations  contained  in  the  lease.  That 
he  was  also  desirous  that  the  said  John  Parker  and  James 
Rhodes  should  retire  from  the  co-partnership,  this  depo- 
nent being  satisfied  that  even  with  a  considerable  reduc- 
tion of  the  rents  reserved  in  and  by  said  lease,  the  profits 
of  the  coUiery  would  not  be  sufficient  to  maintain  the 
families  of  the  said  four  partners.  That  he,  therefore,  pro- 
posed and  stipulated,  that  the  said  partnership  should  be 
dissolved,  and  that  the  said  John  Parker  and  James  Rhodes 
should  retire  therefrom,  and  that  the  colliery  should  in 
futuro  be  carried  on  by  the  said  plaintiffs  alone ;  and  this 
deponent  at  the  same  time  promised,  that,  in  consideration 
thereof,  he  would  have  the  said  colliery  examined  by  some 
competent  person,  with  a  view  of  ascertaining  the  amount 
to  which  it  would  be  fair  and  proper  that  the  said  rents 
should  be  reduced,  and  that,  upon  such  reduced  amount 
being  agreed  upon,  the  said  lease  should  be  surrendered 
by  the  said  lessees,  and  that  a  new  lease  of  the  said  col- 
liery should  be  granted  to  the  said  Hugh  Parker  the 
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1845.        younger^  and  John  Rhodes^  at  sucli  reduced  rents.    That 
his  said  proposal  and  stipulation  was  adopted  and  agreed 
to  by  the  said  lessees^  and  it  was  in  consideration  thereof 
agreed  and  arranged  between  this  deponent  and  the  lessees^ 
that  the  partnership  should  be  dissolved  so  feu*  as  related 
to  the  said  defendants,  John  Parker  and  James  Rhodes,  and 
that  the  said  plaintiffs  should  take  upon  themselves  all  the 
existing  and  future  liabilities  and  risks  thereof;  and  there- 
upon, at  the  instance  and  request  of  this  deponent,  the 
said  plaintiffs,  Hugh  Parker  the  younger,  and  John  Rhodes, 
drew  up  certain  proposals  in  writing,  in  the  words  and 
figures  following,  and  sent  a  copy  thereof  to  this  deponent: 
that  is  to  say, — "April,  1841.     Our  landlord,  Hugh  Par- 
ker, Esq.,  having  stated,  that,  in  the  event  of  the  Sheffield 
Coal  Company  not  becoming  tenants  for  the  Woodthorpe 
Colliery,  we,  John  Rhodes  and  Hugh  Parker,  jun.  were 
to  become  sole  partners,  and  were  to  arrange  matters  re- 
garding future  proceedings  of  said  collieries ;   we,  having 
therefore  taken  into  consideration  all  circumstances,  do 
agree  to  the  proposal  that  the  Woodthorpe  Coal  Com- 
pany shall  only  consist  of  two  partners,  Hugh  Parker, 
jun.,  and  John  Rhodes,  and  do  farther  propose,  that  each 
shall  have  an  equal  amount  of  share  or  shares.''       *       * 
In  a  subsequent  part  of  his  affidavit  the  deponent  stated, 
that  he  did,  on  the  6th  December,  1842,  in  pursuance  of 
his  promise  made  to  the  plaintiff  previous  to  and  as  an  in- 
ducement for  the  dissolution  of  the  partnership,  sign  the 
memorandums  mentioned  in  the  bill,  by  writing  at  the  foot 
of  them  '*  Approved  by  me,  H.  Parker.'' 

Mr.  Biffff,  in  continuation. — Assuming  that  the  case  now 
rests  on  the  footing  of  part-performance,  it  is  dear  that  the 
contract  was  not  complete  till  December,  1842.  In  that 
month  Hugh  Parker  signed  the  memorandums,  and  he 
says  that  he  did  so  in  pursuance  of  his  promise  made  to 
the  plaintiffs  before  the  dissolution  of  the  partnership. 
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But  how  can  an  act  done  in  Jvly,  1841^  which  was  the  1845. 
period  of  dissolution,  be  in  part-performance  of  a  contract 
of  December,  1 842  ?  The  acts  of  part-performance  cannot, 
by  any  means^  precede  or  be  preliminary  to  the  contract : 
they  must^  of  necessity,  arise  after  the  contract  is  complete : 
(yReilly  v.  TTumipson  (a) ;  and  must  be  so  unequivocal  in 
their  nature  as  themselves  to  raise  the  inference  of  the 
existence  of  an  agreement :  F)rame  v.  Dawson  {b). 

The  remaining  point  is,  that  the  terms  of  the  agreement 
are  not  certain.  Something  dehors  must  be  introduced  to 
fix  the  contract.  The  head  rent  is  not  fixed.  All  above  it 
is  to  be  '^  according  to  Mr.  Jeffcock's  scale.^'  But  Mr. 
Jeffcock's  scale  gives  two  rents^  and  is  an  uncertain  stand- 
ard of  reference.  The  engrossment  of  the  release  is  not 
part  of  the  documentary  agreement^  any  more  than  it  is 
part-performance. 

Upon  the  whole — 1.  There  is  no  valuable  consideration 
to  support  the  agreement.  2.  The  agreement  is  not  in 
writing  and  signed  under  the  Statute  of  Frauds.  3.  There 
is  no  part-performance  to  take  the  case  out  of  the  statute. 
4.  The  agreement  is  uncertain  in  its  nature.  And  the 
case  being  heard  upon  further  directions  and  exceptions, 
the  bill  must  be  dismissed. 

Mr.  Swanston  and  Mr.  TUhisoUy  for  the  plaintiff. 

Mr.  RusseU  and  Mr.  Bacon,  for  the  defendants  John 
Parker  and  James  Rhodes. 

The  Vice-chancellor. — ^Notwithstanding  the  obscurity 
of  this  case,  having  had  the  benefit  of  a  full  and  able  argu- 
ment>  and  having,  since  the  Court  rose  yesterday,  read  the 
biU  and  considered  the  case^  I  am  prepared  to  give  an 
opinion  upon  it. 

(a)  2  Cos,  271.  (b)  14  Ves.  986. 
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1845.  It  occurred  to  me  last  night,  and  the  opinion  remained 

this  mornings  as  far  as  I  could  entertain  an  impression  with- 
out having  heard  the  case  throughout,  that  the  probable 
result  would  be,  that  I  should  find  it  my  duty  to  dismiss 
the  bill  without  prejudice  to  a  new  suit.  If  this  had  been 
done  the  consequence  would  in  all  probability  have  been, 
that  within  a  week  a  new  bill  would  have  been  filed,  adapted 
to  the  circumstances  of  the  case.  It  was  on  that  account, 
therefore,  though  without  stating  my  reasons,  that  I  made 
the  suggestion  which  I  did  this  morning  at  the  sitting  of  the 
Court— a  suggestion  in  which  all  parties  have  acquiesced, 
and,  I  think,  wisely. 

[His  Honor  then,  after  observing  that  the  counsel  who 
prepared  the  bill  had  not  been  furnished  with  a  statement 
of  the  facts  as  they  appeared  in  the  Master's  office,  and  had 
consequently  framed  the  charges  in  such  a  manner  as  to 
render  it  unlikely  that  they  should  be  met  by  a  plea  of  the 
Statute  of  Frauds,  proceeded  thus :] 

A  mere  agreement  between  A.  and  B.,  A.  being  in- 
debted to  B.,  that  B.  shall  take  firom  A.  a  sum  less  than 
the  amount  of  his  debt  in  discharge  of  his  liability,  is 
nudum  pactum.  An  agreement  between  landlord  and 
tenant  that  the  lease  shall  be  surrendered,  and  a  new 
lease  taken,  although  the  only  change  be  an  abatement 
of  rent,  may  stand  on  a  very  different  footing.  Here, 
according  to  the  bill,  there  was  an  agreement  on  the 
part  of  the  landlord  that  the  rent  should  be  prospectiveljr 
reduced,  and  (without  any  consideration  that  I  can  see, 
unless  you  add  the  letter  from  Hugh  Parker  to  John 
Parker,  which,  however,  has  no  consideration  apparent 
upon  it)  that  two  of  four  partners  jointly  and  severally 
liable  should  be  discharged  from  their  obligation.  If, 
therefore,  this  matter  rested  upon  the  written  documents, 
I  should  probably  have  felt  it  impossible  to  give  rehef,  as 
the  bill  is  framed ;  and  no  relief  ultra  the  written  doco- 
ments  is  prayed.    The  bill,  however,  is  now  to  be  read  as 


CASES   IN    CHANCERY.  628 

if  it  made  the  case  stated  in  the  affidavits^  including  the  1845. 
affidavit  of  Hugh  Parker,  part  of  which  I  will  now  read ; 
first  observing,  however,  that  Mr.  Bigg's  observation,  upon 
the  notion  of  part- performance  of  an  agreement  before  the 
agreement  is  made,  seems  well-founded.  But  the  question 
is,  whether,  taking  Hugh  Parker's  affidavit  as  statement 
only,  there  is  not  a  valid  agreement  stated  anterior  to  De- 
cember, 1842.  [His  Honor  here  read  that  portion  of  Hugh 
Parker's  affidavit,  which  is  included  between  inverted 
commas.] 

The  affidavit  states  the  facts  that  are  agreed  upon.  In 
consideration  of  the  promise  of  Hugh  Parker,  Mr.  JefF- 
cott  surveyed  and  made  his  report  His  report  was  agreed 
to  before  the  bankruptcy.  The  words  ^'  approved  by  me  " 
were  written  before  that  time.  Now,  the  first  question 
is,  whether,  the  statements  in  that  affidavit,  considering 
them  as  charges  and  statements  in  the  bill,  amount  to  an 
allegation  of  an  enforceable  agreement ;  my  opinion  is 
that  they  do.  The  landlord  of  a  coal  set,  having  four 
tenants,  partners,  holding  under  a  lease  of  which  there 
are  several  years  to  come,  and  which  reserves  a  rent  that 
circumstances  shew  to  be  beyond  the  value,  (in  fact  a  very 
heavy  rent),  enters  into  an  agreement  with  the  four  lessees, 
of  whom  two  are  his  sons,  that  from  the  partnership  one 
of  his  sons  and  one  of  the  two  others  shall  retire,  so  that 
the  benefit  of  the  lease  and  business  of  the  colliery  shall 
remaii^  to  the  other  two,  and  that,  this  being  done,  the  land- 
lord will  not  only  consider  the  subject  of  rent,  but  will  refer 
the  subject  to  a  competent  person,  and,  on  the  report  of  that 
competent  person  being  made,  will,  if  the  report  shall  seem 
right,  adopt  it,  and  grant  a  new  lease.  That  is  a  vaUd  and 
binding  agreement,  an  agreement  for  valuable  considera- 
tion, and  involves,  as  part  of  its  terms,  not  merely  a  sur- 
render and  new  lease,  but  a  reUnquishment  of  the  interest 
of  two  partners ;  one  of  them  being  the  landlord's  son. 
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1845.        The  dissolution  so  agreed  upon  takes  place ;  the  release  so 
agreed  upon  takes  place^  by  which  two  of  the  lessees,  the 
plaintiffs^  take  upon  themselves  alone  the  liability  which  be- 
fore was  shared  by  the  four.    It  has  been  urged  by  Mr.  Bigg 
that,  under  the  circumstances  of  the  case,  this  was  no  part- 
performance  of  the  agreement,  and,  in  support  of  his  argu- 
ment, he  has  cited  (yReiily  v.  Thonqtson  and  F)rame  v.  Daw- 
son— both  good  cases.     In  Frame  v.  Dawson  the  act  done 
was  not  distinctly  referable  to  any  agreement.     It  might 
and  would  have  been  done  without  any  agreement :  it  vas 
a  matter  of  duty  independently  of  any  agreement.    In 
(yReiily  v.  Thompson  the  agreement  was  between  two,  and 
not  between  the  three.     Here,  the  agreement  is  between 
the  five — between  the  four  and  the  one,  and  not  the  two 
and  the  one ;  and  it  is  part  of  the  entire  agreement  that 
the  dissolution  and  release  shall  take  place.     They  do 
take  place.     It  is  impossible  to  treat  these  acts  otherwise 
than  as  acts  of  part-performance,  taking  the  case  out  of 
the  Statute  of  Frauds. 

The  next  question  is,  whether  Hugh  Parker's  affidavit  is 
to  be  believed.  [His  Honor  here  remarked  upon  the  cre- 
dibility of  Hugh  Parker's  affidavit,  which  he  said,  notwith- 
standing some  degree  of  looseness,  and  notwithstanding 
that  the  parol  agreement  mentioned  in  it  was  not  referred 
to  in  the  written  documents,  he  entirely  believed.  He 
then  proceeded  thus :]  What  would  have  been  the  re- 
sult, if,  before  the  bankruptcy,  Mr.  Parker  had  refused 
or  neglected  to  appoint  a  person  to  survey,  or,  having  ap- 
pointed him,  had  refused  to  accede  to  his  report,  whether 
altered  or  unaltered,  I  need  not  say.  Greater  difficulties, 
possibly  insurmountable  ones,  would  have  been  in  the 
way  of  the  plaintiffs.  But  that  state  of  things  does  not 
exist.  For  valuable  consideration  the  agreed  reference  is 
made,  and  the  result  of  the  reference  is  acceded  to.  I  am 
of  opinion  that  in  this  case  the  Statute  of  Frauds  being 
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out  of  the  question^  there  was  a  complete  contract ;  that  a         1845. 


N*. 


valid  parol  agreement  was  in  part  performed  within  the       pTmeb 
meaning  of  that  expression  as  used  in  courts  of  equity^  ^• 

and  that  every  step  was  taken  on  each  side  which  rendered 
it  compulsory  upon  Hugh  Parker  to  perform  it  before  the 
bankruptcy. 

It  is  said,  however,  that  there  is  uncertainty  in  the 
agreement.  In  my  view  of  the  case,  that  question,  per- 
haps, does  not  arise.  The  parties  have  construed  the 
agreement  in  a  manner  the  most  favourable  to  the  land- 
lord ;  and  I  think  that  I  shall,  in  this  case,  do  justice  if  I 
hold  them  to  that  construction.  The  draft,  in  its  present 
state,  was  approved  by  Hugh  Parker  or  his  solicitor,  before 
the  bankruptcy.  I  think  it  was  completely  binding  as  to 
the  inception  of  the  new  term,  and  the  inception  of  the 
varied  rent. 


UroN  the  exceptions  and  further  directions— declare,  that  the  excep- 
tions be  neither  allowed  nor  over-ruled.  Let  the  deposit  be  returned. 
Declare  the  plainti£&  entitled  to  have  the  agreement  entered  into  between 
them  and  Hugh  Parker  the  elder,  and  the  defendants  John  Parker  and 
James  Rhodes  specifically  performed.  And  let  the  defendants,  the  as- 
signees, accept  a  surrender  of  the  existing  lease,  and  execute  the  lease 
that  has  been  prepared  and  engrossed. 


VOL.  I.  T  T  C.  C.  C. 
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1845. 


Jan,  18M. 

Testatrix  g^ve 
the  residae  of 
her  pertonal 
estate  to  twehre 
persons,  or 
sach  of  them  as 
should  be  Ut- 
ing  at  her  de- 
cease.    She 
then  directed 
her  real  estate 
to  be  sold  at  a 
certain  time, 
and  gave  the 
produce  to  the 
same  tweWe 
persons,  and 
three  others,  or 
such  of  them 
as  should  be 
then  living. 
She  then  added 
a  proviso,  that 
the  *'  share  or 
proportion  **  of 
S.,  one  of  the 
twelve  legatees, 
should  be  set- 
tled to  her  se- 
parate use  for 
life  I— Held, 
upon  the  con- 
struction of  the 
whole  will,  that 
the  proviso  ap- 
plied as  well  to 
S.'s  share  in 
the  residue  of 
the  personalty 
as  to  her  share 
in  the  produce 
of  the  realty. 


COCKRILL  f),  FlTCnrOETH. 

Elizabeth  GBOCOCK,  by  her  wUl,  dated  the  15tb 
November,  1824,  after  beqneathing  certain  peconiaiy  lega- 
cies, gave  and  bequeathed  the  residue  of  her  personal  estate 
to  Charles  Pitchforth  and  Frederick  Kercheval  and  the  sur- 
vivor of  them,  and  the  executors  &c.  of  such  surviv(Mr  npoa 
trust,  with  all  convenient  speed  to  sell  and  diqK)8e  of  so 
much  thereof  as  should  not  consist  of  reiad  j  money  or  money 
in  the  funds,  and  then  upon  farther  trust  to  pay,  apply, 
and  divide  the  same  unto  and  amongst  the  several  persons 
following,  that  is  to  say,  Truman  Machin,  Hector  Tause, 
John  Machin,  Sabra  wife  of  Thomas  C!ockriU,  Sarah  wife 
of  John  Cockrill,  Elizabeth  wife  of  David  Bidmead,  Maris 
wife  of  Frederick  Kercheval,  Jane  Elizabeth  Hankinson, 
Elizabeth  Mary  Wardell,  Caroline  wife  of  Charles  Pitch- 
forth,  Charlotte  St.  Oeorge,  and  Elizabeth  Eleanor  St 
George,  or  such  of  them  as  might  be  living  at  the  time  of 
her,  the  testatrix's,  decease,  in  equal  shares  and  proportions. 
And  as  to  her  freehold  messuages  and  estates,  the  testatrix 
gave  and  devised  the  same  to  the  said  Charles  Pitchforth 
and  Frederick  Kercheval,  their  heirs  and  assigns,  upon 
trust,  out  of  the  rents  and  profits  of  the  said  premises,  or 
otherwise,  to  pay  three  several  annuities  of  £410,  £20,  and 
d£10,  to  Edward  Machin,  Eleanor  Anson,  and  Elizabeth 
Hankinson,  during  their  respective  lives ;  and  after  payment 
of  the  several  annuities,  upon  further  trust  to  lay  out  and 
invest  the  surplus  rents  in  government  securities,  and  from 
time  to  time  to  lay  out  and  invest  the  accruing  dividends, 
and  interest  to  be  received  from  such  investments,  as  an 
accumulating  fund  during  the  lives  of  the  several  annu- 
itants, and  the  life  of  the  survivor  of  them ;  and  after  the 
decease  of  the  survivor  of  them,  upon  trust  to  sell  and  dis- 
pose of  all  her,  the  said  testatrix^s,  freehold  messuages  and 
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hereditaments  by  public  auction  or  private  contract,  for  the        1845. 
best  price  that  could  be  obtained  for  the  same  respectively,      ^     "^^ 
and  to  pay,  APPly^  and  divide  the  clear  produce  of  such  sale  «. 

Pitch  FORTH. 

unto  and  amongst  the  following  persons  or  such  of  them  as 
should  be  then  Eving,  that  is  to  say  [then  followed  the  names 
of  the  legatees  above-mentioned,  and  three  others]  in  equal 
shares  and  proportions : — ^Provided  always,  that  as  to  the 
share  or  proportion  of  the  said  Sabra,  the  wife  of  Thomas 
C!ockrill,  it  was  her,  the  testatrix's,  will  and  mind,  that  such 
share  or  proportion  should  be  invested  in  the  funds  in  the 
names  of  her  said  trustees,  upon  trust  to  pay  the  interest 
and  dividends  thereof  into  the  hands  of  the  said  Sabra 
Cockrill,  during  her  life,  for  her  own  absolute  use  and  be- 
nefit, and  not  to  be  subject  to  the  control  of  her  then  pre- 
sent or  any  future  husband ;  and  after  her  decease,  then 
upon  further  trust,  to  pay,  assign,  and  transfer  the  funds 
in  which  such  share  should  have  been  invested,  and  all 
dividends  and  interest  accruing  thereon,  unto  Richard 
Cockrill,  the  son  of  the  said  Sabra,  for  his  own  use  and 
benefit.  And  the  testatrix  willed  and  directed  that  the 
purchaser  or  respective  purchasers  of  her  said  estate,  or  any 
part  thereof,  should  not  be  liable  or  obliged  to  see  to  the 
application  of  the  purchase-monies  or  any  part  thereof,  or 
be  liable  for  the  misapplication  oir  nonapplication  thereof, 
but  that  the  receipt  or  receipts  of  her  said  trustees  or  the 
survivor  or  survivors  of  them  should  be  a  good  and  suffi- 
cient discharge  for  the  same.  Then  followed  a  general 
clause  for  the  indemnity  of  the  trustees ;  and  a  power  to 
them  to  lease  the  premises  for  a  term  not  exceeding  twenty- 
one  years  in  possession.  And  the  testatrix  appointed  the 
said  Charles  Pitchforth  and  Frederick  Kercheval  to  be 
executors  of  her  will. 

The  testatrix  died  in  March,  1826,  and  the  will  was 
proved  the  following  month. 

The  trustees  paid  the  legatees,  and  set  apart  £148  out  of 

T  T  2 
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1845.        the  personal  estate  to  answer  the  share  of  that  fimd  given 
CocKRiLL      ^^  Sabra,  the  wife  of  Thomas  Cockrill.     Mrs.  Cockrill  hav- 
V.  u^g  died^  her  husband,  in  July,  1844,  filed  the  present 

bill  against  the  trustees  and  against  one  Tomlinaon  the 
assignee  of  Richard  Cockriirs  interest,  claiming  the  transfer 
of  the  fund  to  himself;  alleging  that  the  clause  in  the  will 
directing  the  share  or  proportion  of  his  wife  to  be  for  her 
separate  use  &c.,  was  applicable  to  the  real  estate  only. 

One  only  of  the  annuitants  mentioned  in  the  will  was 
dead. 

Mr.  Tr^j  for  the  plaintiff. 

Mr.  Shebbeare,  for  the  trustees. 

Mr.  Russell,  and  Mr.  Bagshawe,  for  the  defendant  Tom- 
hnson. 

The  Vice-chancellor. — ^The  words  that  the  testatrix 
uses  are — "  the  share  or  proportion*^ — not  "the  said  share" 
— not  "the  last-mentioned  share.**  Although,  in  effecty 
there  were  two  distinct  properties  to  be  divisible  at  different 
times,  in  respect  of  which  Mrs.  Cockrill's  share  or  propor- 
tion was  different  in  extent ;  yet,  the  words  are,  according 
to  correct  grammatical  construction,  large  enough  to  in- 
clude her  interest  in  both.  If,  according  to  the  natural 
sense  and  ordinary  interpretation  of  the  words,  they  are 
appUcable  to  both,  what  is  the  more  probable  construction? 
In  regard  to  the  personal  property,  the  share  given  is  im- 
mediate :  as  to  the  other  property,  there  is  a  further  con- 
tingency, namely,  that  of  the  legatee  surviving  other  per- 
sons who  have  survived  the  testatrix.  It  is  improbable 
that  the  testatrix  meant  to  exclude  the  husband  and  in- 
clude the  son  of  the  legatee  as  to  the  more  remote  and 
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contingent  fand^  without  entertaining  the  same  intention         1845. 
as  to  the  nearer  and  more  certain  fund.  Cockrill 

I  was  at  first  struck  by  the  use  of  the  expression  **  my    „      ^' 

•^  *^  •'        PiTCHFORTH. 

said  trustees/'  but  in  looking  at  the  bequest  of  the  per- 
sonal estate^  I  see  that^  however  unnecessarily^  the  testatrix 
gave  the  personal  estate  to  her  executors  upon  an  express 
trust  to  sell  and  convert  it.  There  is  nothings  therefore^ 
in  the  word  ''  trustees ''  which  has  the  effect  of  Limiting  the 
meaning  of  the  clause  in  question. 

Again,  I  was  struck  with  the  position  in  which  this 
clause  stands.  For,  preceding,  as  it  does,  the  clause  pro- 
viding that  the  trustees'  receipts  shall  be  sufficient  dis- 
charges to  the  purchasers,  and  following  a  clause  relating 
to  real  estate  only,  it  might  seem,  upon  a  first  perusal,  to 
apply  to  real  estate  only.  But  it  must  be  recollected  that, 
however  unnecessary  a  receipt  clause  may  be  as  to  sums 
received  by  executors  in  respect  of  the  personal  estate, 
yet,  here,  considering  the  previous  trust  as  to  the  person- 
alty, it  was  by  no  means  unnatural  for  the  testatrix  to 
insert  a  clause  so  framed  as  to  extend  to  such  sums ;  and 
she  has  accordingly  done  sa 

Upon  the  whole,  I  think  that  the  grammatical  and 
strictly  correct  construction  of  this  will  ought  to  prevail. 
The  plaintiff's  costs,  however,  must  be  paid  out  of  the 
estate,  as  the  testatrix  has  caused  the  difficulty  by  her  own 
language. 
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1845. 

Jan,  25thf 

21th, 
Feb.  Wth. 

Wm  of  realty, 
dated  prior  to 
the  1st  Janu- 
ary, 1838,  and 
bearing  upon 
the  face  of  it 
certain  oblite- 
rations which 
were  favourable 
to  the  claim  of 
the  heir  at  law 
of  the  testatrix, 
established 
against  the 
heir,  without 
the  oblitera- 
tions: the  eri- 
dence  leading 
to  the  condu- 
iion  that  the 
obliterations 
were  not  made 
previously  to 
the  execution 
of  the  will,  or 
under  circum- 
stances render- 
ing them  valid 
within  the  pro- 
visions of  the 
6th  section  of 
the  Statute  of 
Frauds;  and 
the  heir  not 
desiring  an 
issue. 


Wtnn  r.  Heveninohah. 

Ann  HEVENINGHAM,  spinster,  by  her  will,  dated 
the  23rd  April,  1824,  after  directing  payment  of  her  debts 
and  bequeathing  several  pecuniary  legacies,  gave,  devised, 
and  bequeathed  to  Henry  Smith,  Robert  Howse,  Jeremiah 
Wynn,  and  Joseph  Wynn  and  their  heirs,  all  her  real 
estate,  and  all  her  personal  estate  and  effects,  whatsoever 
and  wheresoever,  upon  trust  that  they  or  the  survivor  of 
them,  &c.  should,  as  soon  as  conveniently  might  be  after 
her  decease,  sell  the  real  estate  and  such  parts  of  her  per- 
sonal estate  as  were  saleable  in  their  nature,  and  collect  such 
parts  of  the  personalty  as  were  not  saleable,  and  should  stand 
possessed  of  the  monies  so  arising  from  her  real  and  perso- 
nal estate  upon  the  following  trusts;  viz.  as  to  one  tenth  in 
trust  for  Edward  Heveningham  and  his  wife  for  their  lives, 
and  then  for  their  children  in  equal  shares,  the  shares  of 
thr.  children  to  be  payable  at  twenty  one;  one  other  tenth 
in  irust  for  Henrietta  Maria  James  and  her  husband  for 
their  lives,  and  then  for  their  children  in  equal  shares,  such 
shares  to  be  payable  at  twenty  one;  another  tenth  in  trust 
to  pay,  transfer,  and  assign  the  same  to  Geoi^  Hevening- 
ham, his  executors,  administrators,  and  assigns,  to  and  for 
his  and  their  own  absolute  use,  benefit,  and  disposal,  and 
as  his  and  their  own  proper  monies;  another  tenth  in  trust 
for  Mary  Anne  Lovatt  and  her  husband  for  their  lives, 
and  then  for  their  children  in  equal  shares,  such  shares  to 
be  payable  at  twenty  one;  another  tenth  in  trust  for 
Sarah  Heveningham  for  her  life,  and  then  for  her  children 
in  equal  shares,  such  shares  to  be  payable  at  twenty  one; 
another  tenth  in  trust  for  Henry  Heveningham  absolutely, 
in  the  same  terms  in  which  the  gift  was  made  to  George 
Heveningham;  another  tenth  for  John  Heveningham  abso- 
lutely, in  the  same  manner;  another  tenth  in  trust  forElixa 
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Heveningliam  for  life^  and  then  for  her  children  in  equal  1845. 
shares^  such  shares  to  be  payable  at  twenty  one;  another 
tenth  for  Jane  Heyeningham  and  her  children  in  like 
manner;  and  the  remaining  tenth  for  Lncy  Heyeningham 
and  her  children  in  like  manner.  The  will  then  proceeded 
thus: — ^^'Proyided  always  and  I  hereby  direct  that  my  said 
trustees  and  the  soryiyors  and  snryiyor  of  them  and  the 
executors  and  administrators  of  such  suryiyor^  shall  pay 
and  apply  the  interest,  diyidends,  and  yearly  produce  of 
the  shares  of  the  respectiye  children  of  the  said  Edward 
Heyeningham,  Henrietta  Maria  James,  Mary  Anne  Loyatt, 
Sarah  Heyeningham,  Eliza  Heyeningham,  Jane  Heyening- 
ham, and  Lucy  Heyeningham,  of  and  in  the  said  trust 
monies  respectiyely,  for  or  towards  the  maintenance,  educa- 
tion, or  benefit  of  such  children  respectiyely  until  their 
respectiye  share  shall  become  payable,  and  in  case  of  the 
death  of  any  or  either  of  them  the  said  Edward  Heyening- 
ham, Henrietta  Maria  James,  Gecrge  Heveningham,  Mary 
Ann  Loyatt^  Sarah  Heyeningham,  Henry  Heveninghamy 
John  Heveninffham,  EUza  Heyeningham,  Jane  Heyening- 
ham, and  Lucy  Heyeningham,  without  leaying  issue  who 
should  attain  twenty  one  years;  then  I  will  and  direct  that 
my  said  trustees  for  the  time  being  shall  stand  possessed 
of  and  interested  in  such  deceased  person's  share  of  the 
said  trust  money,  upon  such  trust  in  fayour  and  for  the 
eqval  benefit  of  the  suryiyors  of  them  the  said  Edward 
Heyeningham,  Henrietta  Maria  James,  George  Hevening- 
ham,  Mary  Anne  Loyatt,  Sarah  Heyeningham,  Henry 
Hevemingham,  John  Heoenmgham,  Eliza  Heyeningham,  Jane 
Heyeningham,  and  Lucy  Heyeningham,  and  their  children 
and  issue,  upon  and  for  such  and  the  same  trusts,  and  to 
be  payable  and  paid  to  them  respectiyely  in  such  and  the 
same  manner,  and  at  such  and  the  same  times  as  is  herein- 
before expressed  as  to  their  seyeral  and  respectiye  original 
shares  or  share.''     And  the  testatrix  appointed  the  said 
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1845.        Henry  Smithy  Robert  Howse^  and  Jeremiah  WynUj  execn* 
tors  of  her  will. 

In  1833  the  testatrix  was  found  a  lunatic^  and  in  April 
1842  she  died.  The  several  persons  named  in  the  will  as 
donees  of  the  residuary  estate,  were  the  brothers  and  sisters 
of  the  testatrix,  of  the  half  blood.  Henrietta  Maria  James 
and  her  husband  died  in  the  lifetime  of  the  testatrix,  leaving 
five  children.  George  and  John  Heveningham  also  died  in 
her  lifetime,  without  having  been  married;  G^rge  having 
survived  John.  Edward  Heveningham,  who  was  the  testa- 
trix^s  heir  at  law,  and  Henry  Heveningham,  both  married 
after  the  date  of  the  will.  Edward  had  no  children,  Henry 
had  two  children,  who  were  born  respectively  in  May,  182S, 
and  February,  1834. 

The  sole  next  of  kin  of  the  testatrix  living  at  her  death 
were  such  of  the  before-named  persons  as  were  living  at 
that  time,  and  the  five  children  of  Mrs.  James. 

The  bill  was  filed  by  the  surviving  trustees  against  the 
several  persons  interested  in  the  residuary  estate,  prayii^ 
that  the  will  might  be  established,  and  the  usual  accounts 
taken. 

At  the  hearing  of  the  cause,  it  appeared  that  the  inll  had 
been  admitted  to  probate  with  the  names  which  are  printed 
in  italics  standing  therein,  although  in  the  original  will 
those  names  had  been  struck  out,  by  means  of  certain  lines 
drawn  through  them.  It  was  alleged  by  the  bill  that  this 
obliteration  took  place  before  the  testatrix's  death,  though 
whether  before  or  after  the  execution  of  the  will  the 
plaintiffs  could  not  state.  Under  these  circumstanceai,  the 
court  with  a  view  to  the  protection  of  the  heir  at  law  in 
reference  to  a  possible  unconverted  portion  of  the  resi- 
due (a),  directed  an  interrogatory  to  be  exhibited  for  the 

(a)  Cruse  v.  Barley,  3  P.  W.      Beav.  576  ;  Ex  parte  Prmg,  4  Y. 
20  ;  Ackroijd  v.  Smithson,  1  Bro.      &  C.  507. 
C.  C.   503 ;  Salt  v.  Chatlaway,  3 
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purpose  of  ascertaining  the  circumstances  under  which  the         1845. 
names  were  struck  out. 

The  cause  now  came  on  for  hearing  for  further  directions. 

Upon  examination  of  the  will  it  appeared  that^  besides 
the  erasures  in  question,  there  were  several  others  of  "v^hich 
the  more  important  ones  were  noticed  in  the  attestation. 
These  erasures,  however,  were  effected  by  means  of  a 
number  of  small  oblique  lines  which  appeared  to  have 
been  drawn  with  the  same  ink  with  which  the  will  was 
written;  whereas  the  erasures  in  question  were  effected  by 
means  of  horizontal  lines,  and  in  ink*  of  a  different  colour. 

It  was  agreed  that  the  affidavit  annexed  to  the  probate 
copy,  as  granted  by  the  Ecclesiastical  Court,  should  be 
received  as  evidence.  It  appeared  from  this  affidavit  that 
the  will  had  been  delivered  to  Mr.  Smith  the  solicitor  of 
the  testatrix,  immediately  after  its  execution,  and  had  been 
kept  by  him  for  many  years  in  a  bureau  in  his  bed-room, 
to  which  his  wife  had  access.  He  died  in  October,  1842. 
Some  short  time  previous  to  his  death  the  will  was  placed 
in  the  custody  of  Mr.  Robinson  the  plaintiff's  solicitor. 

Upon  the  interrogatory  exhibited  under  the  decree  in 
this  Court,  John  Windo  Harris,  one  of  the  attesting  wit- 
nesses to  the  will,  (the  others  being  dead),  was  examined. 
The  witness,  after  stating  that  the  names  ^^  George  Heve- 
ningham,''  ''Henry  Heveningham,"  and ''John  Heven- 
ingham"  were  partially  obliterated  in  two  places  in  the  wiU, 
deposed  as  follows : — "  Such  names  were  so  struck  out  or 
partially  obliterated  at  some  time  after  the  date  of  the  exe- 
cution, but  by  whom  or  for  what  purpose  I  cannot  say ; 
but  I  was  present  at  the  execution,  and,  from  being  clerk 
m  the  office  of  the  solicitor  who  prepared  the  will,  I  know 
that  they  were  not  obliterated  before.  But,  whether  the 
said  names  were  so  struck  out  or  partially  obliterated  in 
the  said  two  places,  or  at  all,  before  the  death  of  the  said 
Ann  Heveningham,  I  cannot  say.    The  said  Ann  Hevening- 
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1845.  ham  did  not  sign^  seal^  pnblisli^  and  declare  the  said  pro- 
duced paper  writings  as  and  for  her  last  will  and  testament^ 
after  the  said  words  or  names  were  struck  oat,  or  partially 
obliterated.''        *  *  * 

Upon  his  cross-examination  he  deposed  as  follows : —  ''I 
attested  the  execution  of  the  said  produced  paper  writing 
by  the  said  Ann  Heveningham,  on  or  about  the  24ith  of 
April,  1824.    The  said  produced  paper  writing  was  pre* 
pared  by  Mr.  Henry  Smith,  who  was  the  solicitor  of  the 
said  testatrix.    After  my  attesting  it,  Mr.  Smith  took  it 
into  his  possession,     tie  did  so  by  the  direction  of  the  said 
testatrix,  but  I  cannot  say  whether  he  kept  it  in  his  pos- 
session until  his  death ;  he  died  in  October,  1842.    I  con- 
tinued to  be  his  clerk  till  1833.    I  neyer  saw  the  said  ex- 
hibit after  I  had  attested  it  till  after  the  death  of  the 
said  testatrix.    I  first  read  it  over,  after  my  attestation,  in 
Mr.  Robinson's  office,  in  November,  1842.     I  did  so,  for 
the  purpose  of  examining  what  erasures  or  alterations  had 
been  made  in  it.    I  did  so  by  the  authority  of  the  said  Mr. 
Robinson,  solicitor  for  the  plaintiff  in  this  cause.    The 
erasures  or  alterations  that  were  made  in  the  said  produced 
paper  writing,  before  the  said  testatrix  executed  the  same, 
were  made  by  myself.  I  know  those  that  I  made,  from  their 
being  made  in  a  particular  manner,  and  also  from  haying 
as  clerk  to  Mr.  Smith,  written  it  all  out  myself,  and  from 
its  being  executed  very  shortly  after  I  had  written  it.    It  was 
as  I  wrote  it,  and  as  I  altered  it  when  I  attested  its  execu- 
tion.  My  memory  is  good  enough  for  that,  notwithstanding 
the  time  which  has  elapsed.    My  memory  in  this  respect  is 
confirmed  by  knowing  well  and  recollecting  at  the  time 
what  was  the  intention  of  the  testatrix  towards  the  persons 
whose  names  are  struck  out.        4e        ♦        ♦    Bemem- 
bering  that  I  am  on  my  oath,  I  can  say  that  the  names 
now  appearing  to  be  erased  were  not  erased  when  the 
testatrix  executed  the  same  paper  writing.^ 
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Mr.  Crmg  for  the  plaintiffs.  1845. 

Mr.  Ruisett  and  Mr.  Chandless,  for  the  defendant,  the 
heir  at  law. — ^The  obliterations  are  valid.  The  names 
were  originally  introdaced  by  mistake.  It  was  reasonable 
that  the  correction  should  be  made,  and,  under  the  circum- 
stances of  the  case,  the  testatrix  having  become  of  unsound 
mind  in  1888,  it  may  be  presumed  that  the  alteration  took 
place  before  the  1st  of  January,  1838.  In  Pechell  v.  Jen- 
iUfwon  (a),  a  codicil  without  date  and  unattested  was  made 
to  a  will  dated  in  June,  1830,  and  the  Ecclesiastical 
Court  pronounced  in  favour  of  the  codicil;  there  being 
nothing  to  shew  that  it  was  signed  after  the  1st  January, 
1838,  wheathe  stat.  1  Vict  c.  26,  came  into  operation.  In 
the  present  case  the  will  was  in  Smith's  custody  before  the 
1st  January,  1838,  and  the  question  is,  whether  he  made 
alteration,  and,  if  so,  whether  he  did  it  under  the  testa- 
trix's authority.  He  was  her  solicitor,  relative,  and  confi- 
dential Mend.  It  is  not  to  be  presumed  that  he  made  the 
alteration  of  his  own  accord  and  without  her  knowledge : 
he  had  no  interest  in  so  doing. 

Mr.  Wigram  and  Mr.  Toiler^  for  the  defendants,  the 
Lovatts — The  onuB  is  on  the  heir  at  law  to  shew  that  there 
has  been  a  revocation  of  the  will.  The  erasures,  to  be  effect- 
ual, under  the  Statute  of  Frauds,  must  have  been  done  by  the 
testatrix,  or  by  her  direction,  and  in  her  presence.  It  is 
dear  from  the  evidence  of  Harris,  that  the  erasures  in  ques- 
tion were  not  made  at  the  time  of  the  execution  of  the  will. 
After  execution  it  was  delivered  to  Smith,  who  kept  it  till 
1841.  It  is  probable  that  Smith  made  the  alteration,  in- 
tending afterwards  to  call  the  testatrix's  attention  to  it  and 
to  obtain  her  sanction.    If  so,  the  obliteration  is  ineffect- 

(a)  2  Curt.  273. 
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1846.  ual :  Doe  d.  Perkes  v.  Perkeg  (a),  Martins  v.  Gardmer  (6), 
Colvin  v.  ^£»^  (c).  The  presumption  which  arose  in 
Pechell  v.  JimAtfi^ofi^  in  regard  to  personalty,  cannot  anae 
in  regard  to  realty,  until  the  provisions  of  the  6th  section  d 
the  Statute  of  Frauds  have  been  satisfied. 

Mr.  Teed  and  Mr.  Torriano,  for  other  defendants  in  the 
same  interest. 

Mr.  Swanston  and  Mr.  CTugman,  for  other  defendants 
in  the  same  interest. — At  the  date  of  the  will,  the  three 
legatees  whose  names  are  struck  out  were  young  nnmanied 
men.  Their  names  might  on  that  account  be  omitted  in  the 
first  part  of  the  proviso^  relative  to  maintenance.  The  same 
reason  did  not  exist  as  to  the  remaining  part  of  the  proriM). 
It  was  clearly  the  intention  of  the  testatrix,  that  in  csae 
any  of  the  legatees  should  die  without  leaving  issue  to  at- 
tain twenty-one,  the  share  of  that  legatee  should  go  over  to 
the  others  or  their  issue  attaining  twenty-one.  The  effect 
of  the  plaintiff's  construction  is  to  create  an  intestaiy. 
It  is  submitted  that  the  will  as  unaltered  is  more  correct  in 
its  frame,  and  more  consistent,  on  the  &ioe  of  it,  with  the 
probable  intention  of  the  testatrix,  than  it  will  be  if  the 
obliterations  are  held  valid.  In  addition  to  this,  the  testi- 
mony of  Mr.  Harris  is  unimpeached. 

Mr.  Russell,  in  reply. 

All  parties  declined  taking  an  issue. 

Feb.  nth.  The  VICE-CHANCELLOR : — I  have  considered  the  qnes« 
tioDs  of  fact  which  the  counsel  for  all  parties  in  this  case 
expressed  a  wish  that  I  should  not  send  to  a  juiy,  but 

(a)  3  B.  8r  Aid.  489.  (b)  8  Sim.  73.         (c)  2  Hagg.  Ecc  R.  266. 
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sliotild  decide  myself.  They  relate  to  certain  ink  lines,  1845. 
which,  in  the  seventeenth  page  of  the  will  of  the  testatrix, 
are,  by  way  of  obliteration,  or  attempted  obliteration,  drawn 
across  the  names  ''  George  Heveningham,'^  "  Henry  Heven- 
ingham,''  and  '^  John  Heyeningham;"  the  dispute,  which 
I  understand  to  concern  freehold  estate  only,  being,  whe- 
ther these  ink  lines  were  made  before  the  testatrix's  exe- 
cution of  the  will,  or  were,  if  made  afterwards,  made  (to 
use  the  language  of  the  Statute  of  Frauds)  "  by  the  testatrix 
herself,  or  in  her  presence,  and  by  her  directions  and  con- 
sent." Supposing  the  ink  lines  to  be  in  either  of  these 
predicaments,  the  heir-at-law  is  considered  to  be  entitled 
to  participate  in  the  produce  of  her  freehold  estate  in  a 
manner  in  which  otherwise  he  is  not,  and  it  is  considered 
for  his  interest  to  maintain  the  afibmative  in  the  dispute, 
as  I  have  stated  it 

His  view  of  the  case  has  not  been  taken  by  the  Eccle- 
siastical Court ;  where  probate  of  the  will  has  been  granted, 
(the  heir  being  one  of  the  next  of  kin)  without  the  ink 
lines  and  with  the  names;  treating  them  as  not  erased — as 
not  obliterated.  The  matter  may  not  have  been  discussed 
adversely  in  that  Court ;  which,  however,  had  before  it  an 
affidavit,  made  by  several  deponents  addressed,  or  in  part 
addressed  to  the  point :  and  I  think,  that  the  conclusion 
there,  being  as  it  is,  would  have  been  the  same,  if,  in 
addition  to  that  affidavit,  the  Prerogative  Court  had  had 
before  it  the  rest  of  the  materials,  with  which  I  have  to 
deal  on  the  present  occasion.  The  argument,  therefore, 
of  the  heir-at-law,  though  addressed  to  this  Court  with 
respect  only  to  real  estate,  appears  clearly  to  be  substan- 
tiaUy  opposed  to  the  judgment  of  the  Prerogative  Court — 
an  observation  which  may  or  may  not  be  of  weight,  but,  of 
course,  is  very  far  from  conclusive ;  nor,  if  unable  to  assent 
to  that  judgment,  ought  I  to  conceal  the  opinion. 

All  parties  are,  as  I  understand,  agreed  that  the  will 
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1845.        was  executed  by  the  testatrix  in  the  year  1884^  in  whidi 

w^nn'      ^^  bears  date.     She  does  not  appear  to  hav'e  re-executed  it, 

V,  or  to  have  made  any  codicil,  and  the  statute  of  1887  ii 

Hbybnxno- 

admitted  on  each  side  not  to  affect  the  case. 

Of  the  attesting  witnesses  to  the  will^  one  only  has  been 
examined,  the  only  one  indeed  aliye.  The  other  two  died, 
as  I  collect,  before  the  testatrix.  Mr.  Smith,  the  sdidtor, 
in  whose  office  the  will  was  prepared,  who  appears  to  have 
been  present  at  its  execution,  and  is  appointed  by  it  one 
of  the  trustees  and  executors,  is  dead  also;  as  is  hit 
wife,  to  whom  the  testatrix  was,  as  I  collect,  related. 
Neither  of  thdn  has  been  or,  as  I  collect,  could  have  been 
examined. 

The  body  of  the  will  was  written  by  Mr.  Harris,  the  at- 
testing witness  now  living,  whom  I  have  mentioned,  then 
Mr.  Smith's  clerk.  There  is  not  any  positive  or  direct 
proof,  or  rather,  probably,  I  ought  to  say,  there  is  not  any 
proof,  when  or  where,  or  in  whose  presence,  or  by  whom 
the  ink  lines  were,  or  any  one  of  them  was  made ;  but  it 
is  reasonable  to  suppose,  that  they  were  all  made  together 
on  a  single  occasion.  Mr.  Harris  ought,  I  think,  to  be 
considered  as  swearing  positively  and  deliberately  to  the 
fact  that  neither  of  them  was  made  before  the  execution, 
or  before  the  attestation,  of  the  will. 

The  exact  place  and  mode  of  custody  of  the  instrument, 
from  the  time  of  the  completion  of  its  formal  execution 
and  attestation  to  the  testatrix's  death,  do  not  fully  appear 
on  the  evidence.  I  collect,  however,  that  it  was  taken  by 
Mr.  Smith,  with  her  assent,  into  his  keeping,  immediately 
after  its  execution  and  attestation ;  and  the  probabiHty,  at 
least,  is,  that  it  remained  from  thenceforth  in  his  honae 
until  some  time  after  the  testatrix  had  fallen  into  a  state 
of  mental  incapacity.  It  is  agreed  on  each  side  that  she 
fell  into  that  state  in  1883  or  1884,  and  never  recovered, 
and  that  she  died  in  the  year  1842;  before  which  event 
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Mr.  Smith  appears  finally  to  have  parted  with  the  custody        1845. 
of  the  wiU ;  and  there  seems  substantial  reason  to  believe      ^^^J7^ 
that  the  ink  lines  were  on  it,  when  he  so  finally  parted  «• 

with  it,  as  they  now  stand.  ham. 

Having  made  these  preliminary  statements,  I  think  it 
convenient  next  to  express  my  opinion,  whether,  assuming 
the  ink  lines  not  to  have  been  made  before  the  execution 
of  the  will,  there  is  evidence  shewing,  or  ground  for  pre- 
suming, that  they  were  made  by  the  testatrix  herself  or  in 
her  presence.  As  I  have  already  intimated,  I  am  not 
aware  that  there  is  any  such  evidence ;  and  my  opinion  is, 
that  the  nature  of  the  custody  of  the  instrument,  as  far  as 
I  collect  it,  and  the  admitted  facts  of  the  case,  preclude 
any  such  presumption.  That  she  visited  Mr.  and  Mrs. 
Smith  at  their  house  firequently  or  occasionally,  while  the 
will  was  there,  I  doubt  not ;  and  that  it  is  very  possible 
that  she  may  have  seen  the  will  when  there,  or  spoken  of 
it  while  it  was  there,  or  both,  I  agree :  but  there  is  no 
proof  that  she  did  so,  and  I  cannot  assume  it.  I  consider 
therefore,  the  correct  judicial  conclusion  to  be,  that  the 
ink  lines,  if  they  were  made  after  the  testatrix's  execu- 
tion of  the  wiU,  were  so  made,  not  by  herself,  nor  in  her 
presence;  nor  is  there  proof,  nor  can  I  infer,  that,  if  made 
after  the  execution  of  the  will,  they  were  made  by  her 
direction. 

The  next  remark,  whatever  may  be  its  weight,  is  of  a 
nature  sufficiently  obvious ;  namely,  that  the  admitted  cir- 
cumstances, the  absence  of  any  proved  misconduct,  and  of 
any  suspicious  conduct  on  the  part  of  any  person  in  par- 
ticular, and  the  absence  of  any  slur  upon  the  reputation  of 
any  one  person  concerned,  render  the  alleged  fact,  that 
the  lines  were  made  after  her  execution  of  the  will  neither 
by  herself  nor  in  her  presence,  one  of  an  improbable  kind — 
I  do  not  say  impossible — I  do  not  say  extremely  or  violently 
improbable — but  improbable.  That  which  is  improbable 
may  of  course  have  taken  place;  nor  can  it  be  considered 
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1845.        an  absurd  or  irrational  contention  to  assert  that  this  did 
take  place :  it  is  matter  of  reasonable  inquiry. 

By  what  I  have  said  the  inquiry^  of  course^  is  now  re- 
duced to  the  question^  whether  upon  the  evidence  before 
the  Courts  it  ought  or  ought  not  to  be  taken  that  the  ink 
lines  were  made  before  the  will  was  executed.    The  obsenra- 
tion  is  probably  just^  that  the  proviso  or  clause  where  the^ 
occur  is  with  them,  rather  than  without  them,  in  the  form 
and  of  the  nature  that  a  lawyer  would  expect  in  a  will| 
worded  in  other  respects  as  the  will  in  question  is;  b^ 
which  I  mean,  that  I  think  it  likely,  that  had  the  ink 
lines  never  been  made,  a  lawyer  reading  the  wiU  would 
have  guessed  that  the  three  names  in  question  had  been 
written  among  the  other  names  in  the  clause  or  proviso 
through  inadvertence  merely;  though  it  is  right  also  to 
mention,  that  the  will,  with  or  without  the  three  names  in 
the  places  in  question,  with  or  without  the  ink  lines,  must 
probably  be  with  reason  thought  not  to  exhibit  through- 
out marks  of  extreme  care,  or  consummate  skill,  or  great 
accuracy,  in  its  preparation ;  and,  in  particular,  that  the 
word  "issue,"  twice  occurring — the  word  " leaving,'*  and 
the  word  "  survivors,"  in  the  proviso  or  clause  under  con- 
sideration, render  it,  whether  read  with  or  without  the  ink 
lines,  not  such  as  a  lawyer  (to  repeat  a  phrase  just  used) 
would  have  expected  to  find  in  a  will,  worded  in  other 
respects  as  this  will  is.     A  conveyancer,  or  any  lawyer, 
must,  I  think,  see  (I  do  not  say  invalidity,  uncertainty,  at 
absurdity,  but)  a  want  of  adaptation, — a  want  of  fitness  in 
the  clause,  with  or  without  the  ink  lines ;  and  though  a 
disposition  to  adhere  to  Mr.  Harris,  as  a  witness,  conld 
not,  I  think,  be  created  or  increased  by  what  he  says  of 
the  intention  of  the  testatrix;  yet  it  would,  I  think,  be 
wrong  to  treat  him  as.  being,  on  that  ground,  a  witness 
unworthy  of  credit.     It  would  be  too  strong  to  say,  that 
it  is  absurd  to  suppose  it  possible  for  the  testatrix  to  hsTe 
intended  the  clause  to  stand  with  the  three  disputed  names 
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in  it.  The  minute  or  memorandum  of  attestation,  written  1845. 
as  it  appears  to  be,  and  noticing  alterations  particularly 
and  generally,  is  consistent  with  either  theory :  a  remark, 
subject,  however,  to  this  observation,  that  the  obliterations 
in  question,  if  intended  as  obliterations,  are  of  such  ma- 
teriality as  to  render  it  probable  rather  than  improbable, 
that,  if  they  had  been  made  before  the  execution  of  the 
will,  they  would,  as  some  alterations  are  specified  by  the 
minute  or  memorandum  of  attestation,  have  been  also 
specified  in  it. 

Is  there,  then,  a  presumption  in  favour  of  these  oblitera- 
tions having  preceded  the  execution,  sufficiently  strong  to 
outweigh  the  evidence  of  Mr.  Harris,  if  otherwise  credible? 
I  think  not  The  circumstances  to  which  I  have  referred, 
and  the  mere  comparison  of  the  appearance  of  these  obli- 
terations with  that  of  other  alterations  in  the  will,  would,  in 
the  absence  of  any  parol  evidence,  have  rendered  a  supposi- 
tion that  the  obliterations  in  question  did  not  precede  the 
testatrix's  execution  not  violently  improbable;  though  I 
agree  that  probably,  had  Mr.  Harris  not  been  examinable, 
the  obliterations  must  have  stood  as  part  of  the  will.  Is 
he^  then,  a  trustworthy  and  credible  witness  upon  the 
point  under  consideration?  His  reputation  and  respecta- 
bility are  not  impeached,  they  are  not  questioned.  He 
must  be  treated  as  a  witness  of  unblemished  character, 
unless  so  far,  if  at  all,  as  by  his  testimony  now  before  the 
Court  he  is  blemished.  He  is  not  contradicted  in  any 
respect.  His  evidence  includes  no  impossibility,  and  but 
one  improbability,  not  comprised  in  the  observations  that 
I  have  already  made,  namely,  the  clear  and  accurate  recol- 
lection of  the  state  of  the  instrument  at  the  time  of  its 
execution,  which  after  the  lapse  of  so  many  years  he  states 
himself  to  have.  Considering,  however,  that  he  was  then 
between  twenty-five  and  thirty-five  years  of  age,  and  that 
he  was  Mr.  Smith's  clerk,  and  wrote  the  body  of  the  will  in 

VOL.  I.  u  u  c.  c.  c. 
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1845.  that  capacity^  and  was  an  attesting  witness  who  signed  his 
name  on  every  sheets — considering  also  that  I  must  assume 
him  to  be  a  respectable  man,  of  good  reputation, — ^I  think 
that  it  would  be  unsafe  judicially  to  discredit  him. 

It  has  been  stated  at  the  bar,  though  not  proved,  that 
the  draft  of  the  will  exists,  exhibiting  on  the  face  of  it  ink 
lines  across  the  names  in  question,  corresponding  with  the 
ink  lines  in  the  will  itself,  which  ar^  in  dispute.  Suppos- 
ing this  to  be  so,  it  does  not,  without  more,  seem  to  me 
to  afford  a  weighty,  if  any,  argument  against  the  evidence 
of  Mr.  Harris,  nor  has  the  statement  increased  or  diminished 
the  strong  wish  that  I  have,  from  the  beginning.  Mi  and 
expressed,  that  this  point  should  be  tried  in  an  issu^  and 
not  decided  by  me  without  that  assistance,  or  the  belief 
that  I  have,  throughout  the  discussion  and  consideration  of 
the  case,  entertained,  and  more  than  once  mentioned,  both 
that  an  oral  examination  of  Mr.  Harris  would  be  usefbli 
and  that,  besides,  there  is  evidence  procurable,  which  nov 
I  have  not.  The  parties,  however,  with  the  knowledge  cf 
all  this,  with  the  knowledge  that  either  of  them  might  have 
had  an  issue  by  asking  for  it,  having  persevered  in  desir- 
ing me  to  decide  the  point  without  it,  I  have  determined 
rather  to  consult  their  wishes  than  my  own  under  such 
circumstances,  especially  as  the  value  of  the  funds  in  dis- 
pute is  not  large.  Finding  it,  therefore,  in  a  sense  incum- 
bent on  me  to  come  to  a  decision  upon  the  materials  at 
present  before  the  Court,  I  declare  my  opinion,  after  an 
attentive  consideration  of  the  case,  to  be,  that  the  proper 
judicial  conclusion  from  these  materials,  as  to  the  real  estate, 
is  one  consentaneous  to  that  of  the  Prerogative  Court  as  to 
the  personal  estate. 


All  parties  by  their  counsel  desiring  that  the  question  raised  ly 
the  pleadings  in  these  causes  whether  the  names  **  George  Heyening- 
ham,"  ''  Henry  Heveningham/'  and  '*  John  Heveningham,^  appetring 
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upon  the  face  of  the  original  will  to  he  struck  through  with  a  pen  and  ink, 
are,  as  to  the  real  estate  of  the  testatrix,  to  he  read  as  remaining  in  the  said 
will— declare,  that  the  names  "George  Heveningham,"  "  Henry  Heven- 
ingham,"  and  "  John  Heveningham,"  appearing  in  two  places  in  the  said 
original  will  to  be  respectively  struck  through  with  a  pen  and  ink,  ought, 
as  to  the  real  estate  of  the  said  testatrix,  to  he  read  as  if  the  same  still 
remained  entirely  unohliterated,  and  as  part  of  the  clause  of  the  said  will 
in  which  they  are  respectively  contained.  Declare,  that  upon  the  death 
of  John  Heveningham,  in  the  lifetime  of  the  testatrix,  without  leaving 
iflsoe.  Ills  one-tenth  share  survived  to  the  other  persons  entitled  under  the 
said  will  to  the  residue  of  the  said  testatrix's  estate,  and  that,  upon  the 
death  of  George  Heveningham,  his  original  share  survived  in  like  manner, 
and  his  accrued  share  lapsed.  Declare,  that,  according  to  the  true  con- 
struction of  the  proviso  in  the  said  will  contained  as  to  the  death  of  any 
of  the  persons  therein  mentioned,  without  leaving  issue  who  shall  attain 
the  age  of  twenty-one  years,  the  gift  over,  in  such  proviso  contained,  is 
not  confined  to  the  shares  of  such  of  the  same  persons  as  should  die  in  the 
lifetime  of  the  said  testatrix,  and  that  the  one-tenth  share,  hy  the  said  will 
expressed  to  be  given  to  the  said  plaintiff,  Henry  Heveningham,  in  the 
trust  monies  in  the  said  will  mentioned,  is  not  absolutely  and  uncondition- 
ally vested  in  him,  but  will  be  liable  to  the  operation  of  the  said  gift  over 
if  he  shall  die  without  leaving  issue  living  at  the  time  of  his  death  who 
shall  have  attained  or  shall  attain  the  age  of  twenty-one  years,  but  that 
he  is  absolutely  and  unconditionally  entitled  to  the  eighth  part  of  the  two 
tenth  parts  of  the  said  trust  monies,  which,  by  the  deaths  of  the  said 
George  Heveningham  and  John  Heveningham,  have  become  liable  to 
the  operation  of  the  said  gift  over. 


1845. 


U  U2 
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1845. 
Jan.  29M, 

Feb.  2UU 

Testator,  after 
giving  a  gene- 
ral direc;ion 
for  payment 
of  hia  debts, 
gare  and 
bequeathed  all 
his  real  and 
personal  estate 
to  his  wife  for 
life,  and,  after 
her  decease,  he 
directed  all  his 
real  and  per- 
sonal estate  to 
be  sold,  and 
the  produce 
to  be  divided 
between 
the  children  of 
certain  persons 
named  in  the 
will.  And  he 
directed  that 
the  purchaser 
or  purchasers 
of  any  part  of 
his  reed  or  per- 
sonal estate 
should  not  be 
liable  to  see  to 
the  application 
of  the  purchase- 
money,  and 
that  the  receipt 
or  receipts  of 
his  executor, 
his  heirs,  exe- 
cutors, and  ad- 
ministrators, 
should  be  a 
sufiScient  dis- 
charge or  suffi- 
cient discharges 
to  the  pur- 
chasers :  and 
he  appointed 
his  wife  and 
A.  B.,  his  exe- 
cutrix and  exe- 
cutor : — Heldf  1st,  that  the  executrix  and  executor,  or  one  of  them,  had  an  implied  power  (id 
the  testator  died  indebted)  to  sell  the  real  estate  for  payment  of  the  debts ;  2ndly,  that  die 
executrix  and  executor  having  entered  into  a  contract  for  the  sale  of  parts  of  the  estate,  and  it 
being  shewn  that  at  the  time  of  the  contract  there  were  unsatisfied  debts  of  the  testator,  the 
contract  was  valid ;  3rdly,  that  the  purchaser  was  not  bound  to  take  the  title  without  the  eoo- 
currenoe  of  the  heir-at-law. 


GtosLiNo  V.  Cartes. 

James  LLOYD,  by  his  wUl,  dated  4th  November, 
1843,  directed  all  his  just  debts,  fnneral  and  testamentarj 
charges  and  expenses,  to  be  paid  out  of  his  estate  and 
effects ;  and  subject  thereto,  and  also  to  the  payment  of 
£h  to  his  executor,  thereinafter  named,  for  his  trouble  in 
taking  upon  him  such  office,  he  gave  and  bequeathed  all 
his  freehold,  copyhold,  leasehold,  personal,  and  other  his 
real  and  personal  estate  whatsoever  and  wheresoever,  whe- 
ther in  possession,  reversion,  remainder,  or  expectancy, 
unto  his  dear  wife  Susannah,  during  the  term  of  her  natu- 
ral life,  for  her  sole  and  separate  use,  and  free  from  the 
debts  and  control  of  any  future  husband  she  might  inter- 
marry with;  and  from  and  after  her  decease,  he  directed  aU 
his  real  and  personal  estate  and  effects  to  be  sold,  either 
by  private  sale  or  public  auction,  for  the  best  price  that 
could  be  got  for  the  same ;  and  after  payment  of  the  ex- 
penses of  such  sale  and  incident  thereto,  he  directed  the 
produce  thereof  to  be  divided  and  paid  in  the  following 
manner  (that  is  to  say),  one  equal  part  thereof  to  the 
children  of  his  sister  Mary  Neale,  widow  of  Thomas  Neale, 
if  more  than  one,  in  equal  shares  and  proportions,  and  if 
but  one  child,  then  to  such  only  child;  and  as  to  one 
other  part,  &c.  [The  testator  gave  the  three  remaining 
fourth  parts  of  the  produce  in  the  same  form  to  the  child- 
ren of  three  other  different  persons  named  in  the  will.] 
And  the  testator  directed  that  the  purchaser  or  purchasers 
of  the  whole  or  any  part  of  his  real  or  personal  estate 
should  not  be  liable  to  see  to  the  application  of  the  pur- 


CASES   IN    CHANCERY.  645 

chase-money;  and  that  the  receipt  and  receipts  of  his  exe-         1845. 
cutor^  his  heirs,  executors,  administrators,  and  assigns,  or       qoslino 
other  person  or  persons  acting  in  the  administration  of  «^* 

that  his  will,  should  be  a  sufficient  discharge  or  sufficient 
discharges  to  the  purchasers  of  the  whole  or  any  part  of 
the  real  or  personal  estate  directed  to  be  sold  under  that 
his  will.  And  he  directed  that  his  said  executrix  and  exe- 
cutor, and  their  respective  heirs,  executors,  administrators, 
and  assigns,  should  retain  to  and  reimburse  herself,  him- 
self, and  themselves,  all  loss,  costs,  charges,  damages,  and 
expenses  which  she,  he,  or  they,  or  any  of  them,  might 
sustain,  pay,  suffer,  or  be  put  unto  in  the  execution  of  his 
will ;  and  that  neither  of  them  should  be  answerable  or 
accountable  the  one  for  the  other,  nor  for  involuntary 
losses.  And  he  appointed  his  wife  Susannah  executrix, 
and  W.  Gosling  executor  of  his  will. 

The  testator  died  shortly  after  the  date  of  his  will,  which 
in  December,  1843,  was  duly  proved  by  the  executrix  and 
executor. 

Upon  the  allegation  that  the  testator  was  considerably 
indebted  at  his  death,  and  that  his  personal  estate  was  not 
sufficient  for  the  payment  of  his  debts,  his  executor  and 
executrix  caused  his  real  estate  to  be  put  up  for  sale,  in 
lots,  by  public  auction,  on  the  6th  of  May,  1844.  By  the 
fifth  condition  of  sale,  the  purchaser,  in  case  he  should  re- 
quire the  testator's  heir-at-law  to  be  a  party  to  the  convey- 
ance, was  to  be  at  the  expense  of  tracing  his  pedigree  and 
obtaining  his  concurrence  in  the  sale ;  and  by  the  eleventh 
condition,  it  was  provided,  that  the  executrix,  Susannah 
Lloyd,  should,  if  required,  disclaim  any  life-estate  she  might 
be  supposed  to  have  in  the  premises,  or  any  part  thereof. 

At  the  sale,  John  Carter,  the  defendant,  was  declared 
the  purchaser  of  a  piece  of  freehold  land,  forming  lot  2,  at 
the  sum  of  £155,  and  he  entered  into  and  signed  an  agree- 
ment for  the  purchase,  and  paid  his  deposit.     An  abstract 
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1845.        of  the  title  of  the  vendors  to  the  premises  was  afterwards 
G^^      delivered  to  him. 

^'  The  bill  which  was  filed  by  the  vendors  to  enfotrce  specific 

Cartbb» 

performance  of  the  agreement,  charged  that  in  the  coarse 
of  the  correspondence  which  took  place  between  the  soli- 
citors of  the  respective  parties,  the  plaintiffs'  solicitor  dis- 
tinctly apprised  the  defendant's  solicitor  that  the  testator's 
personal  estate  was  insufficient  for  the  payment  of  his  debts, 
and  that  the  sale  had  been  made  by  the  executors  for  the 
purpose  of  raising  a  fund  for  the  discharge  of  such  debts; 
and  that  the  plaintiffs  had  also  informed  the  defendant  that 
the  testator's  widow  was  willing  to  disclaim  her  life-interest, 
and  to  release  her  dower,  by  which  means,  as  the  plaintifis 
insisted,  the  power  of  sale  contained  in  the  will  would  be 
accelerated. 

The  defendant  by  his  answer  insisted,  that,  the  property 
in  question  not  having  been  devised  by  the  testator  to  the 
plaintiffs  in  trust  for  sale,  and  for  the  payment  of  his  debts, 
but  having  been  merely  charged  with  the  payment  of  them, 
the  legal  estate  was  vested  in  the  plaintiff  Susannah  Lloyd, 
the  testator's  widow,  for  her  life,  and  the  reversion  in  fee 
expectant  on  her  decease  belonged  to  the  testator's  heu> 
at-law ;  and  that  the  plaintiffs,  as  executors,  were  unable, 
without  the  heir-at-law  joining,  to  make  a  good  and  cobd- 
plete  conveyance  to  a  purchaser,  and,  in  fact,  had  not  any 
power  to  sell.     Moreover,  that  the  only  period  appointed 
by  the  testator  in  his  will  for  the  sale  of  all  or  any  part  of 
his  hereditaments  was  after  the  death  of  his  widow,  and 
that  the  different  persons  intended  by  the  testator  to  take 
the  benefit  of  the  reversionary  fund,  and  among  whom  the 
produce  of  the  sale  of  his  real  and  personal  estate  was  to 
be  divided,  were  not  capable  of  being  ascertained  until  the 
period  of  such  distribution  should  have  arrived.    And  al- 
though the  defendant  admitted  that  the  plaintiffs  had 
given  him  such  information  as  to  the  object  of  the  suit  as 


Cartbr. 
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charged  in  the  bill^  yet  he  stated,  that,  during  the  whole  of        1345, 
the  correspondence  between  the  respective  solicitors,  the      ^^'^     * 
necessity  of  selling  the  whole  of  the  real  estate  of  the  tes-       _  v. 
tator,  or,  in  particular,  the  hereditaments  comprised  in  lot 
2,  had  nevar  been  shewn. 
The  cause  now  came  on  for  hearing. 

Mr.  Wigrwm  and  Mr.  Hardy ,  for  the  plaintiffs,  relied  on 
Shaw  V.  Borrtr(d),  Ball  v.  Harris  (b),  and  Forbes  v.  Pea- 
cock{c),  as  shewing,  that,  under  the  charge  of  debts  the 
plaintiffs  had  an  implied  power  to  sell  and  to  give  receipts 
for  the  purchase-money.  They  also  contended,  that  the 
heir-at-law  was  not  a  necessary  party  to  the  conveyance ; 
but  that,  if  he  was,  that  was  a  mere  question  of  convey- 
ance, and  that  the  fifth  condition  of  sale,  which  had  been 
adopted  by  reason  of  the  difficulty  of  finding  the  heir,  im- 
posed the  expense  of  solving  that  question  on  the  pur- 
chaser. 

Mr.  Teed  and  Mr.  Goldsmith,  for  the  defendant. — ^The 
question  is,  whether  a  general  charge  upon  the  testator's 
estate  gives  an  implied  power  to  the  executors  to  sell  for 
payment  of  his  debts.  In  Shaw  v.  Borrer,  and  Ball  v. 
Harris,  a  legal  estate  in  fee  was  vested  in  the  devisees 
in  trust,  or  one  of  them ;  and  the  sale  was  niade  by  or  with 
the  consent  of  the  devisees.  Here,  there  is  no  party  who 
can  give  his  assent  to  the  sale  of  the  fee.  If  in  cases  of 
this  nature  the  executors  alone  have  power  to  sell,  the 
consequences  may  sometimes  be  that  a  valuable  estate 
may  be  put  up  for  sale  in  payment  of  a  very  few  debts. 
The  question  certainly  is,  who  can  give  a  legal  discharge ; 
but  it  does  not  follow  that  executors  are  necessarily  the 
proper  parties  to  do  so.    In  Potion  v.  Randall  {d),  a  di- 

(a)  1  Keen,  559.  (c)  11  Sim.  152. 

(b)  8  Sim.  485  ;  4  Myl.  &  Cr.  (d)  IJ.  &  W.  189. 
264. 
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1845.  rection  by  will  for  the  sale  of  an  estate  in  a  given  event, 
without  any  direction  by  whom  it  was  to  be  sold^  was  held 
not  to  give  a  power  of  sale  to  the  executors  by  implicatioQ. 
In  Forbes  v.  Peacock  (a),  it  was  said^  by  Rolfe,  B.^  that  the 
produce  of  the  sale  in  that  case  was  to  be  distributed  in  a 
way  in  which  the  executors  alone  could  distribute  it,  and 
consequently  that  a  power  of  sale  in  the  executors  was  to 
be  implied.  In  that  case,  also^  it  may  be  remarked^  the  time 
for  sale  had  arrived.  But  no  necessity  for  distribution  by 
executors  is  shewn  in  the  present  case.  It  is  not  shewn 
that  there  are  any  debts.  Suppose  the  testator  had  diarged 
bis  estate,  as  he  has  in  this  case,  and,  subject  to  such  charge, 
had  given  the  fee  to  A.  B.,  could  the  administrator  have 
sold  the  property  without  the  concurrence  of  the  devisee? 
That  brings  it  to  the  question  whether  the  heir-at-law  is 
not  a  necessary  party  to  the  conveyance.  [The  Vtee- 
Chancellor.  —That  question  seems  at  preseut  premature.] 
It  has  been  stated  that  there  is  a  difficulty  in  finding  tbe 
heir.  If  so,  it  is  submitted  that  the  question  is  one  of 
title,  and  not  of  conveyance :  Wynne  v.  Griffith  {b). 

In  the  course  of  the  argument,  the  Vice-  Chancellor  re- 
ferred to  Bailey  v.  Ekins  (c),  and  Dolton  v.  Hewen  (rf). 

The  yiCE-CuANCELLOR,  having  asked  the  plaintiffs' 
counsel  whether  their  clients  would  undertake  to  prove 
the  existence  of  debts  of  the  testator  at  the  time  of  the 
contract,  and  having  been  answered  in  the  affirmative, 
proceeded  with  his  judgment  as  follows : — 

In  Sliaw  V.  Borrer  there  was  a  charge  of  all  the  testator's 
debts.  The  fee  of  the  advowson  was  devised  to  John  Ken- 
ward  Shaw  and  John  Cornwall,  upon  trust,  not  for  payment 
of  the  debts,  but  for  purposes  totally  foreign  to  that  object. 

(o)  11  Mee.  &  W.  630,  639.  (c)  7  Vcs.  319. 

{h)  1  Rubs.  283.  {d)  6  Madd.  9. 
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One  of  the  objects  of  that  trust  was  Robert  William  Shaw^         1845. 
who  was  to  be  presented  to  the  living  of  which  the  advow-       Gog[,,^J 
son  was  the  subject  of  the  contract  for  sale.    The  testator  «• 

appointed  John  Ken  ward  Shaw^  Robert  William  Shaw^ 
and  John  Kenward  Shaw  Brooke^  his  executors.  John 
Cornwall  was  a  trustee  of  the  fee^  but  not  an  executor. 
John  Kenward  Shaw  was  both  a  trustee  of  the  fee  and  an 
executor^  and  Robert  William  Shaw  and  John  Kenward 
Shaw  Brooke  were  not  trustees  of  the  fee^  but  executors. 
The  will  was  proved  by  the  executors^  and  the  contract 
was  entered  into  with  the  plaintiff  by  Mr.  John  Kenward 
Shaw  and  Mr.  Cornwall^  the  trustees  of  the  advowson^  in 
concurrence  with^  or  at  the  request  of,  the  executors^  as  it 
was  alleged.  Now,  Robert  William  Shaw  was  an  exe- 
cutor. As  a  person  beneficially  interested^  his  concur- 
rence would  not  alone  have  been  sufficient;  because  the 
daughters  were  also  interested  in  the  question.  It  seems 
plain  that  the  Master  of  the  Rolls  did  not  proceed  upon 
the  notion  that  the  concurrence  of  the  persons  who  were 
beneficially  interested  under  the  will  was  necessary.  The 
Master  of  the  Rolls  goes  through  the  cases.  He  then 
says:  "It  seems  therefore  clear''  &c.  (a).  [His  Honor 
here  read  the  judgment  of  the  Master  of  the  Rolls  to  the 
end.] 

Now^  I  do  not  here  collect  that  the  Master  of  the  Rolls 
held  that  the  existence  of  a  legal  devisee  of  the  fee  under 
the  will  was  an  essential  ingredient  in  his  decision.  I  think 
that  a  similar  remark  applies  to  the  observations  of  Lord 
Cottenham  in  Ball  v.  Harris.  In  that  case^  the  wife  was 
not  devisee  of  the  land^  as  Harris  was^  and  as  Leatham 
had  disclaimed^  Harris  became  sole  devisee.  Harris  was 
also  executor.  If  the  devisee  was  the  person  to  sell^  Harris 
would  have  been  the  only  person  to  receive  the  money. 
If  the  executors  were  the  persons  to  sell^  then  Harris  and 

(a)  1  Keen,  576. 
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1845.        the  widow  were  the  persons  to  receive  the  monejr;  and 

'^^^      Harris  and  the  widow  did  receive  the  money.     If  pay- 

^'  ment  ought  to  be  made  to  one,  it  is  not^  necessarily,  a 

good  payment  to  make  that  payment  to  one  and  another; 

and  Ball  v.  Harris  seems  to  me  to  involve  the  decision  that 

it  was  the  executors  who  were  to  sell,  and  not  the  devisee. 

I  repeat,  therefore,  that  I  cannot  help  thinking,  that,  in 
these  cases,  the  existence  of  a  legal  estate  under  the  will 
was  not  considered  as  essential  to  the  decision.  Whe- 
ther it  ought  to  have  been  so  considered,  is  not  a  ques- 
tion before  me.  I  think,  however,  in  this  case,  that  it  is 
not  necessary  to  give  an  opinion,  and  I  do  not  give  an 
opinion,  whether  the  mere  circumstance  of  charging  the 
debts  on  the  real  estate,  without  more,  gives  to  the  execu- 
tors a  power  of  sale  at  law  or  in  equity;  because,  look- 
ing at  the  whole  will,  I  must  say,  that  it  appears  firom 
the  will  generally,  that  it  was  the  intention  of  the  tes- 
tator that  the  estate  should  be  sold  for  the  payment  of 
his  debts.  Without  opposing  the  whole  current  of  author- 
ities, I  cannot  say  that  the  general  charge  does  not  exhibit 
that  intention.  If  that  be  right,  the  question  is,  by  whom 
it  is  to  be  sold.  Under  this  particular  will  it  could  only  be 
sold  by  the  executors  or  one  of  them,  or  by  the  heir-at-law; 
but  I  am  of  opinion,  upon  this  will,  that  the  intention  to 
be  collected  is,  that  the  heir-at-law  should  have  nothing  to 
do  with  it. 

The  testator  gives  and  bequeathes,  in  a  mass,  all  his  rati 
and  personal  estate  to  his  wife  for  her  life,  and  directs  that, 
after  her  death,  his  real  and  personal  estate  shall  be  sold 
altogether.  So  that,  if  his  intention  was,  that  his  real 
estate  should  remain  unsold  till  that  time,  it  was  equaify 
his  intention  that  the  personal  estate  should  remain  unsold 
to  the  same  period — a  provision  which,  as  against  creditoiSi 
would  be  unmeaning.  He  then  declares  that  the  purchasers 
of  the  whole  or  any  part  of  the  real  and  personal  estate 
shall  not  be  liable  to  the  application  of  the   purchas^ 
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money,  and  that  the  receipt  or  receipts  of  his  executor        1845. 
shall  be  a  sufficient  discharge  or  discharges  to  the  pur-      gasling    i 
chaser  of  the  whole  or  any  part  of  the  real  or  personal  ^^ 

estate  directed  to  be  sold.  This  is  the  will  of  a  testator 
who  has  used  expressions  which  the  law  construes  as  au- 
thorizing an  immediate  sale  by  some  person ; .  because  he 
creates  a  charge  in  favour  of  persons  who  are  not  bound 
to  wait  for  payment.  When  I  consider  that  in  this  will 
the  real  and  personal  estates  are  confounded  together — 
when  I  find  the  recognition  of  the  right  or  power  of  the 
executor  to  give  receipts — when  I  find  the  executor  joined 
with  the  wife,  and  that  they  both  sell — I  think  it  impos- 
sible to  say  that  this  property  has  not  been  sold  by  the 
persons,  or  one  of  the  persons,  by  whom  the  testator  says 
that  it  should  be  sold. 

It  is  not  necessary  now  to  say  whether  the  sale  can  be 
completed  without  the  joining  of  the  testator's  heir-at-law 
in  the  conveyance,  or,  in  other  words,  without  his  concur- 
rence. In  my  judgment,  he  is  bound  to  give  that  con- 
currence, if  necessary,  upon  the  requisition  of  the  executrix 
and  executor  and  the  purchaser.  Whether  the  executor 
and  executrix  have  power,  without  him,  to  confer  the  legal 
estate,  I  say  not.  What  I  should  have  done  with  this 
case,  upon  the  assumption  that  there  were  no  debts  when 
the  sale  was  made,  I  say  not.  I  proceed  upon  the  basis 
that  there  were  debts  at  that  time. 

The  plaintiff  undertaking  to  prove  that  there  were  debts  of  the  testa- 
tor owing  and  unsatisfied  at  the  time  of  the  contract  in  question — declare 
that  the  plaintiffs  had  full  power  to  enter  into  the  contract,  and  to  make 
the  sale  that  they  contracted  to  make,  without  prejudice  to  any  question 
whether  the  testator's  heir-at-law  will  or  will  not  be  a  necessary  party  to 
the  conveyance. 


The  proof  of  debts  having  been  given  pursuant  to  the      Feb.  21  si. 
plaintiffs'  undertaking,  the  cause  now  came  on  again  for 
hearing. 
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1845.  Mr.  Wigram  and  Mr.  Hardy y  for  the  plaintiffs^  referred 

to  Tylden  v.  Hyde  (a)  and  Ward  v.  Devon  {b),  as  shewing 
that  the  joining  of  the  heir-at-law  in  the  conveyance  was 
not  necessary. 

The  Vice-chancellor. — In  this  will  there  is  an  express 
power  of  sale^  and  but  one ;  and  that  express  power  of  sale 
is  given  so  as  not  to  arise  till  after  the  death  of  the  tes- 
tator'Q  wife.  The  testator's  wife  is  alive,  and  I  decUne 
deciding  against  the  parchaser,  (whatever  may  be  my  own 
opinion^  if  I  have  an  opinion  directly  upon  the  point),  that, 
whether  the  wife  disclaims  or  does  not  disclaim,  or  has  dis- 
claimed or  has  not  disclaimed,  that  express  power  of  sale  is 
now  capable  of  being  exercised  or  has  been  so.  For  the 
purpose,  therefore^  of  this  cause,  it  being  a  suit  for  spe- 
cific performance,  (however  the  point  might  be  abstractedly 
decided)^  it  must  be  taken  that  the  express  power  of  sale  is 
not  now  exercised  or  exercisable. 

But  there  is  an  implied  power  of  sale;  because  the  life- 
interest  of  the  wife  is  subject  to  the  general  charge  for 
payment  of  debts.  Therefore,  in  a  sense,  and  in  a  manner^ 
there  does  exist  a  power  of  selling  during  the  lifetime  of 
the  wife,  there  being  debts — which  fact  is  proved.  And  I 
am  of  opinion  that  there  is^  upon  this  will,  an  intention 
exhibited  that  a  sale^  if  made,  should  be  made  by  the  exe- 
cutors or  one  of  them,  and  not  otherwise. 

The  next  question  is,  whether  this  intention  is  expressed 
so  as  to  create  a  legal  power ;  in  which  case  the  concur- 
rence of  the  heir-at-law  would  not  be  necessary.  I  am 
of  opinion  that  this  question  is  one  of  too  great  nicety  and 
difficulty  to  decide  against  the  purchaser.     If  he  wishes 

(a)  2  Sim.  &  St.  238.  been  in  print  when  Sir  /oAn  Leach 

(h)  11  Sim.  160,  cited.    It  was  decided  Bentham  v.   WiiUJurt,  4 

said  in  argument  in  the  principal  Madd.  44,  he  would  have  decided 

case,  that  it  was  considered  in  the  that  case  otherwise, 
profession,  that,  had  ffardy,  Devon 
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the  concurrence  of  the  heir^  he  must  pay  or  not  pay  for  the 
discovery  of  the  heir  according  to  his  contract.  Upon  that 
I  give  no  opinion.  But  I  think  that  in  this  suit  he  is  not 
to  be  compelled  to  take  the  title  from  the  executor  and 
executrix  without  the  concurrence  of  the  heir. 

I  decide^  therefore^  without  prejudice  to  the  question 
whether  the  heir  is  or  is  not  a  necessary  party  to  the  con- 
veyance^ that  the  executor  and  executrix^  as  debts  are 
admitted  to  have  existed  at  the  time  of  sale^  had  p9wer  to 
sell. 


1S45. 

GOSLINO 
V, 

Cartbb. 


It  being  admitted  that  the  testator  James  Lloyd  was,  at  the  date  of  his 
wiU,  and  thenceforth  to  the  time  of  his  death,  seised  in  fee  simple  of  the 
estate  which  b  the  subject  of  the  contract  in  the  pleadings  mentioned,  and 
that,  at  the  date  of  such  contract,  there  were  debts  of  the  testator  remain- 
ing unsatisfied— declare,  that  the  plaintiffs,  as  executor  and  executrix  of 
the  testator,  had  in  themselves  good  right  and  power  to  sell  the  estate  by 
that  contract  Declare,  that,  if  the  testator  left  an  heir-at-law,  the  de- 
fendant ought  not  to  be  compelled  to  complete  the  purchase  without  a 
conveyance  from  such  heir-at-law.  Refer  it  to  the  Master  to  inquire 
whether  a  good  title  can  be  made  to  the  premises,  having  regard  to  the 
preceding  declarations.  No  costs  to  this  time.  Reserve  subsequent  costs 
and  further  directions,  with  liberty  to  apply. 
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Feb.  nth,  HOLCOMBE  V.  TkOTTER. 

Form  of  an        1  HIS  suit  having^  by  the  death  of  two  of  the  three  co- 
order  to  revive  .     . 
by  the  simriyor  plaintiffs^  become  abated^  a  motion,  pnrsoant  to  notice  duly 

pUdnSfc!  ^"     served,  was  made  on  the  10th  of  February,  1845,  on  behalf 

of  Hobhouse,  one  of  the  defendants,  that  Holcombe,  the 
surviving  plaintiff,  might  be  ordered,  within  fourteen  days 
after  the  service  of  the  order  to  be  made  on  such  motion,  to 
cause  the  suit  to  be  revived,  or,  in  default  thereof,  that  the 
plaintiff's  bill  might  be  dismissed,  as  against  the  defendant 
Hobhouse,  for  want  of  prosecution,  with  costs  to  be  paid 
by  the  plaintiff.  On  this  application  the  plaintiff  did  not 
appear,  and  an  order  was  made  pursuant  to  the  terms  of 
the  notice  of  motion. 

A  motion  was  now  made  on  behalf  of  the  plaintiff,  pur- 
suant to  notice,  that  the  order  so  obtained  might  be  dis- 
charged for  irregularity,  with  costs,  to  be  paid  by  the  de- 
fendant. 

Mr.  Wigram  and  Mr.  Cole,  in  support  of  the  motion,  con- 
tended that  the  order  should  have  been  thus :  "  that  the 
plaintiff  do  file  a  bill  of  revivor  in  this  cause  within  fourteen 
days  after  the  date  of  the  order,  or,  in  default  thereof,**  &c.: 
Chowick  V.  Dimes  (a),  and  the  cases  there  cited. 

Mr.  G.  L.  Russell,  contra,  contended  that  the  order  was 
perfectly  regular,  and  according  to  the  established  form : 
Bumell  V.  Duke  of  Wellington  {b),  Chichester  v.  Hunter  {c). 
The  most  that  the  plaintiff  could  make  of  the  authorities 
was,  that  he  might,  if  he  had  appeared  on  the  motion,  have 
had  the  option  of  having  the  order  drawn  up  in  one  of  two 
forms. 

(a)  3  Beav.  290.  (b)  6  Sim.  461.  (c)  3  Beav.  491. 
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The  Vice-chancellor. — ^I  caunot  say  that  the  order  is        1845. 
plainly  irregular,  because  orders  have  been,  and  still  are,     Holcombb 
drawn  in  this  form,  though  others  are  drawn  in  another  ^* 

form,  which  I  think  better.  I  shall  grant  the  motion,  but 
as  the  defendant  gave  notice  of  the  form  in  which  he  in- 
tended that  the  order  should  be  made,  and  as  it  was  made 
according  to  the  terms  of  the  notice,  I  am  of  opinion  that 
the  plaintiff  should  pay  the  costs. 


Wilding  v,  Richards.  Feb.  iSM. 

O  AMUEL  WILDING,  being  absolutely  seised  of  certain  The  obligor  of 
freehold  and  copyhold  estates,  situate  in  the  township  of  J^^^hfch^A?* 
All  Stretton,   and   possessed  of  a  considerable  personal  hi*  solicitor, 

joined  as  saretjy 

estate,  made  his  will,  dated  in  May,  1832,  whereby,  after  conveyed  cer- 
giving  his  personal  estate  to  his  mother,  and  exonerating  pe^yto  A^' 
the  same  from  the  payment  of  his  debts,  he  devised  all  his  g^J'^andou^of 
real  estate  to  trustees  upon  trust  for  sale  and  payment  of  the  proceeds  of 

the  sale  to  pay 

his  debts,  and  directed  the  surplus  to  be  invested  in  real  the  bond  ere- 
estates  and  conveyed  to  the  use  of  his  brother  Henry  ciSitorsdid 
Wilding  for  his  life,  with  remainder  to  his  issue  in  strict  ^^^  execute, 

"  '       ^  nor  had  any 

settlement,  with  remainder  to  the  testator's  right  heirs,  notice  of  the 
And  the  testator  appointed  the  trustees  to  be  his  exe-  that  the  deed' 

/mf-AMi  was  a  mere 

^^^'  ^  deed  of  agency, 

After  the  date  of  his  will,  the  testator  purchased  certain  f^^p^}  ^"*d- 

ing  in  faronrof 

freehold  and  copyhold  estates  in  the  township  of  All  Stretton  the  creditors, 

•  •1  'ij.i**^*         •1^1  11JI   b*it  that  A.  was 

wnich  were  conveyed  to  mm  in  fee  simple;  the  copyhold  entitled  to  re- 
estates  being  held  of  the  manor  of  Stretton-en-le-Dale.        ^^^tdto*"" 
The  testator,  who  survived  his  mother,  died  in  July,  him,  until  he 

should  be  dis- 

1832,  intestate  as  to  the  after-purchased  estates,  leaving  charged  from 
his  brother  Henry  his  heir-at-law,  and  heir  according  to  g^^  under" 
the  custom  of  the  manor  of  Stretton-en-le-Dale;  and  Henry  *^  ^°*^- 


Richards. 
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1845.        entered  into  possession  both  of  the  devised  and  descended 
"    ^    ^      estates. 

Wilding 

V-  By  an  indenture^  dated  the  3l8t  of  January,  1833,  made 

in  contemplation  of  the  marriage  of  Henry  Wilding  with 
the  plaintiff  Mary  Wilding,  (which  marriage  took  place  in 
August,  1833),  reciting  a  bond  of  even  date,  under  the 
hand  and  seal  of  Henry  Wilding,  whereby  the  sum  of 
£5000  and  interest  was  secured  to  be  paid  by  him  to  John 
L.  Richards  and  J.  Rowlands  within  twelve  months  after 
the  marriage,  and  reciting  that  Henry  Wilding  had  agreed 
that  such  sum  should  be  charged  upon  his  freehold  and 
copyhold  estates,  it  was  thereby  covenanted  and  agreed  by 
Henry  Wilding  that  his  freehold  and  copyhold  estates  in 
the  township  of  All  Stretton,  and  within  the  manor  of 
Stretton-in-the-Dale,  should  stand  charged  with  and  be  a 
security  for  that  sum  and  interest.  And  in  the  same  in- 
denture, trusts  were  declared  of  the  £5000  and  interest  for 
the  benefit  of  the  intended  husband  and  wife,  and  the  issue 
of  the  marriage. 

Henry  Wilding  died  in  May,  1835,  having  by  his  will, 
dated  in  April,  1835,  directed  payment  of  his  debts,  and 
devised  his  real  estates  to  trustees,  whom  he  appointed  his 
executors,  upon  trust  to  sell  or  mortgage  the  same  for  that 
purpose,  and  having  bequeathed  a  legacy  of  £1000  to  his 
widow,  and  devised  the  surplus  of  his  real  estate  to  his  sod 
Richard  Wilding  absolutely,  with  an  ulterior  limitation  to 
his  daughter  Mary  S.  Wilding,  in  the  event  of  his  son  dying 
under  twenty-one,  without  leaving  issue. 

The  bill  was  filed  by  Mary  Wilding  and  Mary  S.  Wilding 
who  (except  Richard)  was  the  only  child  of  Henry  Wilding, 
against  the  trustees  of  the  settlement,  the  trustees  and 
executors  under  the  respective  wills  of  Samuel  and  Heniy 
Wilding,  Richard  Wilding,  and  several  persons  whom  the 
bill  alleged  to  have  claims  as  incumbrancers  upon  the  es- 
tates devised  by  Samuel  Wilding,  and  upon  those  which 
descended  from  Samuel  to  Henry,  praying  that  the  trusts 
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of  the  settlement  might  be  carried  into  execution,  and  that        1845. 
for  that  purpose  the  estates  of  the  two  testators  mischt  be      "„  " 

.  °  Wilding 

duly  administered.  v. 

By  the  decree  made  on  the  hearing  of  the  cause,  the  chaeds. 
Master  was  directed  to  inquire  whether  certain  indentures 
of  lease  and  release  in  the  pleadings  mentioned,  bearing 
date  the  13th  and  14th  October,  1832,  and  made  between 
Henry  Wilding  of  the  one  part,  and  John  William  Watson 
(a  defendant  to  the  suit)  of  the  other  part,  were  binding  in 
favour  of  any,  and  what,  parties,  as  between  Henry  Wild- 
ing, or  his  estate,  and  his  creditors. 

The  circumstances  attending  the  execution  of  these  deeds 
appeared  from  the  Master's  report  to  be  as  follows : — 

Samuel  Wilding  and  Henry  Wilding,  with  the  defend- 
ant Watson,  (who  was  their  solicitor),  as  their  surety,  exe- 
cuted two  joint  and  several  bonds,  dated  respectively  in  the 
months  of  April  and  November,  1828,  for  securing  the  pay- 
ment of  two  sums  of  £4000  and  £500  and  interest,  and  in 
the  month  of  January,  1830,  they  executed  another  joint 
and  several  bond,  for  securing  the  sum  of  £600  and  interest  '* 

After  the  death  of  Samuel  Wilding,  the  relation  of  solicitor 
and  client  still  subsisting  between  Henry  Wilding  and 
Watson,  the  deeds  of  lease  and  release  in  question  were 
executed.  By  the  release,  Henry  Wilding  conveyed  all 
the  freehold  estates  and  covenanted  to  surrender  all  the 
copyhold  estates,  which  had  descended  to  him  from  his 
brother,  to  Watson  and  his  heirs,  to  hold  the  same,  subject 
to  certain  mortgages  affecting  the  same  respectively,  upon 
trust  to  sell  and  to  pay  off  the  sums  due  upon  the  mort- 
gages, and,  out  of  the  surplus,  to  pay  the  several  bond  debts 
then  due  and  owing  from  Samuel  Wilding,  deceased,  or 
from  Henry  Wilding,  with  interest,  and  after  satisfaction 
of  the  mortgages  and  bond  debts,  to  pay  the  residue  of  the 
proceeds  of  the  sale  to  Henry  Wilding,  his  executors,  ad- 
ministrators, or  assigns,  and  in  the  meantime  to  stand  seised 

VOL.  I.  XX  c.  c.  c. 
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1845,        and  possessed  of  the  premises  in  tmst  for  H.  Wilding,  Iiis 

^^^^G      ^^i'^  ^^  assigns. 

^'  These  deeds  were  not  executed  by  any  of  the  creditors, 

RiCBABOB. 

nor  did  it  appear  that  any  of  the  creditors  had  notice  of 
them. 

Shortly  after  the  execution  of  them,  namely,  on  the  25th 
of  October,  1832,  J.  W.  Watson  was  admitted  as  tenant  to 
some  of  the  copyhold  estates.  On  the  court  rolls  he  was 
described  as  mortgagee  of  the  premises.  During  the  life 
of  Samuel  Wilding,  and  subsequently  up  to  the  death  of 
Henry  Wilding,  in  May,  1835,  Watson  received  the  rents 
of  these  estates ;  but,  according  to  his  own  statement,  he 
received  them  as  solicitor  and  agent  of  H.  Wilding.  It  did 
not  appear  that,  under  the  powers  given  him  by  the  deed, 
he  had  sold  or  mortgaged  any  of  the  premises,  but  he  had 
made  certain  payments  under  it 

The  Master  having  found  that  the  indentures  of  the  13th 
and  14th  of  October,  1832,  were  not  binding  in  favour  of 
any  parties  as  between  Henry  Wilding  or  his  estate  and 
his  creditors,  exceptions  were  taken  to  his  report  by  the 
defendant  Watson,  which  exceptions  now  came  on  for  ar- 
gument. 

Mr.  Russell  and  Mr.  Terrell,  for  the  exceptions. — First, 
whatever  may  be  the  effect  of  the  deeds  of  October,  1832, 
in  relation  to  the  creditors,  it  is  clear  that  Watson,  to 
whom  the  property  is  conveyed,  is  not  a  mere  volunteer. 
If  Henry  Wilding  had  attempted  to  call  back  the  convey- 
ance from  him,  Watson  might  have  resisted  that  attempt, 
on  the  ground  that  Wilding  had  contracted  by  means  of 
the  deeds  in  question  to  release  him  from  his  liabiUty,  and 
that,  until  the  bonds  were  discharged,  the  deeds  most 
have  effect,  so  far,  at  least,  as  he  was  concerned :  Small  t. 
Marwood{a),  Knigkt  y.  Fergtissonib). 

(a)  9  B.  &  C.  300.  (b)  5  M.  &  W.  389. 
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But  secondly,  this  deed^  whether  to  be  postponed  or  not        1845. 
to  the  settlement,  is  a  binding  deed  in  favour  of  the  credi-      wildin© 
tors.  The  cases  on  this  subject  proceed  on  different  grounds.  ^' 

In  Garrard  v.  Lard  Lauderdale  {a),  the  Vice-Chancellor 
of  Enff  land  cousidered  that  a  deed  of  trust,  to  which  the 
creditors  are  not  parties,  is  an  arrangement  solely  for  the 
benefit  of  the  debtor,  and  that  the  creditors  are  not  in  the 
situation  of  cestui  que  trusts.  On  the  other  hand,  in  Acton 
y.  Woodgate  (6),  Sir  J.  Leach  treated  such  a  deed  as  a 
power  of  distribution  revocable  by  the  debtor,  and  bind* 
ing  in  favour  of  creditors  until  revoked.  If  that  be  a  cor- 
rect ground  of  decision,  it  follows,  that,  in  this  case,  there 
was  an  ambulatory  power  during  the  lifetime  of  the  testator 
Henry  Wilding,  which  power  has  become  irrevocable  by 
bis  death. 

The  Vice-chancellor. — But  for  the  authorities  on  this 
subject,  I  should  possibly  have  felt  myself  bound  to  give 
effect  to  this  deed ;  the  trustee  took  upon  himself  to  act 
under  it,  and  it  is  not  alleged  that  the  deed  in  form  was 
in  any  respect  contrary  to  the  intention  of  the  parties. 

But  the  state  of  the  authorities  (according  to  my  appre- 
hension) binds  me  to  act  in  a  manner  which  may  possibly 
be  against  the  opinion,  that,  in  the  absence  of  those  au- 
thorities, I  should  have  entertained ;  and  I  must  treat  the 
deed  as  not  having  effect,  subject  to  this : — that  all  pay- 
ments by  the  trustee  or  agent  made  in  the  proper  execu- 
tion of  the  trust  or  agency  under  it  must  be  allowed  to 
him ;  and,  as  Mr.  Watson  had  himself  an  interest,  when 
the  deed  was  executed,  in  the  payment  of  the  bonds  in 
which  he  was  a  surety,  I  wish  to  have  the  point  argued, 
(if  it  is  contested),  whether  the  estate  can  be  taken  from 
him  without  paying  those  bonds. 

(a)  3  Sim.  1.  {h)  2  M.  &  K.  492. 

X  X  2 
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1845.  Mr.  Wiffram,  Mr.  Bird,  and  Mr.  Bogers,  for  the  report.— 

Wilding      ^  order  to  raise  a  trust  in  favour  of  Mr.  Watson,  there 

^     *-  ought  to  be  some  exhibition  of  intention  on  the  deed  to 

Richards.  ^ 

give  him  a  hen.  Although  Watson  was  a  surety,  yet  it  is 
dear  that  the  instrument,  on  the  face  of  it,  does  not  refer 
to  him  as  surety.  He  was,  during  the  whole  of  the  trans- 
action, Henry  Wilding's  solicitor.  Being  so,  he  gets  his 
client  to  execute  a  deed  which  the  law  says  shall  have  no 
effect.  The  Court  will  not  allow  a  solicitor  to  call  a  deed 
into  action  for  a  purpose  foreign  to  the  purport  of  the  deed. 
And  although  Watson  sets  out  the  deed,  he  does  not  in  the 
pleadings  suggest  that  it  was  intended  to  be  executed  so  as 
to  give  him  any  benefit.  Moreover,  he  says  that  he  re< 
ceived  the  rents  as  agent  and  solicitor.  Under  these  cir- 
cumstances, upon  what  principle  can  the  Court  say  that  he, 
as  surety,  shall  have  any  benefit  from  the  deed  ?  If  he  can 
have  no  benefit  in  that  character,  and  we  submit  he  cannot, 
the  deed  is  one  of  mere  agency,  created  for  the  convenience 
of  the  debtor,  and  raises  no  trust  for  creditors :  WaUwyn  v. 
CofUts  (a),  Garrard  v.  Lord  Lauderdale,  Acton  v.  Woodgaie, 
Billy.  Cureton{b).  Considering  it  in  the  light  of  an  au- 
thority given  to  an  agent,  it  is  an  authority  revoked  by  the 
death  of  the  principal. 

The  Vice-Chancellor. — ^I  am  of  opinion  that  the  au- 
thorities do  not  compel  me  to  say  that  such  estate  (if  any) 
as  became  vested  in  Watson  by  means  of  this  deed,  or  by 
any  surrender  of  the  copyhold  which  may  be  connected 
with  the  deed,  can  be  taken  from  him  without  discharging 
him  from  the  two  bonds.  I  think  that  upon  the  present 
occasion,  and  as  circumstances  stand,  he  has  an  equity  to 
say  so,  which  must  be  attended  to  in  this  suit. 

Upon  the  exceptions-^declarc  that,  without  prejudice  to  any  question 
(a)  3  Mer.  707  ;  3  Sim.  14.  (6)  2  Myl.  &  K.  503. 
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of  account,  and  without  prejudice  to  any  allowances  which  ought  to  be  1846, 

made  to  Mr.  Watson,  the  deeds  of  the  13th  and  14th  October,  1832,  can-       "^ — y — ' 
not  be  considered  as  effectual  or  binding,  save  that  Mr.  Watson  is  not        Wilding 
compellable  to  reconvey  or  re-surrender  any  freehold  property  included      Richards 
In  those  deeds,  or  any  copyhold  property  to  which  he  was  admitted  in 
pursuance  thereof,  until  the  discharge  of  the  bonds  executed  by  Samuel 
WOding  and  Henry  Wilding  respectively,  for  the  payment  of  which 
Watson  was  their  surety.    Neither  allow  nor  over-rule  the  exceptions. 


March  I2tk. 

The  Master  was  also  directed  by  the  decree  to  inquire  Deedof  con- 
whether  a  certain  deed  in  the  pleadings  mentioned,  bear-  Sd^a  debt- 
ing  date  the  13th  June,  1881,  and  made  between  the  tes-  OJ^ *<> apcrson 

°  '  '  upon  trust  for 

tator  Samuel  Wilding,  of  the  one  part,  and  Oeorge  Harper^  effectually  se- 
of  the  other  part,  was  a  binding  deed  in  favour  of  any  and  payment  of  cer- 
what  parties,  as  between  Samuel  Wilding,  or  his  estate,  J^g^dB^^n"* 

and  his  creditors.  respect  of  cer- 

tain bonds 

By  the  deed,  as  set  out  in  the  Master's  report,  after  re-  mentioned  in 

the  dfied~>~ 

citing  certain  mortgages  affecting  the  premises,  and  various  jf^id,  under 
bonds  in  which  Samuel  Wilding  had  become  jointly  with  ^"^^^j^e 
others,  and  also  severally,  bound  to  pay  various  sums  to  ca8e,tobebind- 

•  ing  on  the 

various  persons  named  in  the  deed,  it  was  witnessed  that,  debtor  as  be. 

for  the  consideration  therein  mentioned,  Samuel  Wilding  ^^J^l^ 

granted,  bargained,  sold,  assigned,  and  released  to  George  ^^^^  ^ 

Harper,  his  heirs  and  assigns,  all  and  singular  the  copy-  not  execute  the 

deed. 

hold  messuages  and  hereditaments  holden  of  the  manor  of 
Church  Stretton,  and  all  his  copyhold  estates  whatsoever 
and  wheresoever,  to  hold,  &;c.,  upon  trust  (subject  to  the 
mortgages)  for  the  better  and  more  effectually  securing  the 
repayment  of  the  several  sums  due  and  owing,  and  secured 
by  the  several  bonds,  together  with  interest  for  the  same 
respectively,  &c. 

The  Master,  by  his  report,  found  the  existence  of  these 
several  bonds,  in  one  of  which  George  Harper  was  him- 
self the  obligee.    He  also  found  that  the  deed  of  June^ 


Richards. 
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1845.  1831^  after  execution,  was  delivered  to  George  Harper 
Wilding  ^  trustee  and  solicitor  for  the  bond  creditors  named  in 
^•__-  *h®  deed,  that  he  had  ever  since  retained  it,  and  that 
the  creditors  were  informed  of  its  existence.  He  farther 
found  that  the  two  bonds  which  were  last  recited  in  the 
deed  were  for  loans  of  £500  and  £800,  which  Gteorge 
Harper,  as  the  solicitor  of  Henry  Wilding,  and  also  of 
the  lenders,  had  procured  for  Wilding,  and  that  he,  as 
solicitor  of  the  lenders  had  considered  that  a  bond  and 
mortgage  would  be  the  proper  security  for  them,  and  that 
the  13th  June,  1831,  had  been  '^appointed  for  the  execu- 
tion of  such  securities,  forming,  in  tact,  one  transaction.^' 

The  Master  further  found,  that  before  the  13th  of  June, 
1831,  Oeorge  Harper  was  the  attorney  and  solicitor  for  all 
the  several  bond  creditors,  and  that  the  two  bonds  for  £500 
and  £800  which  were  last  recited  in  the  deed  of  the  13th 
of  June,  1831,  bore  even  date  with  that  deed.  And  under 
these  circumstances,  and  other  circumstances  mentioned 
in  the  report,  the  Master  came  to  the  conclusion,  that,  at 
the  time  of  the  execution  of  the  deed  in  question,  Samuel 
Wilding  agreed  to  secure  the  repayment  of  the  said  sums 
of  £500  and  £800  then  recently  lent  to  him,  and  interest, 
and  also  the  several  sums  and  interest  secured  by  the 
several  o^her  bonds  by  a  mortgage  of  his  freehold  and 
copyhold  estate,  and  accordingly  the  deed  in  question  was 
executed. 

It  further  appeared  from  the  report,  that,  after  Samuel 
Wilding's  death,  namely,  in  October,  1832,  the  devisee  ia 
trust  under  his  will  had  been  admitted  to  the  copyholds, 
and  had  afterwards  surrendered  such  part  of  them  as  were 
comprised  in  the  deed  of  June,  1831,  to  Harper,  who  was 
thereupon  admitted  (subject  to  the  mortgage  securities); 
that  Harper  was  afterwards  appointed  receiver  of  the  rents 
of  that  portion ;  that  he  had  sold  and  disposed  of  divers 
parts  thereof,  and  continued  in  receipt  of  the  rents  of  the 
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residue,  and  that  he  had  applied  all  such  rents  and  pro-         1845. 
ceeds  of  sales  in  payment  of  and  keeping  down  the  interest      ^^^ 
due  on  the  said  securities.    And  the  Master  found  that  the     _     *• 

RlCHAJU>8« 

deed  of  the  81st  of  June,  1831,  was  a  binding  deed  in 
favour  of  the  bond  creditors,  as  between  the  testator  Samuel 
Wilding  and  his  creditors. 

It  was  stated  by  Henry  Edward  Eyson,  one  of  the  wit- 
nesses upon  whose  evidence  the  report  was  found,  that  he 
had  ingrossed  the  deed  of  June,  1831,  as  clerk  of  Mr. 
Greorge  Harper  '^who  was  the  solicitor  of  the  several  cre- 
ditors therein  named,  on  whose  behalf  the  deed  was  pre- 
pared.'' The  same  witness,  and  others,  proved  the  state- 
ment in  the  report  respecting  the  bonds  for  £500  and 
i6800,  and  that  the  creditors  under  the  other  bonds  had 
been  informed  that  the  deed  of  June,  1831,  was  intended 
as  a  further  security  for  their  bond  debts. 

Exceptions  having  been  taken  by  the  plaintiffs  to  the 
Master's  report,  of  which  the  leading  one  (the  sixth)  was  to 
the  effect  that  the  Master  ought  to  have  certified  that  the 
deed  was  not  binding  in  favour  of  the  bond  creditors,  or 
binding  only  on  some  or  one  of  them,  those  exceptions 
now  came  on  for  argument. 

Mr.  fVigram  and  Mr.  Bird,  for  the  exceptions,  relied  on 
the  circumstance  that  none  of  the  bond  creditors,  except 
Harper  himself,  had  executed  the  deed ;  and  that  the  deed 
did  not  appear  to  have  been  acted  upon  until  after  the 
death  of  Samuel  Wilding.  They  referred  to  Garrard  v. 
Lord  Lauderdale  {a). 

Mr.  Spence  and  Mr.  Elmsley,  for  the  report,  were  stopped 
by  the  Court. 

The  Vice-Chancellor. — An  instrument  in  favour  of 

« 

(a)  3  Sim.  1. 
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1845.  creditors^  though  in  form  a  deed  of  trust,  may  ha?e  been 
intended  to  be  an  instroment,  in  effect,  of  agemrfr — a  mere 
direction  to  a  person  in  the  situation  of  steward  or  agents 
or  in  an  analc^ons  position,  as  to  the  mode  of  distribating 
or  applying  the  property  of  the  person  executing  the  deed; 
without  any  intention  on  his  part  of  creating  in  any  other 
person  a  right  against  it.  It  is  established  that  in  such 
cases,  if  the  Court,  haying  the  deed  before  it,  is  satisfied 
that  the  intention  was  so,  the  intention  is  to  hare  effect 
giren  to  it,  though,  in  form,  the  deed  be  a  deed  of  trust 

But  it  is  not  rendered  necessary  by  the  authorities  on 
this  subject  to  say  that  erery  deed  in  fietTOur  of  creditors, 
to  which  no  creditor  is  a  party,  is  an  instrument  of  that 
description.  The  Court,  in  each  case,  must  be  guided 
by  the  particular  circumstances ;  and  I  accede  to  the  view 
of  the  subject  taken  by  Lord  Coitenham  in  Bill  v.  Cure- 
ion  {a).  Here,  a  deed  of  trust  has  been  created  in  favour 
of  creditors,  to  which  no  creditor  is  a  party.  It  may  be- 
long to  one  class  or  the  other;  if  it  belongs  to  one  class,  I 
agree  with  the  report ;  if  it  belongs  to  the  other  class,  I 
differ.    The  question  then  is,  to  which  class  it  belongs. 

First,  as  regards  the  question  of  value.  It  is  dear  that  an 
antecedent  debt  may  form  a  valuable  consideration  for  a  dis- 
tinct subsequent  transaction,  although  nothing  new  proceeds 
firom  the  creditor.  That  this  is  a  voluntary  deed,  is  out  of 
the  question :  it  is  a  deed  of  trust  for  a  valuable  consider- 
ation. It  is  true  that  the  trustee  or  agent  was  the  solicitor 
of  the  debtor  executing  the  deed.  It  is  equally  established 
that  he  is  the  solicitor  of  the  creditors  in  whose  favour  the 
instrument  professes  to  be  executed,  and  was  so  at  the  time 
of  the  execution. 

Again,  the  instrument  does  not  profess  to  be  in  favour 
of  all  the  creditors,  or  all  the  creditors  of  a  particular  class. 

It  is  in  favour  only  of  specifically  named  creditors,  whose 

(a)  2  Myl.  &  K.  503. 
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particular  debts  or  particular  securities  are  also  mentioned. 
Two  of  these  securities  of  the  creditors  bear  even  date  with 
the  deed^  and  it  would  be  a  miscarriage  not  to  treat  them 
as  the  consideration^  or  part  of  the  consideration^  for  the 
deed,  and  to  be  read  in  connexion  with  it.  In  one  of  these 
securities  the  trustee  or  agent  is  himself  the  obligee,  and 
there  is  a  statement  in  the  evidence  of  one  of  the  witnesses 
that  the  deed  was  taken  on  behalf  of  the  creditors. 

Upon  the  whole,  my  opinion  is,  that  this  was  a  deed  of 
trust,  and  not  an  instrument  of  agency ;  that  it  was  given 
to  Mr.  Harper  and  accepted  by  him,  as  much  for  the  be- 
nefit of  the  creditors  as  the  debtor ;  that  it  was  given  in 
respect  of  antecedent  debts ;  and  that,  being  for  value,  the 
quantum  of  value  was  of  no  importance.  In  agreeing,  as  I 
do,  with  certain  dicta  in  BiU  v.  Chi/reton,  I  express  no  dissent 
from  any  former  decision. 

Sixth  exception  overruled. 


665 


1845. 


Wilding 

V. 

Richards. 


Cooper  v.  Palmer.  p^^  25M. 

J  March  \$L 

08EPH  PALMER  by  his  will  bequeathed  the  residue  Testator  be- 

of  his  personal  estate  to  trustees,  upon  trust  to  pay  the  in-  ^nddue  of  hb 
terest,  dividends,  and  annual  produce  thereof  to  his  wife  ^JjJ^"^J|f|two 
for  her  life,  and  after  her  decease  upon  trust,  as  to  one  sons  and  his 

danghteTi  with 

equal  third  part,  for  his  eldest  son  Thomas  Palmer,  and  as  a  direction  that, 
to  one  other  equal  third  part,  for  his  youngest  son  Samuel  ^hiTsons  ^ 
Palmer,  and  as  to  the  remaining  equal  third  part,  for  the  rfw>^  die  nn- 

**  *  der  twentj-onOi 

or  incase  his 
daoghter  should  die  unmarried,  the  share  of  the  son  or  daughter  so  dying  should  go  to  his  tha 
testator's  two  then  mrvivmg  children;  and  that,  in  case  both  sons  should  die  under  twenty- 
one,  or  one  son  die  under  tibat  age,  and  the  daughter  die  unmarried,  the  share  of  the  second 
cfafld  so  dying  should  go  to  the  only  sunriring  dbild ;  and  further,  that,  in  case  both  tha  sons 
should  die  under  twenty-one,  and  the  daughter  dfk  unmarried,  the  residue  should  go  over.  The 
two  sons  attained  twenty-one.  The  daughter  surviyed  them,  and  died  unmarried : — Held,  that 
thwe  was  an  intestacy  as  to  the  daughter's  share. 


194S.        toCator't  JiMglitrff  Amfdm  Jane  Bdmer,  dnring  her  Ufe, 
and  after  ber  deadi  «paB  eertam  tmste  tor  ber  ehfldren, 
witli  bcagA  of  ■aifiiiwilini  anwngrt  tfaem  in   certain 
efcnla;andtlieteititordedared9ttMt,  in  caae  either  of  his 
■dd  «ma  ihoold  die  nnder  the  age  of  twentj-one  years,  or 
in  caaehii  aaid  daa^hter  ihoold  die  nnmarried,  or  should 
marfjr  and  afterwards  die  wittont  leaving  issue,  then 
his  waid  UusUia  Aoold,  after  the  decease  of  his  said  wife, 
raise  faj  sale  or  salesiy  of  the  share  or  proportion  of  the 
residne  of  Us  said  estate  thereinbeibre  giren  to  or  in  trust 
£nr  soch  wtm  or  dinghtrr  so  dyings  die  som  of  £800,  and 
ftj  the  same  to  his  brother  John  Palmer,  to  and  for  hu 
own  use  and  benefit,  and  that  die  remainder  of  the  share 
of  soch  wfm  or  dan^iter  so  dying  dionld  go  to  and  be 
eqnalty  dirided  between  Us  two  then  sorriring  diildrai, 
subject,  nererthelessy  to  the  Hke  trosts  as  were  thereinbefinre 
decbured  concerning  his  or  her  original  third  part  or  share 
of  the  said  residne  of  his  estate.    And  the  testator  farther 
declared,  that,  in  case  both  his  said  sons  should  happen  to 
die  under  the  age  of  twenty-one  years,  or  in  case  either 
of  his  said  sons  should  die  under  that  age,  and  his  said 
daughter  should  also  die  unmarried,  or  should  marry  and 
afterwards  die  without  leaying  issue,  then  his  said  trustees 
should,  after  the  decease  of  Ids  said  wife  and  the  decease 
of  any  two  of  his  children  so  dying  as  aforesaid,  raise  by 
sale  or  sales,  of  the  share  or  proportion  of  the  residue  of 
his  estate  thereinbefore  given  to  or  in  trust  for  such  se- 
cond child  so  dying  as  a£Dresaid,  the  farther  sum  of  £400, 
and  pay  the  same  to  Ids  said  brother  John  Palmer,  to  and 
for  his  own  use  and  benefit ;  and  that  the  remainder  of  the 
share  or  shares,  as  well  original  as  accruing,  of  such  second 
child  80  dying  as  aforesaid,  should  go  and  be  applied  to  or 
for  the  benefit  of  such  of  his  said  three  children  as  should 
and  would,  in  the  erents  aforesaid,  then  be  or  become  his 
only  surviving  child,  tfjpon  and  subject  nevertheless  to  the 
like  trusts  as  were  thereinbefore  declared  concerning  his 
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or  her  original  third  part  or  share  of  the  said  residae  of  1845. 
his  estate;  provided  also,  and  he  farther  declared  and  di- 
rected, that,  in  case  both  his  said  sons  should  die  under 
the  age  of  twenty-one  years,  and  his  said  daughter  should 
also  die  unmarried,  or  should  marry  and  afterwards  die 
without  leaving  issue,  then  his  said  trustees  should  stand 
and  be  possessed  of  the  said  residue  of  his  estate,  (subject 
to  the  estate  for  life  of  his  said  wife  therein),  in  trust  for 
his  said  brother  John  Palmer,  if  he  should  be  then  living, 
but  if  he  should  be  then  dead,  in  trust  for  such  person  or 
persons  as  should  be  his  the  said  testator's  next  or  nearest 
of  kin,  and  as  would  then  be  entitled  to  his  personal  estate 
in  case  he  had  died  intestate. 

The  testator  died  in  1803,  leaving  his  widow  and  the 
three  children  named  in  his  will  surviving  him. 

The  two  sons  attained  the  age  of  twenty-one,  and  died 
respectively  in  1824  and  1828.  The  daughter  survived 
them,  and  died  in  the  year  1835,  without  having  been 
married.    The  testator's  widow  died  in  1840. 

The  shares  of  the  sons  in  the  residue  of  the  testator's 
estate  having  been  disposed  of  in  two  previous  suits,  the 
present  bill  was  filed  by  the  surviving  trustee  and  execu- 
tor under  the  testator's  will,  against  the-  personal  repre- 
sentatives of  the  widow  and  children  of  the  testator,  in- 
duding  the  assignee  under  the  bankruptcy  of  Thomas 
Palmer,  prajring  for  the  directions  of  the  Court  as  to  the 
remaining  share. 

Mr.  Spence  and  Mr.  fV.  MUne,  for  the  plaintiff. 

Mr.  RusseU  and  Mr.  Heiffham,  for  the  representatives  of 
the  widow. — ^The  question  whether  the  word  ''  survivors" 
means  ''  others"  cannot  arise  in  this  case,  because  the 
testator  specifies  the  time  at  which  the  survivorship  is  to 
take  place.  In  certain  events  he  gRres  the  share  to  the 
then  surviving  children.     The  word  '^  surviving "  must, 
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1845.  therefore^  receive  its  natural  construction:  Taylor  y.  Be- 
verley (a).  The  consequence  is,  that,  there  being  no  sur- 
viving children,  there  is  an  intestacy.  The  testator  has 
made  three  different  dispositions  of  this  share  as  applicable 
to  certain  events  which  he  specifies ;  but  the  event  which 
has  happened  he  has  not  specified.  The  word  ''  surviving" 
refers  not  to  a  class,  but  to  individuals.  [The  Ftce-CKim- 
cellor  referred  to  Mackmnon  v.  SeweU  (6).] 

Mr.  Cooper  (with  him  Mr.  Maicham),  for  the  repre- 
sentatives of  the  daughter,  said,  that  there  was  no  case  in 
which  the  word  "  surviving,''  coupled  with  the  word 
"  then,''  had  been  held  to  mean  ''  other."  He  referred  to 
Leeming  v.  Sherratt  {c). 

Mr.  Lewin,  for  the  assignee  of  Thomas  Palmer,  con- 
tended that  the  word  ''surviving"  meant  surviving  the 
age  of  twenty-one. 

Mr.  Kenyon  Parker  and  Mr.  Craig,  for  the  representa- 
tives of  Samuel  Parker,  referred  to  Aiton  v.  Brooks  (d). 

Mr.  RusseUj  in  reply. 

The  Vice-chancellor  : — The  only  point  that  has  been 
argued  before  me  in  this  case  is,  the  question  of  the  title 
to  the  capital  of  one  third  of  the  residuary  personal  estate 
of  the  testator  in  the  cause ;  the  third,  namely,  to  which 
his  daughter,  now  dead,  was  entitled  for  her  Ufe.  It  has 
arisen  in  these  circumstances.  His  wife,  mentioned  in 
the  will,  and  his  three  children,  also  mentioned  in  it,  sm^ 
vived  him.  The  three  children  attained  their  majorities: 
the  daughter  never  married.     She  survived  both  her  bro- 


(a)  Ante,  p.  114.  (c)  2  Hare,  14. 

(b)  2  Myl.  &  K.  202.  (d)  7  Sim.  204. 
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thers^  but  died  in  the  lifetime  of  the  widow^  who^  as  I  col-  1845. 
lect,  never  remarried,  and  is  also  now  dead.  On  one  side, 
it  is  said  that  the  third  in  question  belongs  to  the  estate  of 
the  two  sons ;  on  the  other,  that  the  wUl  has  not  disposed 
of  it  beyond  the  daughter's  life  interest  in  the  events  that 
happened,  as  I  have  mentioned ;  in  which  case,  of  course,  it 
belongs,  as  to  a  third,  to  the  estate  of  the  widow,  and  as  to 
the  other  two-thirds,  to  the  estates  of  the  three  children, 
who  were  the  sole  next  of  kin  at  the  death  of  the  testator. 

It  appears  to  me,  that  the  latter  position  is  the  true  one. 
It  must  be  so,  unless  the  words  '^  my  two  then  surviving 
children''  can  be  read  "  my  two  other  children'' — a  read- 
ing which  is  said  to  be  authorized  by  the  context,  and 
especially  by  the  words  ''  in  the  events  aforesaid,  then  be 
or  become  my  only  surviving  child  " — occurring  some  way 
below  those  first  quoted.  In  addition  to  which,  the  words 
''  benefit  of  survivorship,"  used  as  to  the  daughter's  child- 
ren, may  be  noticed. 

I  cannot,  however,  accede  to  this  argument;  which  asks, 
I  think,  too  great  a  liberty  to  be  taken  with  the  actual 
language  of  the  instrument.  Adhering  to  what  I  am  re- 
ported to  have  said  in  Taylor  v.  Beverley ^  I  conceive  that  the 
words  in  question  of  the  present  will  must  have  their  cor- 
rect and  ordinary  meaning  attributed  to  them,  the  context 
not  in  my  judgment  requiring  or  sufficiently  pointing  to  a 
different  interpretation  of  them;  and,  according  to  that  cor- 
rect and  ordinary  meaning,  the  testator  has  not  disposed 
of  the  capital  of  the  daughter's  share  in  the  events  which 
have  happened — events  that  (whether  he  did  or  did  not 
foresee  or  think  of  them)  he  has  in  my  judgment  omitted  to 
provide  for.  I  suspect  that,  if  he  could  be  asked  what  he 
intended,  or  would  have  intended,  if  the  possibility  of  the 
events  that  have  happened  had  occurred  to  his  mind  or 
been  brought  under  his  attention,  his  answer  would  be 
unfavourable  to  the  decision  which  ^I  pronounce ;  but  I 
can  look  only  to  the  language  of  the  instrument. 
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1845. 
Feb.  15M.  MaNNINGPORD  r.   ToLEMAN. 

Bankers  take      1  jf  October,  1830,  John  Seymour  Cock,  who  carried  on 

from  a  custo-  " 

meraneqmta-  business  as  a  cabiuet-maker,  at  Bristol,  married  Clarissa 
deposit  of  title-  Foxou,  of  the  same  place,  who  was  a  ward  of  this  Court, 
prop^y'rom-  *°^  entitled  to  considerable  real  and  persona]  estate,  the 
prised  in  the      latter  being  in  the  custody  of  this  Court  in  a  cause  of 

deeds  is  subject 

to  a  trust  of  "  Foxon  V,  Foxon/' 

bankers  have         ^  March,  1831,  the  Master,  to  whom  the  cause  of 

^J'lt^t^  "  ^^^^^  «^-  Foxon''  was  referred,  made  his  report,  by 

made  in  breach  which  he  stated  that  the  friends  of  Mrs.  Cock  and  her 

of  that  trust. 

Hie  trust  must  husbaud  wcre  desirous  that  Cock  should  commence  busi- 

Sie  bankm"^^  ^^^^  ^  ^  timber  merchant,  and  that  it  was  desirable  that 

^*         .  a  proper  house  should  be  purchased  for  him  and  his  wife; 

j^ooo  is  paid  and  that  Cock  had  proposed  that  iS3000,  part  of  his  wife's 

of  ti^Conrt  of  fortune,  should  be  raised  and  paid  to  him  out  of  the  trust 

S^StTidSg  ^^^^^>  whereof  £2000  should  be  paid  to  him  to  enable  him 

to  apply  j^2000  to  purchase  a  proper  house  and  furniture  for  himself  and 

of  it  in  the  pur- 
chase of  a  sui-     his  wife — ^such  house  and  furniture  when  purchased  to  be 

himsetf  ^  ^^  couveyed  and  assigned  to  trustees,  upon  trust  for  the  be- 
wife,  which        j^^g^  ^f  jjjg  ^jfg  ^^^^  ^^  ^f  himself,  in  case  he  should  sur- 

he  18  to  con- 
vey to  the  trus-  vive  her  and  there  should  be  no  child  of  the  marriage— 

riage  settlement  and  the  remaining  £1000  should  be  retained  by  himself, 
SustsTi^'to  ^  enable  him  to  commence  and  carry  on  the  trade  or 
apply  the  re-      busiuess  of  a  timber  merchant.    And  the  Master  stated 

mainmg  ;£1000 

in  setting  him-  that  he  approved  this  proposal. 

sineM^  ^'u^'n  The  Master's  report  having  been  confirmed,  and  it  hav- 

^e  ^000  he  "^S  ^^^^  referred  back  to  him  to  approve  of  a  settlement, 

pays  the  whole  an  indenture  of  settlement,  dated  the  8th  of  June,  1831, 

to  his  bankers.  i        i         -i       •/.         «■  i  / 

He  afterwards     was  executed  by  the  husband  and  wife,  who  was  then  w 

draws  out 
nearly  the 

whole  amount  in  various  sums  at  various  times.  Amongst  the  drafts  is  one  wludi  he  ddinn 
in  payment  for  the  purchase  of  a  house  suitable  for  himself  and  wife.  Having  procured  tlie 
house  to  be  convey^  to  himself  in  fee,  he  deposits  the  title-deeds  with  hb  bankers,  as  a  secarity 
for  advances,  without  notice  to  the  bankers  of  the  trusts  of  the  settlement.  In  connderiitf 
the  conflicting  claims  of  the  bankers  and  the  trustees  of  the  settlement  vrith  respect  to  tiie  hone, 
it  must  be  presumed  that  the  purchase-money  for  the  house  was  paid  out  of  that  portion  of  tbe 
;£3000  which  was  properly  applicable  to  that  purpose. 
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age,  and  certain  trustees^  and  in  that  settlement  the  hus« 
band  covenanted  with  the  trustees  that  the  house  and  fnr- 
nitnre  then  intended  to  be  purchased  by  the  husband 
with  the  dE2000  should,  when  and  so  soon  as  the  purchase 
thereof  should  have  been  completed^  be  effectually  con- 
veyed and  assured  by  the  husband^  with  or  without  the 
wife^  to  the  trustees  in  trust  for  the  wife  for  life^  and  to  her 
separate  use  during  coverture^  with  remainder  to  the  child- 
ren in  strict  settlement^  with  an  ultimate  limitation  to  the 
husband  in  fee  in  the  event  of  his  surviving  his  wife^  and 
there  being  no  children  of  the  marriage. 

By  the  same  order  by  which  the  Master's  report  was 
confirmed,  it  was  ordered,  that,  upon  the  Master  certifying 
the  due  execution  of  the  settlement,  the  sum  of  £3000 
should  be  paid  to  the  husband  to  be  by  him  applied  in 
manner  stated  in  his  proposal.  Accordingly,  the  Master 
having  certified  to  the  above  effect,  the  sum  of  £8000  was^ 
on  the  2nd  of  August,  1831,  paid  by  the  Accountant-Ge- 
neral to  J.  S.  Cock. 

On  the  following  day,  the  3rd  of  August,  J.  S.  Cock 
opened  an  account  with  Stuckeys'  Banking  Company  at 
Bristol,  and  deposited  with  them  the  sum  of  £2900.  He 
also,  in  the  course  of  the  same  month,  deposited  with  them 
a  bill  in  his  fi&vour  for  £50,  payable  in  November  following ; 
but  he  made  no  other  payments  to  the  Bank.  During  the 
same  month  of  August  he  drew  out  the  whole  amount  of 
£2900,  except  41.  14^.  6^.,  by  drafts  for  various  sums ;  one 
draft  of  the  25th  of  August  being  in  payment  for  a  house  in 
St.  James's  Place,  Bristol,  of  which  he  took  a  conveyance, 
by  indentures  of  the  24th  and  25  th  of  August,  to  himself  in 
fee,  and  of  which  he  and  his  wife  were  for  some  time  in  the 
occupation. 

The  money  so  lodged  at  the  Bristol  Bank  having  been 
thus  expended,  and  the  bankers  having  refused  to  make  to 
Cock  any  advances  of  money  without  security,  he,  on  the 
8rd  of  September,  1831,  deposited  with  them  the  title-deeds 
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of  the  house  in  St.  James's  Place,  and  at  the  same  time 
signed  a  memorandum  to  the  effect  that  the  deposit  was 
made  as  a  security  for  any  balance  which  he  might  then  or 
at  any  future  time  owe  to  their  concern. 

On  the  footing  of  this  deposit^  advances  were  made  by  the 
bankers  to  Cock^  and  after  giving  him  credit  for  the  j£50 
bill,  they  claimed  against  him  for  principal  and  interest  the 
sum  of  £376. 

Cock  afterwards  took  the  benefit  of  the  Insolvent  Debtors' 
Act.  In  the  meantime  the  trustees^  having  received  notice 
of  the  bankers'  claim,  obtained  firom  Cock  a  conveyance  to 
themselves  in  fee  of  the  mortgaged  premises. 

The  bill  was  filed  by  the  registered  public  officer  of  the 
Bank  against  the  assignee  of  Cock  under  the  Insolvent  Act, 
the  trustees  of  the  settlement,  and  Mrs.  Cock  and  her  child- 
ren, and  it  prayed  that  the  Banking  Company  might  be 
declared  equitable  mortgagees  of  the  house  in  St.  James's 
Place,  and  consequential  relief  as  against  the  several  de« 
fendants. 

The  defendant,  Mr.  Cock,  and  the  trustees,  by  their 
answers,  insisted  on  the  prior  equity  of  the  wife  and  children 
under  the  settlement. 

Some  evidence  was  entered  into  on  the  part  of  the  de- 
fendant Mrs.  Cock,  to  shew  that  the  bankers  when  they 
took  the  deposit  had  notice  of  the  settlement ;  but  in  the 
view  taken  by  the  Court,  this  evidence  was  unnecessary. 


Mr.  Wigram  and  Mr.  Blunt,  for  the  plaintiff. — ^It  is  not  dis- 
puted by  the  trustees,  that  when  they  took  the  conveyance 
they  had  notice  of  the  bankers'  lien ;  but  they  insist  that 
they  had  a  prior  equity.  There  is  no  evidence,  however,  to 
shew  that  the  house  was  bought  with  the  i£2000.  Why 
was  it  bought  with  the  £2000  rather  than  the  £1000  ?  The 
whole  £3000  was  paid  to  Mr.  Cock  in  one  mass.  That 
sum,  or  the  greater  part  of  it,  was  paid  by  him  into  the 
bank.     He  then  drew  upon  the  bank  for  sums  of  varions 
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amounts ;  but  it  is  impossible  to  saj  that  the  drafts  are  to 
be  attributed  to  any  specific  portion  of  the  money  originally 
paid  by  him.  If  the  trustees  have  a  better  equity  than  the 
plaintiff^  they  must  shew  that  the  £2000  was  laid  out  on 
the  house.  Cock's  covenant  only  was^  that  if  he  laid  out 
the  JS2000  on  a  house  it  was  to  be  settled  insuch  a  manner. 
He  did  not  covenant  to  purchase  a  house  out  of  any  funds 
he  might  happen  to  have. 
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Mr.  Cooper  and  Mr.  Lean,  for  the  defendant  Toleman, 
the  assignee  under  the  Insolvent  Act. 

Mr.  Russell  and  Mr.  Collins,  for  the  defendant  Mrs.  Cock. 

Mr.  Simpkinson  and  Mr.  Piggott,  for  the  trustees. 

It  was  agreed  at  the  bar^  that^  if  the  question  had  only 
been  between  the  trustees  and  the  parties  interested  under 
the  settlement^  the  purchase  of  the  house  would  have  been 
proper  for  the  purposes  of  the  settlement. 


The  Vice-chancellor. — ^The  house  in  question  is  admit- 
ted to  have  been  purchased  with  partof  the  £3000.  The  pur- 
chase is  admitted  to  have  been  proper  and  in  due  perform- 
ance^ so  far^  of  the  purpose  for  which  the  £2000  had  been 
intrusted  to  Mr.  Cock^  namely^  to  purchase  a  suitable  house 
for  himself  and  his  family.  The  £1000  beyond  the  £2000 
was  to  be  applied  for  the  purpose  of  establishing  himself  in 
the  business  of  a  timber  merchant.  Each  part  ofithe  money 
was  thus  appropriated  to  a  particular  object.  The  money 
was  received  by  him  in  London  on  the  2nd  of  August. 
He  seems  to  have  retained  £100^  and  paid  the  remaining 
£2900  into  the  bank  represented  by  the  plaintiff. 

Upon  the  25th  of  August  he  completes  the  purchase  of 
the  house,  and  pays  the  purchase-money  by  delivering  a 
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cheque  of  that  date^  the  26th  of  August^  upon  his  bankers, 
on  which  day  his  credit  with  the  bank  consisted  of  the 
JE2900  and  a  short  bill  for  £50.  The  only  cash,  howevcTi 
which  had  been  paid  to  his  credit  was  the  £2900.  This 
being  the  whole  of  his  account  on  the  credit  side,  there 
had  been  drawn  out  before  this  date  the  sum  of  930/.  Is.  \0d. 
The  question,  I  apprehend,  which,  if  the  matter  were  be- 
fore a  jury,  would  be  put  to  the  jury,  is  this  : — ^The  pur- 
chase haviug  been  made  out  of  the  £3000,  what  is  the 
just  inference  of  fact  with  respect  to  the  portion  of  the 
money  out  of  which  the  purchase  was  made?  I  think 
that  the  just  and  unavoidable  inference  is,  that  the  pay- 
ment for  the  house  was  made  out  of  that  part  of  the 
money  which  it  was  proper  and  right  so  to  apply,  that 
is  to  say^  the  £2000.  I  think,  therefore^  that  at  the 
moment  of  the  purchase  a  trust  was  fastened  upon  the 
property.  Consistently  with  all  the  authoritative  decisions 
since  the  Statute  of  Frauds,  the  estate  was  bound  by  the 
trust.  Cock  was  as  completely  a  trustee  of  it  as  if  he  had 
executed  a  declaration  of  trust,  not  conveying  the  legal 
estate.  The  trustee  thus  holding  the  trust  property  pledges 
it  for  a  debt  of  his  own.  According  to  the  principles  of 
this  Court  and  the  course  of  decision,  the  prior  trust 
must  prevail.  There  was  no  subsequent  acquiescence  on 
the  part  of  any  person  beneficially  interested.  There  is 
not  the  least  ground  for  implicating  Mrs.  Cock  as  a  conr 
senting  party  to  the  transaction,  and  the  children  are 
infants. 

I  decide  this  case  on  the  assumption  that  the  bank  had 
not  their  attention  called  to  the  circumstances  in  whid 
the  property  stood.  Whether  they  had  or  had  not  notice 
of  the  settlement  is,  in  my  view  of  the  case^  immaterial 


The  Vice-ChaneeUor  then  asked  the  plaintiff's  ooansel 
whether  their  client  was  willing  to  give  up  the  deeds. 
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Upon  receiving  an  answer  in  the  afSrmative^  his  Honor  1845. 

said,  that,  upon  the  plaintiff  giving  an  undertaking  to  that  mInnino- 

effect,  the  bill  should  be  dismissed  without  costs.  ^okb 


TOLBMAN. 


The  plaintiff  undertaking  to  deliver  up  the  deeds  and  the  memoran- 
dum to  the  trustees  within  a  week,  let  the  hill  he  dismissed  without  costs; 
the  costs  of  the  defendants  the  trustees  to  he  taxed  as  hetween  solicitor 
and  client;  and  let  the  costs  of  the  trustees,  and  of  Mrs.  Cock  and  her 
children,  be  paid  out  of  the  corpus  of  the  settled  property. 


B 


Collins  v.  Reece.  ja„,  27/A. 

Feb.  10th. 

^Y  an  indenture  dated  the  lOth  September,  1840,  and  Assignee  of  A., 
expressed  to  be  made  between  Younger  Hooper,  of  the  first  assignment  and 
part ;  the  defendant  Richard  Reece,  of  the  second  part ;  and  i^'efi/o*f  A^'s 
all  the  creditors  of  the  said  Younger  Hooper,  whose  hands  creditors,  de- 

.     ,  creed,  under  the 

and  seals  were  set  and  affixed  to  the  said  indenture,  of  the  circamstances 
third  part ;  all  the  personal  estate  and  effects  which  the  pay  the^su 
.said  Younger  Hooper  was  then  possessed  of  or  entitled  to,  °^  *  *°*^  ^^' 

or  r  'an  account 

and  interested  in,  except  the  wearing  apparel  of  himself,  brought  against 

him  by  the 

his  wife  and  children,  were  assigned  to  the  defendant,  his  assignee  of  A., 
execiitors,  administrators,  and  assigns,  upon  trust  to  sell  or  Solvent  Debt- 
dispose  of,  and  convert  into  money,  such  parts  as  did  not  °'"'f  ^^*' 

At  executes  a 

consist  of  money,  and  out  of  the  produce  thereof,  and  such  deed  of  assign- 

.  -I  .       1  mentofhis 

parts  as  did  consist  of  money,  to  pay  and  retain  the  ex-  effects  to  a 
penses  attending  the  preparing  and  perfecting  the  said  in-  b^n^of'aU* 
denture,  and  all  expenses  which  should  be  incurred  in  and  ^^l  creditors 

'  *  ^     who  shall  sign 

about  the  trusts  thereof,  and,  out  of  the  surplus  or  resi-  or  assent  to  the 
due,  to  pay  such  rents,  rates,  taxes,  and  servants'  wages  as  three  months 
might  be  due  from  the  said  Younger  Hooper,  and  to  apply  t^l^^^""^ 
and  divide  the  remainder  to  and  amongst  all  the  creditors  whether,  in  the 

■  view  of  a  court 

of  the  said  Younger  Hooper,  who  should  execute  the  said  of  equity,  a 

creditor  who 
does  not  sign  or  assent  to  the  deed  until  after  the  expiration  of  the  three  months  can  take  any 
benefit  under  it. 

Y  y2    . 
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1845.  indenture  or  assent  thereto  within  three  months  firom  the 
date  thereof^  in  equal  proportions^  and  according  to  their 
respective  debts. 

This  deed  was  executed  by  Hooper  and  the  defendant. 
Soon  after  the  date  of  it.  Hooper,  by  virtue  of  a  writ  of 
ca.  sa.  issued  against  him  at  the  suit  of  the  plaintiff,  was 
arrested  and  lodged  in  Hereford  G^I,  and  under  the  stat. 
Iif2  Vict,  c  110,  s.  86,  the  plaintiff,  as  a  detaining  cre- 
ditor of  the  prisoner,  applied  to  the  Court  for  the  Belief  of 
Insolvent  Debtors  for  an  order  to  vest  the  prisoner's  pro- 
perty in  the  provisional  assignee  of  that  court.  Accord- 
ingly, by  an  order  of  that  court,  dated  the  26th  Decem- 
ber, 1840,  all  the  real  and  personal  estate  of  the'  prisoner 
was  vested  in  the  provisional  assignee  for  the  benefit  of  the 
creditors ;  and  by  a  subsequent  order  of  that  court,  dated 
20th  February,  1841,  the  property  became  vested  in  the 
plaintiff,  as  assignee  under  the  Insolvent  Act. 

In  March,  1841,  the  plaintiff  applied  by  letter  to  the 
defendant,  who  was  a  clerk  in  the  office  of  his  brother,  a 
solicitor,  to  deliver  to  him  a  correct  account  of  the  insol- 
vent's estate,  at  the  same  time  offering  to  allow  the  defend- 
ant all  legal  payments  made  by  him  as  assignee  under  the 
deed  of  assignment.  To  this  letter  a  reply  was  sent  by  the 
brother,  stating  that  the  plaintiff's  letter  had  been  laid 
before  a  special  pleader,  but  that  he  would  send  a  reply 
when  the  pleader's  sentiments  were  known.  No  reply, 
however,  was  ever  sent,  nor  was  any  account  delivered, 
though  the  plaintiff  sent  two  further  letters  to  the  defend- 
ant, in  the  latter  of  which  he  gave  him  notice,  that,  unless 
an  account  were  delivered,  the  plaintiff  had  instructions 
from  the  creditors  under  the  insolvency  to  file  a  biU  against 
him. 

In  May,  1841,  the  present  bill  wa«  filed,  praying  accounts 
of  the  receipts  and  disbursements  of  the  defendant  under 
the  deed  of  assignment. 

By  the  decree  made  at  the  hearing  of  the  cause,  the 
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Master,  with  reference  to  certain  payments  which  the  de-        1845. 
fendant,  by  his  answer,  alleged  to  be  good  payments,  was 
directed  to  inquire  when  the  several  creditors  of  the  in- 
solvent who  executed  the  indenture  of  assignment'  first 
executed  it,  and  when  such  creditors  first  assented  to  it. 

The  Master,  by  his  report,  certified  that  certain  creditors 
whom  he  named,  and  whose  debts  amounted  to  32/.  10«.  lid., 
had  been  paid  by  the  defendant  their  respective  debts,  and 
had  signed  and  assented  to  the  indenture  of  assignment  on 
certain  days  in  the  months  of  January  and  February,  1841 ; 
but  the  Master  stated  that  he  conceived,  that,  after  the  vest- 
ing order  had  been  made  in  the  Insolvent  Debtors  Court,  (of 
which  it  appeared  that  the  defendant  had  due  notice),  all  the 
property  of  the  insolvent  comprised  in  the  indenture  of  as- 
signment of  the  10th  September,  1840,  and  then  remaining 
unapplied  and  unappropriated  to  the  creditors  who  had 
then  executed  or  assented  to  that  deed,  became,  by  virtue 
of  such  order,  vested  in  the  provisional  assignee  for  the 
benefit  of  all  the  creditors  of  the  insolvent  who  had  not 
then  executed  the  said  indenture  or  assented  thereto,  and 
therefore  any  payment  made  by  the  defendant  as  such 
trustee  under  the  said  indenture,  subsequently  to  the  date 
of  the  said  order,  would  not  be  a  proper  payment ;  and  it  ap- 
pearing that  the  several  sums,  making  together 32/L  lOs.l^d,, 
were  respectively  paid  to  the  creditors  who  did  not  assent 
to  the  said  trust  until  after  the  date  of  the  said  order  and 
more  than  three  months  after  the  date  of  the  said  indenture, 
he  was  of  opinion  that  the  same  were  not  properly  paid, 
and  he  had  not,  therefore,  allowed  the  same  in  taking  the 
account. 

Exclusively  of  this  sum  of  32/.  lOs.  lid.,  the  Master  cer- 
tified the  sum  of  91/.  lis.  Id.  to  be  due  from  the  defendant 
to  the  plaintijQf  on  the  balance  of  the  account,  although  the 
defendant  had  set  forth  in  his  answer  an  account  from 
which  it  would  appear  that  nothing  was  due ;  having  cre- 
dited himself  with,  amongst  other  matters,  an  item  of 
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1845.        82/.  12s.  Sd.  as  the  amount  of  his  solicitor's  bill  of  costs  for 
-^^^      carrying  out  the  trust,  of  the  assigument,  which  item  was 
»•  reduced  by  the  Master  to  27/.  15*.  9rf. 

The  cause  now  came  on  for  hearing  for  further  direc- 
tions. 

Mr.  Wiffram  and  Mr.  Piggott,  for  the  plaintiff. 

Mr.  Osborne,  for  the  defendent,  contended^  that  the  pay- 
ments made  by  the  defendant,  amounting  to  82/.  IO9.  lid. 
were  good  pajrments  in  equity,  notwithstanding  that  the 
creditor  to  whom  those  sums  were  paid  had  not  signed  or 
assented  to  the  deed  within  the  three  months  limited  by  it 
for  that  purpose :  Dunch  v.  KevU  (a),  Spoiiiswoode  v.  SUhA- 
dale  (A),  Jolly  v.  Wallis  {c).  [The  Ftce-Cftance/tor.— Sup- 
pose, upon  the  last  day  limited  by  the  deed  for  execution, 
a  creditor,  finding  that  but  a  few  other  creditors  have  signed 
or  assented  to  the  deed,  signs  it ;  is  he  to  be  prejudiced 
by  all  the  other  creditors  who  subsequently  sign  or  assent? 
Possibly  there  may  be  some  inaccuracy  in  the  report  of 
Spoiiiswoode  v.  Siockdale.  Lord  Eldon  is  stated  to  hare 
said  that  the  plea  in  that  case  '^  relies  on  the  non-execution 
merely;^'  but  on  looking  at  the  plea,  as  stated  in  the  same 
report,  does  that  appear  to  have  been  the  case?] 

Mr.  Wiffram,  in  reply. 

The  Yice-Chancellor  said,  that,  whatever  might  ul- 
timately become  of  the  question  as  to  the  82/.  10s.  llcL, 
it  was  clear  from  the  conduct  of  the  defendant  in  not 
delivering  his  account,  that  he  must  be  charged  with  some 
of  the  costs  of  the  suit.  His  Honor,  however,  was  of 
opinion,  that  the  defendant  was  not  without  excuse  in 
having  raised  the  question  as  to  the  32/.  IO9.  lid.,  which 

(a)  1  Vera.  260.  (6)  G.  Coop.  102.  (c)  3  Etp.  22& 
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was  not  an  irrational  question^  or  one  merely  litigious.        1845. 
That  point  was  worthy  of  consideratioD,  and  must^  of  course^ 
be  decided^  notwithstanding  the  small  amount  of  the  sum 
involved  in  it^  unless  the  parties  in  the  meantime  should 
come  to  some  arrangement. 


The  Vice-Chanckllor. — The  question  in  this  case  Feb.lM. 
relating  to  a  sum  of  82/.  10«.  lid.  having  been  settled  by 
compromise  between  the  j>arties  upon  the  terms  of  half  of 
it  remaining  disallowed  to  the  defendant^  and  the  other 
half  being  allowed  to  him  in  diminution  of  the  balance  re- 
ported due  from  him^  that  question  is  now  immaterial^ 
except  as  bearing  upon  the  costs^  which,  and  a  claim  made 
for  interest,  are  the  only  matters  left  for  me  to  decide. 
As  -to  interest,  I  think,  that,  under  all  the  circumstances, 
justice  will  be  done  to  each  party  by  not  charging  the  de- 
fendant with  interest  upon  the  82/.  lOs.  lid.,  or  any  part 
of  it,  and  by  charging  him  as  to  the  residue  of  his  balance 
with  simple  interest  at  £4  per  cent,  per  anmnn,  from  the 
time  of  filing  the  bill. 

The  compromise  to  which  I  have  referred  was  made 
vrithout  prejudice  to  any  question  respecting  the  costs  of 
which  I  have  now  to  dispose,  and  with  reference  to  which 
I  have  not  found  it  necessary  to  form  an  opinion,  whether, 
had  the  compromise  not  taken  place,  I  should  or  should 
not  have  charged  the  defendant  with  the  32/.  lOs,  lid. 
It  was,  I  think,  a  question  not  without  difficulty,  whether 
he  had  or  had  not  a  right  to  make  the  payments  of  which 
that  sum  was  composed.  It  was  not,  however,  a  prudent 
step  on  his  part  to  make  those  payments  under  the  cir- 
cumstances which  existed  when  he  made  them ;  nor,  look- 
ing at  the  whole  of  the  materials  before  me,  am  I  able  to 
consider  that  he  took  that  step  merely  because  he  con- 
sidered it  his  duty  to  do  so.  It  would  have  been  at  least 
as  well  if  he  had  sought  good  advice  on  the  subject  before 
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184^.  80  acting.  Nor  do  I  infer  from  the  paper8^  or  think  it 
probable  that  a  relinquishment  by  the  plaintiff  of  this 
point  before  the  commencement  of  the  8uit  would  haye 
prevented  litigation.  The  dispute  was  never  brought  to 
that  simple  question.  The  plaintiff  repeatedly  asked,  as 
he  had  a  right  to  ask,  the  defendant  for  his  accounts.  The 
defendant  did  not,  it  may  indeed  be  said  that  he  would 
noty  furnish  his  accounts.  The  application  for  them  hav- 
ing begun  in  March,  the  bill  was  filed  on  the  22Qd  of 
May,  1841,  not,  I  think,  too  o^ly,  not  improperly,  not 
unnecessarily,  whatever  may  have  been  the  strict  state 
of  the  rights  of  the  parties  as  to  the  82/.  IO9.  lid.  When, 
in  addition,  the  nature  and  allegations  of  the  defend- 
ant's answers,  the  claims  made  by  him  on  behalf  of  him- 
self or  of  his  brother  and  solicitor,  whose  derk  he  is 
or  was,  or  on  behalf  of  both,  and  the  difference  (inde- 
pendently of  the  82/.  IO9.  lid.)  between  the  accounts 
as  reported  by  the  Master,  and  the  accounts  as  stated 
by  the  defendant,  are  considered,  the  just  result  is,  Ithink, 
his  liability  to  the  costs  of  the  suit,  subject  to  this  quali- 
fication— that,  so  far  as  those  costs  have  been  increased  by 
the  question  raised  as  to  the  right  of  the  defendant  to 
be  allowed  the  payments  composing  the  32/.  IO9.  lid,, 
and  by  means  of  the  evidence  into  which  the  plaintiff  en- 
tered before  the  original  hearing  having  been  taken  before, 
instead  of  being  taken  after,  the  decree,  there  should  in 
those  two  respects  be  no  costs  on  either  side. 
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Hudson  v.  Bryant.  ^^^-  18<*> 

19M. 

J  March  1st. 

OHN  MORLEY  began  his  will  with  some  well-corn-  A  testator,  po«- 

posed  and  well-spelt  expressions  of  a  religious  character^  sonai  property, 
and  proceeded  as  follows: — ''As  touching  such  worldly  iSidand'im- 
estate  wherewith  it  has  pleased  God  to  bless  me  in  this  life,  pa"*ntiy  abso- 

"^  '   lute  interest  in 

I  give^  demise,  and  dispose  of  the  same  in  the  following  it  to  his  wife, 
manner  and  form  : — First,  I  give  and  bequeath  to  Susannah  hu  sole  execu- 
Morley,  my  dearly  beloved  wife,  the  sole  executrix  of  the  ^^^c^^oJJJJ^t 
whole  of  my  property,  should  she,  please  God,  be  the  in  case  his  pro- 
longest  liver,  and  should  my  property  be  more  than  she  more  than  she 
wants  to  live  on  for  her  life-time,  she  is  from  my  hand  qq  f^^  y^^j,  ] J^. 
desired  by  me  to  give  weekly  the  remainder  to  my  two  |JJ°®'  *^^  ^" 
daughters,  Anna  Maria  Hudson,  and  Elizabeth  Butler,  so  the  remainder 

1  11.  mi       1    1       i»  111*°***®  testator's 

long  as  she  lives.     The  hole  of  my  property  to  be  sold,  two  daughters, 
John  Morley.    Witness  my  hand,  1st  February,  1834.  iwiS^^iI^d'he 

John  Morley."  directed  Ac 

"^  whole  of  his 

Then  followed  these  words  on  a  subsequent  page : —         property  to  be 
"  And  the  money  to  be  put  into  the  Bank  of  England,  money  to  be 
or  any  other,  in  trust,  as  may  be  thought  best  for  her  and  Knk*of  Em- 
those  in  trust.     1836,  3rd  February.    Witness,  Henry  J^**'.'J^^ 
Ansell  Albuy.     Witness,  Edward  Collin  Albuy."  thought  best  for 

her  and  those 

The  testator  left  his  wife,  and  the  two  daughters  named  ^^UlIfL^ 
in  his  will,  who  were  daughters  by  a  former  wife,  and  his  wife  took  bc- 

.   .        .  .  neficiaUy  an 

only  issue,  surviving  him.  interest  for  life 

The  testamentary  instrument  was  proved  by  the  wife  as  rift^to*  Ae^^ 
an  entire  will,  and  not  as  a  will  and  codicil.  daughters  was 

mTaud,  and 

The  wife  died  in  1843,  having  by  her  will  appointed  the  that  there  was 

an  intestacy  as 

defendants  her  executors.  •  to  the  beneficial 

The  bill  was  filed  by  the  daughters  and  the  husband  of  ^JS'after^tL 
one  of  them,  the  husband  of  the  other  being  dead,  for  widow's  death, 
the  purpose  of  having  the  trusts  of  the  will  carried  into 
execution ;  and  the  question  at  the  hearing  of  the  cause 
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1845.        was^  whether  the  wife  took  an  absolute  interest  or  only  an 
"    j^  ^      interest  for  her  life  in  the  testator's  property. 


V, 

Bryant. 


Mr.  SimpHmon  and  Mr.  Shelford,  for  the  plaintiffs.— 
The  corpus  of  the  property  is  given  to  the  wife  as  execa- 
trix,  and  that  is  declared  to  be  subject  to  certain  trosts 
which  are  inconsistent  with  a  gift  to  her  own  absolute  use. 
If  she  is  to  have  the  property  absolutely^  why  direct  the 
money  to  be  placed  in  the  Bank  of  England?  Taking 
the  whole  will  together^  the  intention  of  the  testator  was^ 
that  his  wife  should  have  a  life  interest  either  in  the  whole 

• 

or  in  such  part  of  the  property  as  was  required  for  her 
living :  she  was  "  to  live  on  it  for  her  life."  For  that  pur- 
pose the  property  was  to  be  invested.  If  the  income  was 
more  than  sufficient  for  her  own  use,  she  was  to  deal  out 
the  remainder  week  by  week  to  the  testator's  daughters. 
To  hold  that  she  took  absolutely  would  be  to  reject  all  the 
latter  part  of  the  will ;  in  which  it  is  plain  that  the  word 
"  her "  refers  to  the  widow  and  "  those  in  trust  *'  to  the 
daughters.  [The  Vice^Chancell&r. — ^You  consider,  that,  in 
the  sentence  "and  should  my  property''  &c,,  the  word 
"property"  means  income;  but  the  testator  afterwards 
directs  the  whole  of  his  "  property  "  to  be  sold.]  In  a  will 
of  this  description  it  is  not  unreasonable  to  conclude  that 
he  used  the  word  in  different  senses.  Supposing  he  did, 
it  is  submitted  that  the  words  are  sufficient  to  raise  a  tmst 
for  the  daughters :  Mason  v.  Limbury  (a),  and  the  other 
cases  cited  in  Roper  (&).  But  supposing  the  Court  shonld 
think  the  trust  void  for  uncertainty,  then  the  daughters 
will  take  as  next  of  kin  of  the  testator :  Morice  v.  Bishop  oj 
Durham  (c).  Fowler  v.  Garlike  [d)\  Ellis  v.  Selby  (e),  and  the 
cases  there  cited. 


Ja)  Ambl.  4,  cited.  (d)  1  Russ.  &  M.  232. 

(6)  Vol.  2,  p.  373.  (Ed. White).  {e)  1  Myl.  &  Cr.  286. 

(c)  10  Ves.  522;  537. 
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Mr.  Wigram  and  Mr.  Soutfigate,  for  the  defendants.  The 
first  words  of  the  will  shew  that  the  testator  had  it  in  view 
not  to  die  intestate  as  to  any  part  of  his  property.  The 
word  "  if"  before  the  words  "  the  whole  '*  must  be  omitted. 
The  gift  is  absolute  to  the  wife,  subject  to  a  trust  for  the 
daughters,  which  is  void  for  uncertainty.  The  wife,  there- 
fore, took  the  whole :  Ross  y.  Ross  (a).  Butt  v.  Kingston  {b). 
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1845. 

HUDSOH 
V. 

Bbt\nt. 


Mr.  Simpkinson,  in  reply. 

The  Vice-Chancbllor. — The  short  but  obscure  will  of  March  ut. 
the  testator  in  this  cause  has  to  be  construed  by  the  Court 
in  these  circumstances.  The  testator  left  personal  pro- 
perty only.  His  wife  and  two  daughters  mentioned  in 
the  will  survived  him.  The  widow  is  dead.  She  was  not 
the  mother  of  the  daughters ;  who  were,  probably,  but  are 
not  yet  proved  or  admitted  to  have  been  the  testator's  sole 
next  of  kin  at  his  death.  The  will  is  in  these  words  :  [His 
Honor  read  the  will.] 

It  appears  from  the  affidavit  annexed,  to  have  been 
wholly  written  by  the  testator  himself,  and  probably  in 
1834,  though  the  persons  subscribing  as  witnesses  wrote 
their  names  in  February,  1836,  which  latter  date  was 
then  written  by  one  of  them.  The  preamble  of  the  will 
was  probably  taken  from  some  book  or  form.  The  rest 
seems  likely  to  have  been  purely  the  testator's  own.  The 
passage  beginning  with  the  words  ''  and  the  money  to  be 
put,^'  though  forming  part  of  the  will,  is  not  on  the  same 
page  with  the  rest,  and  is  not  followed  by  any  signature  of 
the  testator,  who  probably  or  possibly  intended  to  make 
some  addition  to  the  will  never  made. 

The  question,  or  the  first  question,  is,  whether  the  widow 
did  not,  according  to  the  true  construction  of  the  will, 
become  entitled  to  the  entire  property  for  her  absolute 


(a)  IJ.  &  W.  154. 


(6)  1  Mer.  314. 
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1845.        benefit.     I  have  felt  some  difficulty  as  to  this  point, 

"^^^^^      but  after  much  consideration  of  this  singular  instrument, 

^'  and  some  hesitation.  I  have  formed  the  opinion  that  it 

Brtant. 

gives  her  beneficially  a  life  interest  and  no  more.  The 
word  "  weekly/'  and  the  references  to  her  life^  seem  to  me 
to  justify  this  conclusion^  though  requiring,  it  may  be,  that 
the  word  ''  property ''  should  be  treated  as  used  by  the  tes- 
tator in  one  place  with  one  meaning,  and  in  others  with 
another.  If  the  directions  as  to  the  sale  and  investment 
are  of  any  materiality,  they  bear,  I  think,  rather  against 
than  for  the  widow,  and  though  the  will,  in  the  commenc- 
ing part  of  it,  has  a  declaration  of  intention  to  dispose  of 
the  whole  of  the  property, .  yet  the  word  *'  first  ^'  imme- 
diately following  the  words  "  manner  and  form ''  is  to  be 
attended  to,  nor  am  I  satisfied  that,  when  the  words  on  the 
second  page  of  the  will,  written  by  the  testator,  were  written, 
he  meant  the  will  to  end  there,  though,  in  fact,  he  added 
nothing  afterwards.  And  the  word  "o{^*  immediately 
following  the  word  "  executrix  "  ought  not  to  be  withoat 
necessity  disregarded.  But  has  h&  disposed  of  the  bene- 
ficial interest  in  the  capital  ?  This  may  depend  oli  the 
meaning  of  the  words  "  those  in  trust.*'  Unless  they  refer 
to  the  two  daughters,  they  seem  to  me  unmeaning  and 
ineffectual.  If  they  do  refer  to  the  daughters,  they  seem  to 
me  to  do  so  in  respect  of  the  precarious  and  invalid  direc- 
tion for  their  benefit  contained  in  a  previous  part  of  the 
instrument,  and  not  in  respect  of  any  other  benefit  or 
right;  and,  as  I  think  that  the  reference  to  the  wife  by  the 
word  "her"  in  the  same  passage  of  the  will  ought  to  be 
read  as  being  in  respect  only  of  the  provision  for  her  in  the 
foregoing  part  of  it,  which  gives  her,  in  my  judgment,  only 
a  life  interest,  the  result  is,  that  there  appears  to  me  to 
be  an  intestacy  as  to  the  beneficial  interest  in  the  capital 
after  the  widow's  death,  and  that  she  and  the  next  of  kin 
took  it  accordingly  by  intestacy,  subject  to  her  life  in- 
terest. 
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Thinking  this  case  one  of  some  embarrassment,  I  have        1845. 
consulted  three  judges  upon  it.    They  have  been  so  good       Hudson 
as  to  favour  me  with  their  opinions,  of  which  one  differs,  «• 

and  the  other  two  agree  with  mine.  One  of  the  two  learned 
Judges  who  agree  with  me  (not  a  judge  of  this  court)  thinks 
that  the  words  ''the  whole  of  my  property  to  be  sold''  con- 
tain the  accusative  case  required  and  governed  by  the  words 
''  I  give  and  bequeath/'  thus  treating  much  of  the  inter- 
vening language  as  inserted  parenthetically  in  effect.  This 
reading  (very  possibly  the  true  reading)  does  not  seem  to 
be  thought  by  the  learned  Judge,  and  is  not  considered  by 
me,  essential  to  the  conclusion  at  which  we  have  arrived. 
The  testator,  an  illiterate  farmer,  probably  thought  little 
or  not  at  all,  and  knew  little  or  nothing  of  grammar  or 
syntax.  He  has  thrown  a  heap  of  words  together,  the 
particular  connexion  strictly  existing  between  which  is  not, 
nor  is  their  order  or  arrangement,  of  much  importance.  A 
celebrated  author  says,  truly  enough,  "We  make  a  country- 
man dumb,  whom  we  will  not  allow  to  speak  but  by  the 
rules  of  grammar.''  The  question  upon  a  will,  and  espe- 
cially such  a  will  as  the  present,  is  of  the  effect  of  the  whole, 
as  a  whole.  Its  parts  may  not  be  in  their  regular  places, 
but,  as  has  been  said  of  good  and  evil,  where  they  ''  lie 
shuffled  together  in  a  confused  heap,"  ''  study  must  draw 
them  forth  and  range  them."  It  is  not  contrary  to  legiti- 
mate interpretation  to  read  the  clauses  of  which  a  will 
consists,  as  in  a  different  order  from  that  in  which  they 
stand  written,  and  if  the  result  of  all  the  passages  com- 
bined is  to  convey  to  the  understanding  a  definite  inten- 
tion as  entertained  by  the  writer,  that  intention,  being 
lawful,  must,  however  awkwardly  expressed,  prevail. 
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1845. 

March  1th,  Andrew  v.  Andrew. 

loth,  14M.      _ 

Upon  the  con-     X  HOMAS  ANDREW^  of  Harportreyj  in  the  parish  of 
IrtiiSl'that    Manchester,  by  his  wUI  dated  the  29th  October,  1832,  after 
the  executors      devising  Certain  real  estates  at  Harpurtrey  and  other  places, 
titled  to  a  be-     to  his  natural  son  Thomas  Andrew  and  his  issue,  bequeathed 
hi  the  testator's  ^  follows : — '^  I  give  and  bequeath  unto  my  sister  Eliza 
soMl'esu^'     Andrew,  to  be  paid  out  of  the  rents  and  profits  of  the  afore- 
said lands,  the  sum  of  £260  per  annum^  and  to  live  free 
from  rent  in  the  house  I  now  occupy  in  Harpurtrey,  with 
the  lands  and  buildings  I  now  occupy,  containing  about 
nine  Lancashire  acres,  with  the  use  of  my  household  furni- 
ture, plate,  linen,  books,  wines,  spirits,  carriages,  and  horses, 
cows,  hay,  aud  farming  utensils,  and  stock,  for  her  sole  use 
during  her  natural  life,  or  so  long  as  she  shall  remain 
unmarried ;  in  either  events  then  to  go  to  my  natural  sou 
Thomas  Andrew ;  but,  should  she  marry,  then  my  will  and 
mind  is,  that  my  executors  shall  pay  her  £100  per  ammm 
for  her  own  use  during  her  natural  life,  out  of  the  rents 
and  profits  of  my  said  estate.     And  I  direct  that  my  exe- 
cutors, at  my  decease,  shall  take  an  inventory  of  all  mj 
said  furniture  and  stock,  and  to  give  my  said  sister  a  copy; 
that  no  waste  shall  be  made  except  in  the.  consumable  arti- 
cles.    I  also  give  and  bequeath  unto  my  brothers  Jonathan 
Andrew,  Edward  Andrew,  James  Andrew,  and  my  sister 
Mary  Ann  Green,  each£100 /^er  annum  during  their  natural 
lives,  to  be  paid  by  my  executors  out  of  the  rents  and  profits 
of  the  before-mentioned  lands,  tenements,  and  heredita- 
ments, and,  at  their  or  any  of  their  decease,  to  go  to  my  na- 
tural son  Thomas  Andrew.    I  also  give  and  bequeath  to  my 
natural  son  Henry  Andrew,  &c.    [Here  followed  a  devise  of 
an  estate  at  Manchester  to  Henry  and  his  issue.]    I  also 
give  and  bequeath  unto  my  brother  George  Andrew  my 
thirty  freehold  houses  with  their  appurtenances  at  Comp- 
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stalls  in  the  county  of  Chester^  for  ever^  subject^  neverthe-  1845. 
less^  to  him  paying  out  of  the  rents  and  profits  £\QOp€r 
annum  unto  my  brother  John  Andrew  during  his  natural 
life.  All  the  annuities  I  have  made  chargeable  upon 
my  before-mentioned  estates  to  be  paid  half-yearly  every 
24th  June  and  25th  December.  I  also  give  unto  my 
brother  Jonathan  Andrew  all  the  money  and  interest 
thereon  due  to  me  at  my  decease  which  he  had  from  me  in 
my  lifetime;  my  executors  retaining  his  life  interest  in  the 
Guardian  Life  Insurance  Office  for  the  purpose  I  shall 
hereafter  order.  I  also  give  unto  my  brother  Edward 
Andrew  the  land  he  now  occupies^  part  of  Barlow  estate. 
I  also  give  unto  my  executors  all  my  personal  property 
which  shall  be  applied  to  the  payment  of  all  my  interest, 
debts,  and  mortgages  I  owe  at  my  decease ;  and  I  do  ap- 
point my  natural  son  Thomas  Andrew,  my  natural  son 
Henry  Andrew,  and  Samuel  Broadbent,  son  of  my  friend 
James  Broadbent  of  Pentleton,  executors  of  this  my 
will.'' 

The  testator  died  in  December,  1843,  a  bachelor,  leaving 
the  several  persons  named  in  his  will  surviving  him ;  his 
sister  Eliza  having,  in  April,  1842,  married  the  Bev.  Horatio 
James. 

The  executors  proved  the  will,  and  entered  upon  the 
execution  of  the  trusts. 

The  bill  was  filed  by  George  Andrew,  the  testator's  eldest 
brother,  and  one  of  his  next  of  kin,  against  the  executors 
and  the  other  next  of  kin,  praying  that  the  testator's  per- 
sonal estate  might  be  duly  administered. 

The  cause  now  came  on  for  hearing. 

Mr.  Wigram  and  Mr.  /.  H.  Palmer^  for  the  plaintiff. 

Mr.  Teed  and  Mr.  Torriano^  for  the  defendant  Thomas 
Andrew. 


.  , '  -  i'«f  >r 


Mr.  and 


Tke  fint  frrtif  ■■■iIbm^  vkedicr  die  testator's  per- 

idbie  to  aasver  die  amnnties :  this  poin^ 

«p  cm  At  part  of  Thomas  and  Houy 

ofdKieal 


Theaext  faestiamvas^  vhedicrdieexecatan  werebene- 
fiaaDr  ^^ti^lf^  to  dv  readne. 

For  dK  oecntors^it  vaaeootaidedy  that  the  express  gift 
to  them  vaa  mere  ssiplasagey  imless  it  was  intended  to 
take  effect  hmrfifianT,  and  that  die  statute  11  Geo.  4  and 
1  Win,  4y  e.4Q,  br  which  executors  are  eonstitnted  primd 
facie  trustees  of  the  residue,  does  not  apply  to  the  case  ct 
an  express  gift  to  them.  The  cases  of  Hill  t.  Biikop  of 
Lomdom  (a),  Kimg  t.  J3faiioii  (6),  and  Wattan  v.  WalUm  [c\ 
were  cited. 

March  lOik.  The  YicE-CHANCEixoa.  —  The  question  whether  tbe 
.  executors  are  entided  beneficiaUy  to  the  residuary  personal 
estate  is  one  of  some  nicetj,  and  not  unlikely  to  be  viewed 
differently  by  different  minds.  The  gift  to  them  is  in  tenns 
of  all  the  personal  estate,  not  of  all  the  other  personal 
estate,  or  of  the  personal  estate  not  before  disposed  o£ 

It  is  true,  that,  where  the  testator  mentions  the  names 
of  the  executors,  he  describes  two  (for  whom  proTisions  are 

(a)  1  Atk.  618.       {b)  1  Ve«.  &  B.  260,  272.        (c)  U  Ves.  318, 321 
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otherwise  made  by  the  will)  as  his  natural  sons,  and  the         1845. 
third  as  the  son  of  his  friend.     It  is  true,  also,  that  the       Andrew 
commencement  of  the  gift  to  them  is  similar  to  the  com-  ^' 

mencement  of  other  gifts  in  the  will  undoubtedly  bene- 
ficial, and  that  there  are  clearly  beneficial  gifts  in  it  subject 
to  charges :  nor  is  it  unworthy  of  observation,  that,  upon 
the  construction  maintained  by  the  next  of  kin,  the  whole 
gift  to  the  executors  is  without  operation,  not  efifecting  any 
purpose  beyond  that  efifected  by  the  mere  appointment  to 
the  executorship.  It  is,  however,  equally  true,  that,  in  the 
gift  to  the  executors,  they  are  designated  by  their  office 
merely,  not  by  their  names,  that  the  purpose  of  paying 
debts  and  mortgages  may  be  thought  to^be  expressed  as  if 
it  were  meant  or  expected  to  exhaust  the  whole  subject  of 
the  gift,  and  that  the  testator^s  intention  as  to  an  insur- 
ance (probably  on  the  life  of  his  brother  Jonathan)  appears 
to  have  been  reserved  or  uncertain,  and  that  he  may  be 
argued  not  to  have  intended  it  for  the  executors. 

These  seem  the  principal  remarks  on  each  side  to  which 
the  will  is  liable.  Upon  its  whole  language  and  the  au- 
thorities, (those  to  which  the  executors'  counsel  referred 
and  some  others),  I  have  had  to  ask  myself  whether  the 
gift  to  the  executors  was  a  gift  only  for  a  particular  and 
limited  purpose,  or  a  general  gift  subject  to  a  charge. 
Having  found  myself  unable  to  say  that  this  is  a  general 
gift  subject  to  a  charge,  I  have  come  to  a  conclusion  in 
fiavour  of  the  next  of  kin. 

The  cases  of  Pratt  v.  Sladden  (a),  Dawson  v.  Clark  (&),  and 
Southause  v.  Bate  (c)  contain,  as  is  well  known,  very  valuable 
observations  of  Sir  W.  Grant  and  Lord  Eldon,  upon  cases  of 
this  kind.  I  have  been  reading  them  with  attention,  and 
desire  to  be  understood  as  not  giving  any  opinion  how  the 
title  to  the  residue  would  have  stood,  in  the  present  in- 


(a)  14  Ves.  193.  (b)  16  Ves.  409;  18  Ves.  247. 

(c)  2  VeB.  &  B.  396. 
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stance,  had  the  statute  mentioned  at  the  bar,  which  did  not 
exist  when  those  cases  were  decided,  not  been  passed :  it 
forms  part  of  the  law  under  which  the  will  before  me  takes 
effect.  Nor  do  I  saj  who  would  have  been  entitled  to  tiie 
residue  if  the  gift  in  question  had  been,  not  to  the  executon, 
but  to  other  persons,  the  language  of  the  will  in  all  other 
respects  (including  the  appointment  of  executors)  standing 
as  it  does.  Upon  neither  of  these  hypothetical  questiom 
can  it  be  necessary  to  form  a  judgment* 

As  the  will  and  the  law  stand,  I  construe  the  will  as  I 
have  said. 


Tesutor,  after  ANOTHER  question  was,  to  whom,  in  consequence  of  the 
e^bi^tetohisna.  marriage  of  the  testator's  sister  Eliza,  the  consumable 
Sl^*^^^  '  articles  comprised  in  the  bequest  to  her  belonged. 

follows : — 


'*  I  give  and 
bequeath  unto 
my  sitter  E., 
to  be  paid  out 
of  the  rents 
and  profits  of 
the  aforesaid 
lands,  the  sum 
o(£2b0  per 


For  the  plaintiff  it  was  contended,  that,  if  she  had  sor- 
yived  the  testator,  unmarried,  she  would  have  taken  an 
absolute  interest  in  these  articles ;  Randall  v.  RuueU  [a), 
Proctor  V.  Bishop  of  Bath  and  Wells  {b) ;  and  therefore  the 
gift  over  to  Thomas,  which  was  never  intended  to  take  effect 
r""fi^  T^  ^    ^^^^  *^^  death  or  marriage  of  the  sister,  was  void.    And  if 

rent  in  the 

house  I  now 

occupy  in  H.y 

with  the  land 

and  buildings 

I  now  occupy, 

containing 

about  nine  Lancashire  acres,  with  the  use  of  my  household  furniture,  plate,  linen,  books,  wines, 

spirits,  carriages  and  horses,  cows,  hay,  and  farming  utensils,  and  stock,  for  her  sole  ate  dniinf 

her  natural  life,  or  so  long  as  she  shall  remain  unmarried ;  in  either  events,  then  to  go  to  T.  A.; 

but  should  she  marry,  then  my  will  and  mind  is,  that  my  exeouton  shall  pay  her  j^lOO^trM- 

num,  for  her  own  use,  during  her  natural  life,  out  of  the  rents  and  profits  of  my  said  estate." 

The  sister  married  in  the  testator's  lifetime : — Heldf  that  the  consumable  articles  did  not  go  to 

T.  A.,  but  fell  into  the  residue ;  and  that  the  annuities  of  £2&0 per  annum  atid  j^lOO  per  muum 

were  not  cumulative. 

If  a  testator  bequeaths  a  legacy  to  A.,  so  long  as  A.  shall  remain  unmarried,  and  A.  marrisi 
in  the  testator's  lifetime,  the  legacy,  as  regards  A.,  is  in  the  nature  of  a  lapsed  legacy. 

If  a  testator  bequeaths  consumable  articles  to  A.  for  life,  with  a  limitation  over  by  way  of 
remainder  to  B. ;  as  the  gift  to  A.  is  absolute,  the  limitation  to  B.  cannot  take  effect,  even  thoogh 
A.  die  in  the  testator's  lifetime. 


it  was  void  in  its  creation,  it  could  not  be  rendered  valid  bj 
the  circumstance  of  the  prior  gift  having  failed  by  a  species 
of  lapse :  Harris  v.  Davies(c).     Li  Mackinnon  v.  Peach  {d) 


(a)  3  Mer.  196. 
(6)  2  H.  Bl.  358. 


(c)  Ante,  p.  416. 

(d)  2  Keen,  555. 
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the  survivor  was  probably  considered  to  take  absolutely  by        1845. 
force  of  the  gift. 

For  the  defendant  Thomas  Andrew  it  was  contended^ 
that,  if  Eliza  James  had  survived  the  testator,  it  was  not 
clear  that  she  would  have  taken  an  absolute  interest  in 
the  consumable  articles ;  Foley  y.Bumell  (a),  Porter  v.  TWr- 
nay  {b) ;  but,  admitting  that  she  would,  the  gift  to  Thomas 
was  substitutional,  and  not  by  way  of  remainder. 

For  the  defendant  Eliza  James  it  was  contended,  that 
her  legacy  could  not  be  considered  as  having  lapsed  by  her 
marriage  in  the  testator^s  lifetime,  death  alone  causing  a 
lapse ;  and  that,  if  such  construction  were  held,  the  efifect 
would  be  to  strike  out  of  the  will  the  words  ''  during  her 
natural  life.'^ 

The  Yice-Chancellob.  —  I  regret  the  conclusion  to 
which,  according  to  my  view  of  the  words,  I  find  myself 
obliged  to  come. 

Upon  the  propriety  of  the  rule,  that  the  gift  of  the  use 
and  enjoyment  of  consumable  articles  for  life  is  the  gift  of 
the  absolute  interest,  I  do  not  know  that  I  have  ever 
thought ;  because  I  have  considered  it  as  settled  in  this 
court  for  many  years.  That  such  is  the  rule,  appears  to 
me  clear,  and  I  must  act  upon  it. 

According  to  my  view  of  the  case,  therefore,  the  gift  of 
the  wine,  spirits,  and  hay  to  Eliza  Andrew  would  have 
been  absolute,  as  she  survived  the  testator,  if  she  had  not 
married  in  his  lifetime.  She  did  marry  in  his  lifetime ;  and, 
as  the  gift  to  her  was  only  so  long  as  she  should  remain 
unmarried,  it  never  took  efifect :  and  without  using  the 
word  ^'  lapse,'^  the  consequence  is  the  same,  so  far  as  she 
is  concerned,  as  if  she  had  died  in  the  testator's  lifetime. 

(a)  1  Bro.  C.  C.  275.  (6)  3  Vet.  311. 

z  z2 
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1845.  The  next  question  has  been  said  to  be,  whether  the  gift 

over  is  substitutional  or  by  way  of  remainder.  As  it  is,  I 
apprehend,  clear  that  if  there  be  a  gift  to  A.  B.  and  his 
heirs,  and  if  he  die  without  heirs,  to  C.  D.,  not  a  relative  of 
the  first  devisee,  the  gift  over  is  void,  so,  it  is  equally 
clear,  that  if  the  testator  had  said,  "  if  A.  B.  die  in  my  life- 
time, I  give  to  C.  D.,''  and  A.  B.  had  died  in  his  lifetime, 
the  gift  to  C.  D.  would  have  been  good. 

But  there  is  in  this  will  no  express  reference  to  the 
happening  of  any  event  in  the  testator's  lifetime:  he 
says,  "  in  either  events,  then  to  go "  &c.  It  is  true  that 
death  at  some  time  is  certain  and  not  contingent,  and 
death  at  a  designated  time  contingent  and  not  certain  : 
but  though  he  has  said  ''  events,'^  he  means,  upon  or  after 
death  or  marriage,  that  is,  death  or  marriage  whensoever 
happening.  He  did  not  mean  death  or  marriage  happen- 
ing only  in  his  lifetime.  The  words  were  intended  to 
operate  by  way  of  remainder.  It  is  a  gift  to  her  so  long  as 
she  shall  be  living  unmarried,  and  then  over.  Now  the 
gift  of  consumable  articles  to  a  woman,  so  long  as  she  shall 
be  living  unmarried,  is  the  gift  of  an  absolute  interest 
The  gift  over,  therefore,  is  void,  nor  rendered  valid  by  the 
circumstance  of  the  legatee  having  survived  the  testator 
and  married  in  his  lifetime.  These  consumable  articles  &U 
into  the  residue. 


It  was  then  argued  on  the  part  of  the  defendant  Mrs. 
James,  that  the  annuity  o{£Z50per  annum  had  not  ceased 
by  her  marriage,  and  that  that  annuity  and  the  annuity  of 
jElOO  (the  latter  being  given,  as  was  contended,  in  com- 
pensation for  the  loss  of  the  specific  chattels  only)  were 
cumulative. 

The  Vice-Chancellor. — I  agree  that  a  gift  of  an  an- 
nuity in  general  terms,  without  any  express  limit  to  its 
duration,  is  generally  a  gift  to  the  annuitant  for  life  merely: 


17. 

Andrew. 
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still  the  place  in  this  will  where  the  words  "  during  her  1845. 
natural  life,  or  so  long/'  &c.,  occur,  is  not  unworthy  of  ob-  Andrew 
serration.  They  follow  the  enumeration  of  all  the  gifts  to 
the  sister  except  the  £100  per  annum.  I  am  of  opinion 
that  plainly  the  gift  of  the  £250  per  annum  to  the  sister  was 
meant  to  cease  upon  her  marriage,  and,  as  she  married  in  the 
testator's  lifetime,  never  arose,  but  that  she  is  entitled  to  the 
annuity  of  £100  per  annum. 


MONTRESOB  V,  MoNTRESOR.  Jan.  2Sth. 

SFeh.  nth. 
IR  HENRY  MONTRESOR,  K.  C.  B.  and  G.  C.  K.,  of  Testator  diyid- 

Denne  HiU,  in  the  county  of  Kent,  wrote  and  signed  a  tes-  several  dauMs 
tamentary  writing  in  these  words : — "  Codicil  to  my  will.  orarticiM,which 

•^  °  •'he  nambered ; 

Denne  Hill,  12th  October,  1829.  Until  my  will  is  clearly  and  after  ap- 
made  out,  I  hereby  make  this  codicil  respecting  the  charge  trustees,  aad 
and  care  of  my  children.    That  my  wife  Mary  Lady  Mon-  SS^^^J^^n, 

he,  by  the  se- 
cond article  of 
his  will,  bequeathed  to  his  tmstees,  in  trust  for  the  use  of  his  wife  and  children  as  thereinafter  de> 
tailed ;  viz.  all  his  household  furniture,  plate,  medals,  china,  linen,  books,  paintings,  prints,  wines, 
provisions,  horses,  carriages,  cows  and  sheep,  and  all  other  live  and  dead  stock  in  and  about  his 
premises,  with  all  his  ready  money  in  bis  house  and  at  his  agents  and  bankers,  with  all  monies 
due  to  him  at  the  time  of  his  decease :  also,  he  gave  and  devismi  all  and  every  his  dwelling-house 
and  mansion,  buildings,  gardens,  and  lands,  with  the  appurtenances,  and  all  his  real  estates,  upon 
trust  as  aforesaid,  and  upon  the  uses  thereafter  ststed,  that  is  to  say,  all  his  real  estate  in  and 
about  Denne  Hill,  &c.,  until  the  youngest  of  his  surviving  children  attained  the  age  of  twenty-five 
years :  at  that  period  he  willed  that  his  eldest  surviving  child  should  be  put  into  possession  of  all  his 
freehold  and  leasehold  property,  including  all  timber  and  underwood,  and  all  pertonal  property 
on  the  estaUi,  By  a  subsequent  article,  he  appointed  his  eldest  son  or  next  surviving  child  in 
seniority  his  residuary  legate.  There  were  other  clauses  in  the  will,  and  also  a  testamentary 
writing,  from  which  it  appeared  to  have  been  a  principal  object  of  the  testator  to  give  his  child- 
ren the  advantage  of  having  the  same  home  for  a  period  after  his  death  as  they  had  enjoyed  in 
his  lifetime : — Held^  upon  these  clauses  taken  together,  that  the  enjoyment  and  rents  of  the  tes- 
tator's real  estates  devised  by  the  will  belonged  to  the  testator's  wife  and  children  generally, 
(subject  or  not  subject  to  a  discretionary  power  of  regulation  in  the  trustees)  until  the  attain- 
ment by  the  youngest  surviving  child  of  the  age  of  twenty -five.  Held^  also,  that  the  property 
described  as  all  the  te»tator*9  ready  money  in  hU  house,  &c.,  did  not  belong  to  the  residuary 
legatee,  and  did  not  fall  within  the  description  of  all  personal  property  on  the  eetatee,  &c.,  but 
was  to  be  applied  for  the  benefit  of  the  wife  and  children. 

Testator  bequeathed  to  trustees,  for  the  use  of  his  wife  and  children,  the  interest  of  his  pro- 
perty in  the  English  and  French  funds ;  and  he  gave  the  capital  to  bis  surviving  children,  that  is 
to  say,  to  be  equally  divided  at  the  period  of  his  eldest  surviving  child  attaining  the  age  of  thirty. 
By  a  codicil,  he  bequeathed  to  his  executors,  for  the  use  of  his  children,  "  whatever  sum  now 
stands  in  my  name,  or  may  hereafter,  in  the  Dutch  funds,  or  any  other  funde,  including  the 
interest  arising  then^m:" — Held^  that  the  words  "  any  other  funds"  induded  stock  in  the 
British  ftinds." 
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1845.        tresor,  the  Bev.  Edward  Cage,  and  Sir  Edward  Knatchbnll 
MoNTRssoB.    ^  guardians  to  my  children,  and  that  their  home  be  that 
V*  of  Denne  Hill,  under  the  immediate  control  and  direction 

(of  details)  of  my  said  wife  Mary  Montresor,  until  thej 
respectively  attain  the  age  of  twelve  years,  at  which  age 
the  authority  and  advice  of  the  other  two  guardians  will 
be  required  to  assist  the  judgment  of  my  wife,  to  whom  she 
will  naturally  apply  intermediately  for  their  advice  and 
assistance,  as  to  putting  my  children  to  school,  or  other 
matters  relating  to  their  welfare.  The  guardians  will  please 
to  make  pecuniary  arrangements  to  make  Denne  Hill  the 
rendezvous  of  my  children  until  they  are  put  out  in  the 
world,  and  acceptable  to  them  even  after  that.  Henry  T. 
Montresor,  Denne  Hill,  8th  October,  1829.  I  omitted 
naming  my  brother  as  guardian,  he  having  so  many  child- 
ren of  his  own,  but,  on  reflection,  I  am  sure  he  will  give 
his  assistance  and  able  advice.  I  hereby  appoint  him  abo 
a  guardian  to  the  dear  orphans. 

"Henry  T.  Montresor.'^ 

The  testator  afterwards  made  his  will  in  his  own  hand- 
writing, dated  the  22nd  December,  1829,  in  the  following 
terms : — "  1st,  I  constitute  and  appoint  my  brother  Liea- 
tenant-General  Thomas  G.  Montresor,  my  wife  Mary  Mon- 
tresor, the  Rev.  Edward  Cage,  rector  of  Eastling,  Sir  Ed- 
ward Knatchbnll,  Bart.,  M.  P.  and  my  nephew  Thomas 
Montresor,  executors  and  trustees  of  this  my  will,  with 
power  of  the  two  last  surviving  to  appoint  two  additional 
trustees,  unless  any  of  my  children  may  have  attained  the 
age  of  twenty-one  years,  when  I  will  that  they,  in  succes- 
sion, if  attaining  that  aforesaid  age,  become  additional 
trustees  and  executors  of  this  my  will.  2ndly,  I  bequeath 
to  my  trustees,  as  aforesaid,  for  the  use  of  my  wife  and 
children,  viz.  Henry  Edward  Montresor,  Charles  Francis 
Montresor,  Edward  John  Thomas  Montresor,  and  Annetta 
Montresor,  as  hereafter  detailed,  viz.  all  my  household  fiir- 
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nitore^  plate,  medals,  china,  linen,  books,  paintings,  prints,        1845. 
wines,  provisions,  houses,  carriages,  cows  and  sheep,  and    montresok 
all  other  live  and  dead  stock  in  and  about  my  premises,    ,,     v* 

MONTBBSOR. 

with  all  my  ready  money  in  my  house,  and  at  my  agents 
and  bankers,  with  all  monies  due  to  me  at  the  time  of  my 
decease :  also  I  give  and  devise  all  and  every  my  dwelling- 
house  and  mansion,  buildings,  gardens,  and  lands,  with 
the  appurtenances,  and  all  my  real  estates,  upon  trust  as 
aforesaid,  and  upon  the  uses  hereafter  stated,  that  is  to 
say;  all  my  real  estate  in  and  about  Denne  Hill,  &c.,  and 
also  my  leasehold  property  of  Woolwich  Wood,  in  the 
parish  of  Womanswold,  until  the  youngest  of  my  surviving 
children  attain  the  age  of  twenty-five  years :  at  that  period 
of  time  I  will  that  my  eldest  surviving  child  be  put  into 
possession  of  all  my  freehold  and  leasehold  property,  in- 
cluding all  timber  and  underwood,  and  all  personal  pro- 
perty on  the  estates.  Srdly,  I  devise  to  my  trustees,  for 
the  use  of  my  wife  Mary  Montresor  and  my  children,  (at 
the  discretion  of  my  said  trustees),  the  interest  of  my  pro- 
perty in  the  English  and  French  funds  or  stocks ;  and  the 
aforesaid  funded  property  I  bequeath  to  my  surviving 
children,  (share  and  share  alike),  that  is  to  say,  that  it  be 
equally  divided  at  the  period  of  my  eldest  surviving  child 
attaining  the  age  of  thirty  years,  and  this  personal  property 
to  be  made  over  to  them  at  that  period  of  time  by  my  execu- 
tors and  trustees.  4thly,  I  likewise  devise  to  my  trustees,  for 
the  use  of  my  children,  sach  monies  that  have  been  left  to 
me  in  reversion  by  the  late  Lieutenant-General  Sir  Samuel 
Auchmuty,  O.  C.  H.  after  the  demise  of  his  sister,  also  the 
money  standing  in  the  American  funds  in  my  name,  and 
alio  the  money  accruing  after  my  decease  from  the  cloth- 
ing of  my  regiment,  as  also  the  sum,  about  £6000  jE8  per 
Cent,  Reduced,  I  settled  upon  my  wife  Mary  Montresor, 
after  her  demise.  It  is  my  will  that  the  above  sums  stated 
in  and  expressed  in  this  article.  No.  4,  with  the  accruing 
interest  from  a  sinking  frmd,  be  equally  divided  among 
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1846.        my  surviving  children  (or  such  balance  as  may  remain  after 
M0NTKS80&    ^i^&t  may  have  been  deemed  necessary  to  advance  their 

^*  several  situations  in  the  world,  at  the  discretion  of  my  said 

M0MTBB80&.  ,  *^ 

trustees)  at  the  period  when  my  eldest  child  attains  the 
age  of  thirty  years.  Sthly,  I  bequeath  to  my  trustees^  for 
the  use  of  my  wife  and  children,  my  fifty  shares  in  the 
Canterbury  and  Whitstable  Bailway  Company,  (be  there 
more  or  less  shares),  to  be  equally  divided  among  the  sur- 
vivors when  the  eldest  child  attain  the  age  of  thirty  years. 
6thly,  In  the  event  of  all  my  children  dying  without  lawful 
issue,  I  bequeath  the  use  of  all  my  landed  and  personal 
property  to  my  dear  wife  Mary  Montresor  during  her 
natural  life,  that  is  to  say,  the  use  of  the  landed  property 
and  the  interest  of  the  funded  property ;  and  after  her  de- 
cease, and  provided  my  children  all  die  without  lawful 
issue,  I  will  that  all  my  property,  whether  personal  or  real, 
devolve  to  my  nephew  4?homas  Montresor,  in  the  profession 
of  the  law ;  and  in  default  of  his  having  lawful  issue  male, 
to  my  nephew  Frederick  Byng  Montresor;  and  in  succes- 
sion as  aforesaid  to  my  nephew  Henry  Montresor,  and  the 
like  to  my  nephew  John  Montresor  and  his  heirs.  7thly, 
should  my  wife  (Mary)  marry  again  after  my  decease,  (dur- 
ing the  life  of  any  of  my  children),  from  that  I  will  that  she 
forfeit  all  claim  on  my  property,  and  I  hereby  cancel  any  such 
claim  accordingly,  but  not  annul  the  power  and  authority 
of  a  trustee.  8thly,  I  hereby  appoint  my  eldest  son  Henry 
Edward  Montresor,  or  next  surviving  child  in  seniority,  my 
residuary  legatee.  9thly,  I  hereby  empower  my  trustees 
to  make  such  annual  and  suitable  allowance  from  my  in- 
come from  time  to  time  to  my  wife,  for  the  maintenance  of 
herself  and  my  children,  to  keep  up,  preserve,  and  support 
and  preserve  the  estate ;  and  I  further  empower  my  trus- 
tees to  sell  out  my  money  in  American  stocks,  if  necessary, 
and  vest  it  in  the  sinking  fund  explained  in  No.  4  of  this 
my  will,  and  also  to  make  entries  and  bring  actions  as  the 
case  may  require.     In  witness  whereof  I  have  hereunto  set 
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my  hand  and  seal^  the  day  and  year  first  above  written,  viz.  1845. 

the  22nd  day  of  December,  1829.  lOthly,  In  further  explana-  MoNxiiEsoa 

tion,  my  funded  property  is  in  the  £&  per  Cent.  Consols,  the  ^' 

£6  per  Cent.  Reduced,  and  the  3/.  10«.  per  Cent.  British,  and 

the  iE5  per  Cent.  French  Rentes. 

"  Henry  T.  Montresor/' 

''  Codicil  No.  1.  This  23rd  (twenty-third)  October, 
1831.  I  bequeath  38  a.  3r.  14  p.  of  freehold  land,  in  the 
parish  of  Ash-next-Sandwich,  near  Richborough  Castle, 
purchased  of  the  Cumberlege  family,  now  in  the  occupa- 
tion of  George  Solley  and  Thomas  Solley,  to  my  executors, 
in  trust  for  my  children,  under  the  same  regulations  and 
restrictions  as  though  it  had  been  specified  with  my  other 
landed  property  in  article  No.  2  of  this  my  will.     Signed 

at  Denne  Hill. 

"  Henry  T.  Montresor.'* 

''  Codicil  No.  2.  I  bequeath  Dungate  Wood,  in  the 
parish  of  Lyminge,  in  the  county  of  Kent,  lately  purchased 
of  the  Cumberlege  family,  estimated  at  25  a.  1  a.  23  p., 
to  my  executors,  in  trust  for  my  children,  under  the  said 
regulations  and  restrictions  as  specified  in  article  Na  2 
of  my  will.  Having  purchased  additional  shares  in  the 
Canterbury  and  Whitstable  Railway,  now  amounting  to 
eighty,  I  hereby  confirm  article  No.  5  of  this  my  will, 
as  to  the  further  equal  distribution  of  such  eighty  shares. 

"  Denne  Hill,  25th  February,  1832. 

"  Henry  T.  Montresor.'^ 

"  Codicil  No.  3.  I  hereby  bequeath  to  my  executors, 
to  hold  for  the  use  of  my  four  children,  (share  and  share 
alike),  whatever  sum  now  stands  in  my  name,  or  may  here- 
after, (be  they  more  or  less),  in  the  Dutch  funds,  or  any 
other  funds,  including  the  interest  arising  therefrom. 

"  No.  4.  I  hereby  request  that  my  trustees,  or  rather 
executors,  transfer  from  what  stands  in  my  name  in  the 
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1845.  £liper  Cent.  Reduced  the  sum  of  1126/.  5#.  4d.  stock  to 

1^^*""*"^^^^  the  trustees  of  my  marriage  settlement,  in  the  same  man- 

«•  ner  and  as  addition  to  the  sum  therein  mentioned,  tIs. 

oNTEBsoa.  ggyg^  j^  3^  %to6\s^^  making  together  £7000  £&  per  Cent. 

Reduced  Stock,  the  sum  total  to  be  ultimately  distributed 
in  the  same  manner  as  directed  by  this  my  will  No.  4,  in 
regard  to  the  original  settlement,  the  trustees  of  which  are 
Thomas  Montresor  and  William  C.  Fairman,  Esq. 
"  Denne  Hill,  14th  of  July,  1835. 

"  Henry  T.  Montbesor.** 

The  testator  died  in  March,  1837,  leaving  the  four  child- 
ren named  in  his  will,  (then  infants),  and  no  other  issue, 
and  also  his  wife  and  the  several  other  persons  named  in 
the  will,  surviving  him. 

The  bill  was  filed  by  the  executors  against  the  testator's 
widow  and  children  and  his  nephews,  for  the  purpose  of 
obtaining  the  directions  of  the  Court  as  to  the  execution 
of  the  trusts. 

The  cause  came  on  for  hearing  before  his  Lordship  the 
Master  of  the  Rolls  in  August,  1837,  and  afterwards  upon 
hearing  for  further  directions  before  the  same  learned 
Judge,  in  June,  1840.  On  the  latter  occasion  it  was 
declared,  that  the  will  and  the  two  codicils  of  the  23rd 
October,  1831,  and  the  25th  February,  1832,  were  well 
proved,  and  that  the  trusts  of  the  same  and  of  the  other 
codicils  ought  to  be  carried  into  execution,  and  it  was 
decreed  accordingly.  And  it  was  (amongst  other  things) 
further  declared,  that  the  power  given  to  the  trustees,  in 
the  ninth  clause  or  article  of  the  testator's  wiU,  for  pro- 
viding an  allowance  for  the  maintenance  of  the  widow  and 
family  of  the  testator,  and  for  the  preservation  and  keeping 
up  of  his  estate,  extended  over  the  whole  of  the  real  and 
personal  property  of  the  testator  which  passed  by  the  will 
and  codicils,  and  that  such  real  and  personal  property 
was  liable  to  contribute  rateably,  and  in  proportion  to 


CASES   IN   CHANCEBY.  699 

the  respective  values  thereof,  to  the  trusts  for  the  preserv-        1845. 
ation  and  keeping  up  the  estate  in  the  said  ninth  clause    MovrmoK 
or  article  mentioned:   and  also,  that  the  direction  con-  v. 

MONTRBSOB. 

tained  in  the  said  ninth  clause  or  article  for  the  preserva- 
tion of  the  testator's  estate  was  to  be  considered  (having 
regard  to  the  trusts  in  the  second  clause  or  article  of  the 
testator's  will)  as  a  legacy  of  so  much  income  as  might  be 
necessary  to  keep  up  and  preserve  the  said  residence  at 
Denne  Hill  aforesaid^  with  its  appurtenances,  in  the  same 
condition  as  the  same  were  in  at  the  death  of  the  said  tes- 
tator, or  as  near  thereto  as  circumstances  would  allow. 

The  cause  now  came  on  again  for  hearing  for  further 
directions. 

Mr.  Russell  and  Mr.  6.  L.  Russell,  for  the  plaintiffs. 
Mr.  F.  Bayley,  for  the  defendant  Lady  Montresor. 

Mr.  Tennani,  for  the  nephews. 

Mr.  Wigram  and  Mr.  Stevens,  for  Henry  Edward  Mon- 
tresor, the  eldest  son. 

Mr.  Simpkinson,  for  the  younger  children. 

The  Yice-Chancbllob  was  of  opinion  that  the  gift  to 
the  nephews,  being  limited  after  an  indefinite  failure  of 
issue  of  the  children,  was  void  for  remoteness.  And  his 
Honor  directed  that  the  bill  should  be  dismissed,  as  against 
all  of  them  except  Thomas  Montresor  (who  was  a  trustee)^ 
and  without  costs. 

The  other  questions  that  were  argued  will  sufficiently 
appear  from  his  Honor's  judgment,  which  he  declared  on 
a  subsequent  day. 

The  Yice-Chancellob* — ^The  will  and  codicils  of  Lieu-     Feb.  llM. 
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1845.  tenant-Oeneral  Sir  Henry  Montresor^  the  testator  in  this 
^  "  ^  cause,  which  I  have  found  myself  under  the  necessity  of 
V-  reading  many  times,  appear  to  be  wholly  in  his  hand- 

writing. They  are  untechnicallyy  informally,  and  not 
clearly  worded,  and  were  probably  made  without  profes* 
sional  advice  or  assistance.  But  it  is,  I  think,  to  be  col- 
lected from  them  that  one  principal  design  on  his  part  was 
to  prevent,  if  he  could,  the  dispersion  of  his  family,  and  to 
continue,  if  possible,  that  which  was  their  home  in  his  life- 
time as  their  home  after  his  death,  until  the  youngest  of 
his  surviving  children  should  have  reached  the  age  of 
twenty-five;  to  have  his  establishment  in  the  main,  as 
conducted  in  his  lifetime,  supported  accordingly  until  that 
period,  and  for  this  object  to  make  such  provision  as  should 
be  sufficient.  That  he  placed,  or  without  professional  as- 
sistance was  probably  able  to  place,  a  complete  and  com- 
prehensive scheme  for  these  purposes  upon  paper, — ^that  he 
thought,  or,  unassisted,  was  likely  to  think,  of  the  various 
details  and  contingencies,  the  consideration  of  which  was 
requisite  for  the  proper  and  convenient  execution  of  such 
a  plan,  I  do  not  say ;  but  that  it  was  in  his  mind,  generally, 
is  to  me  evident.  It  cannot  be  matter  of  surprise  if  its 
execution  by  himself  is  found  defective  and  technically 
inaccurate. 

The  first,  second,  and  ninth  clauses  of  the  will  are  thus: 
[His  Honor  read  the  clauses]. 

And  the  first  question  for  the  decision  of  the  Court  is, 
whether  the  enjoyment  and  rents  of  the  testator's  real 
estates,  devised  by  this  instrument,  belong  under  it  to  the 
wife  and  children  generally  (subject  or  not  subject  to  a  dis- 
cretionary power  of  regulation  resting  in  the  trustees)  until 
the  attainment  by  the  youngest  surviving  child  of  the  age 
of  twenty-five.  My  opinion  is,  that  they  do :  that  such 
is  the  intention  to  be  fairly  and  reasonably  collected  from 
the  language  of  the  three  clauses  that  I  have  read,  whether 
taken  or  not  taken  in  conjunction  with  the  rest  of  the  will, 
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and  whether  the  first  and  second  codicils  are  or  are  not         1845. 
material  upon  the  question^  and  without  laying  any  stress    Mo^TJiEaom 
on  such  degree  of  probability^  as  at  the  date  of  the  will  ^' 

and  during  the  residue  of  the  testator's  life  there  was^  that 
his  heir  at  common  law  or  one  of  his  heirs  in  gavelkind 
would  be  the  person  entitled  under  the  will  to  succeed  to 
the  possession  of  his  real  estates  upon  the  attainment  by 
his  youngest  surviving  child  of  the  age  of  twenty-five. 

I  have  said  that  I  think  it  not  necessary  to  place  any 
reliance  on  the  first  and  second  codicils^  for  the  purpose 
that  I  have  been  mentioning.  But  can  his  meaning  in 
this  respect  be  seriously  doubted  when  we  find  these  codicils^ 
though  they  do  not  mention  Lady  Montresor^  worded 
thus  ?     [His  Honor  here  read  those  codicils.] 

The  difficulty,  however,  of  the  next  question  of  which 
the  Court  has  to  dispose  is  greater.  This  is,  whether,  in 
those  portions  of  the  testator's  property  which  he  describes 
as  ''  all  my  ready  money  in  my  house,  and  at  my  agents 
and  bankers,  with  all  monies  due  to  me  at  the  time  of  my 
decease,''  the  residuary  legatee,  who  appears  to  me  to  be 
absolutely,  and  not  contingently,  the  eldest  son,  Mr.  Henry 
Edward  Montresor,  has  as  residuary  legatee  any  present 
or  future  interest. 

For  the  purpose  of  answering  this  question,  it  is,  I  think, 
necessary  or  right  to  consider  how  these  parts  of  the  pro- 
perty would  have  been  held  if  the  will  had  stopped  at  the 
end  of  the  passage  just  mentioned,  that  is,  with  the  words 
"  due  to  me  at  the  time  of  my  decease."  If  it  had,  I  am 
of  opinion  that  the  wife  and  children  would  certainly  have 
taken  the  absolute  beneficial  interest  in  these  subjects. 
Supposing  this  to  be  so,  the  property  and  interest  must  so 
remain  unless  taken  away  or  affected  by  some  subsequent 
clause  or  provision  exhibiting  with  equal  certainty  an  in- 
tention to  take  it  away  or  affect  it.  An  absolute  gift 
plainly  made  in  the  former  part  of  a  set  of  testamentary 
provisions  ought  of  course  to  stand,  unless  by  a  latter  part 
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Perhaps  the  caaes  of  MaBm  t.  Knghky  (a),  Pushman  t. 
filkUr  (b),  and  Rots  t.  Ro$s  (c)  may  be  thought  not  without 
some  bearing  on  the  constmction  of  this  will,  at  least  in 
one  possible  Tiew  of  it.  I  repeat,  that,  in  any  view,  the 
residoary  legatee,  as  soch,  is,  in  my  jadgment,  absolutely 
excluded  from  these  sums  and  debts,  and  that  not  any  psrt 

(a)  2  Vet.  jun.  333,  529.         {b)  3  Vet.  7.  (e)  IJ.  &  W.  IH. 
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of  them  (not  even  the  ready  money  in  the  house)  is  in- 
cluded under  the  words  "all  personal  property  on  the 
estates/'  according  to  what  I  think  a  just  interpretation  of 
the  will.  With  regard  to  the  wines  and  provisions  ex- 
pressly bequeathed^  those  and  the  produce,  after  the  tes- 
tator's death,  of  his  live  stock  given  by  it,  must  be  con- 
sidered as  belonging  to  the  wife  and  children  absolutely. 

Then  comes  the  question  as  to  the  third  codicil.  Con- 
sidering the  language  which  the  testator  has  used  in  several 
parts  of  his  testamentary  dispositions,  (I  mean  particularly 
the  words  "funded  property,''  occurring  in  the  10th  clause 
and  other  parts  of  the  will,  the  words  "  American  fiinds  " 
in  the  will,  and  the  words  "Dutch  funds  or  any  other 
funds"  in  the  third  codicil),  I  feel  myself  obliged  to  say 
that  the  words  "  or  any  other  funds "  in  the  third  codicil 
must  be  held  to  have  a  larger  meaning  than  that  attributed 
to  them  by  Lady  Montresor's  counsel,  and  must  include 
stock  in  the  British  funds.  Any  other  interpretation  of 
this  codicil  would,  in  my  opinion,  be  too  speculative  and 
conjectural  to  be  justifiable. 

These,  I  think,  are  the  only  points  in  this  case  on  which 
the  judgment  of  the  Court  was  desired. 


1845. 

MONTRBSOR 

9. 
MONTBStOR. 


Declare,  that,  according  to  the  true  construction  of  the  will  and  first 
and  second  codicils  of  the  testator,  the  rents  and  profits  of  the  real  and 
leasehold  estates  therehy  devised  and  bequeathed  accruing  due  after  the 
death  of  the  testator,  and  so  long  as  any  child  of  the  testator  shall  be 
Hying  under  the  age  of  twenty-five  years,  or  until  the  marriage  (if  any) 
of  the  defendant  Dame  Mary  Montresor,  or  until  further  order,  are  well 
given  to  the  trustees  named  in  the  will,  for  the  use  of  the  testator's  wife 
and  children.  And  declare,  that,  according  to  the  true  construction  of  the 
said  will,  the  defendants  Dame  Mary  Montresor  and  Henry  Edward 
Montresor,  and  the  infant  defendants  Charles  Francis  Montresor,  Edward 
John  Thomas  Montresor,  and  Annetta  Frances  Montresor,  are  entitled  to 
the  use  and  enjoyment,  so  long  as  any  child  of  the  testator  shall  be  living 
under  the  age  of  twenty-five  years,  or  until  the  marriage  (if  any)  of  the 
defendant  Dame  Mary  Montresor,  or  until  further  order,  of  the  testator's 
household  furniture,  plate,  medals,  china,  linen,  books,  paintings,  prints, 
and  carriages,  and  live  and  dead  stock  in  and  about  his  residence  at  Denne 
Hill  at  the  time  of  hia  death,  except  the  wines,  provisions,  and  other 
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1845. 

Smith  v.  Huest.  March  I3th. 

In  November^  1844^  the  plaintiffs  commenced  an  action  Under  the  sut. 
against  the  defendant  Hurst;  and  on  the  22nd  January^  c.  no,  s.  13, 
1845^  obtained  judgment,  whereupon  a  writ  of  ^. /a.  was  enacring^hata 
issued.     Upon  the  sheriff^s  oflScer,  however,  attempting  to  j«dgmciit  sbaU 

.  \  '  >  r       b         operate  as  a 

gain  admission  to  the  house  of  the  defendant  Hurst,  he  was  charge  on  the 

resisted  by  the  defendant  Fad  wick,  who  claimed  to  be  a  ere-  provides  that ' 

ditor  of  Hurst,  and  was  in  possession  of  Hurst^s  property,  credito^shaU 

both  real  and  personal,  under  an  alleged  deed,  which  the  ^e  entitled  to 

proceed  in 

defendants  stated  by  their  answers  to  bear  date  as  of  Octo-  equity  to  ob. 
ber,  1844,  and  to  be  a  conveyance  and  assignment  of  the  ofsuch^charee 
real   and  personal  property  of  Hurst  for  the  benefit  of  «ntii  after  the 

*^    ,  *^     r       J  ^  expiration  of 

his  creditors,  but  of  which  the  plaintiffs  had  no   other  one  year  from 

.    ^  .  the  time  of  en- 

mformation.  tering  up  sach 

judgment,  the 
Court,  upon  a 

Mr.  Wtgram  and  Mr.  R.  Palmer,  for  the  plaintiffs,  now  ^^J^^^^^ 
moved  for  a  receiver  of  the  real  and  personal  estate  of  force  his  judg- 
Hurst ;  contending,  that  the  deed,  as  stated,  was  invalid  statute,  deciin- 
as  against  the  plaintiffs :  Garrard  v.  Lord  Lauderdale  (a),  ^cdve?  of  Ae* 
WaUwyn  v.  Coutta  (i).  Jhf  debto?  ""^ 

within  the  year 

Mr.  Simpkinson  and  Mr.  Evans,  for  the  defendant  Fad-  statute, 
wick,  contended,  that,  as  to  the  real  estate,  the  plaintiflfs  credits  wh^*" 
were  at  present  precluded  from  proceeding  in  equity  upon  desires  to  en- 

"I  •  /•  force  his  secu- 

their  judgment,  by  the  terms  of  the  13th  section  of  the  1  &  rity  against  his 

c%  TT'  d        iii\  f  \  debtor's  equita- 

2  VtCt.  C.  1 10  (C) .  ble  interest  in 

freehold  estate 
by  a  bill  in 
equity  not  founded  on  the  statute  1  &  2  Vict.  c.  110,  must  preriously  sue  out  an  elegit. 

(a)  3  Sim.  I ;  2  Rubs.  &  My.  her  Majesty's   superior  courts  at 

451.  Westminster   shall    operate    as  a 

{b)  8  Mer.  707 ;  3  Sim.  14.  charge  upon  all  lands,  tenements, 

(c)  Whereby  it  is  enacted,  that  Sec,  of  or  to  which  such  person 

a  judgment  to  be  hereafter  entered  shall,  at  the  time  of  entering  up 

up  against  any  person  in  any  of  such  judgment,  or  at  any  time  af- 

VOL.  T.  AAA  C.  C.  C. 


am 


Mr:  imfmrnmoM  md^llr,  rwdS  irr. far  ttcdefiendmt  Howt, 

11  3-ace!t  ▼. 


Ifr   y^jjj  1.   iiL  EKj^yr  icfcticd  to  die  llth  tectkm  of 


Tzxa-CBASCXLLOB. — As  to  die  ml  estate,  I  im 
of  'lyrrian,  ^&ac,  miiier  tiue  Ivr,  i»dcpqidently  of  the  act 
at  Parnamtffnt,  de  Cuort  caaocC  wnr  mterfcre,  no  writ  of 
eit^  hmwias  lesi  nKd;  and,  vith  regaid  to  the  act  of 
Paruamenr.  oe  jiuf|*mnit  bqc  being  a  jear  old^  I  am  of 
apniasLf  xbat,,  Tada  tfce  I3tk  icctioD,  constming  it  as  weD 
as  I  can,  I  canmac  appofnt  a  leccxrer.  Upon  the  qnestion 
wiiediff  die  Court  enoki  proceed  br  waj  of  injonctioQ  to 
prehear  tbe  afiraatina  of  the  real  estate,  or  the  catting 
down  dmber,  I  amid  gning  anj  opinion. 

As  to  the  chatteia  the  case  is  different.  The  writ  d 
/eri  faeita  in  the  hands  of  the  sheriff  binds  the  property; 
and  the  deed  is  stated  in  sodi  a  manner,  and  with  such 
drcmnstances,  as  to  render  it  probable  (I  do  not  saj  cer- 
tain;  that  it  is  rather  an  instrument  of  agency  within  the 
meaning  of  the  cases  to  which  reference  has  been  made^ 
than  a  deed  of  trust. 

I  am  of  opinion,  therefore,  that  the  personal  estate  most 
be  placed  im  medio,  either  bj  means  of  a  receiver,  or  other- 
wise as  maj  be  thought  most  adrisable  for  the  protec- 
tion of  the  property. 

tenrarda,  be  seised,  possessed,  or  in  equity  to  obtain  the  benefit  of 

entitled  for  any  estate  or  interest  such  charge  until  after  the  expire- 

whaterer  at  law  or  in  equity,  &c. :  tion  of  one  year  from  the  time  of 

provided,  that  no  judgment- ere-  entering  up  such  judgment, 
ditor  shall  be  entitled  to  proceed  (a)  3  Hare,  235. 
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MEMORANDA. 

In  Hilary  Vacation,  1845,  the  following  gentlemen  were 
appointed  her  Majesty^s  counsel ;  viz.  William  Lee,  Esq., 
of  the  Inner  Temple,  John  Billingsley  Parry ^  Esq.,  of  Lin- 
coln's Inn,  and  William  Page  Wood,  Esq.,  of  Lincoln's  Inn ; 
and,  at  the  same  time,  James  Manningy  Esq.,  Serjeant-at- 
law^  received  a  patent  of  precedence. 

Afterwards,  in  the  same  vacation,  the  following  gentle- 
men were  appointed  her  Majesty's  counsel;  viz.  Lebbeus 
Charles  Humfreyy  Esq.,  of  Lincoln's  Inn,  Russell  Gurnet/, 
Esq.,  of  the  Inner  Temple,  George  Medd  Butt,  Esq.,  of  the 
Inner  Temple,  and  Abraham  Hayward,  Esq.,  of  the  Inner 
Temple ;  and,  at  the  same  time,  William  Pry  Channel,  Esq., 
Seijeant-at-law,  received  a  patent  of  precedence. 

Afterwards,  in  the  same  vacation,  Montagu  Chambers, 
Esq.,  of  Lincoln's  Inn,  was  appointed  one  of  her  Majesty's 
counsel. 


A  A  A  2 


AN 


INDEX 


TO  THB 


PRINCIPAL    MATTERS^ 


ABATEMENT. 

See  Bankrupt,  2. 
Practice,  7. 

ABSOLUTE  GIFT. 
See  Will,  8,  20,  22,  49,  53. 

ABSTRACT. 
See  Vendor  and  Purchaser,  7. 

ACCUMULATION. 
See  Will,  3,  5. 

ADMINISTRATION  OF  ASSETS. 
See  Debtor  and  Creditor,  5. 

1 .  Testator  by  his  will  gives  the  rents 
of  his  real  property  to  his  wife  for  life, 
and  bequeaths  the  bulk  of  his  personal 
property  to  her  absolutely,  constitut- 
ing her  sole  executrix;  and  directs 
that  certain  trustees  shall,  as  soon  as 
conveniently  may  be  after  his  decease, 
convert  all  the  convertible  residue  of 
his  personal  estate  into  money,  and 
invest  it  in  Grovernment  or  real  secu- 
rities, and  pay  the  dividends  to  his 
wife  for  life.  The  ultimate  trusts, 
both  of  the  real  and  residuary  per- 


sonal property,  are  in  favour  of  per- 
sons who  are  not  in  esse  or  not  as- 
certained. Twenty  years  elapse,  dur- 
ing which  the  trustees  leave  the  widow 
in  the  possession  and  management  of 
the  whole  property,  and  then  the  sur- 
viving trustee  files  a  bill  against  her 
for  an  account.  It  appears  in  the  suit 
that  she  has  paid  all  the  testator's  debts, 
to  an  amount  exceeding  the  amount  of 
personalty  not  specifically  bequeathed, 
but  that  she  has  left  some  of  the  assets 
outstanding,  and  claims  to  be  a  pur- 
chaser of  those  assets,  in  part  satisfac- 
tion of  the  monies  which  she  has  over- 
paid :  — Held,  that,  whatever  might  be 
her  right  at  law  as  a  purchaser  of  those 
assets  upon  a  plea  oi  plenh  admini- 
stravit,  her  right  as  a  purchaser  in 
equity  is  not  absolute,  but  subject  to 
the  rules  of  equitable  administration; 
and  consequently,  that,  the  bill  being 
filed  on  reasonable  grounds,  the  sur- 
viving trustee  is  entitled  to  the  costs 
of  the  suit.  But  held,  under  the 
circumstances  of  the  case,  that  he  is 
not  entitled  to  costs  as  between  soli- 
citor and  client.  Heam  v.  WelU,  323 
2.  Setnble,  that  a  mortgage  for  years, 
of  which  a  testator  has  been  in  pos- 
session for  upwards  of  twenty  years, 
without  receiving  interest,  and  with- 
out any  claim  being  made  in  respect 
of  the  equity  of  redemption,  ought,  in 
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AGREEMENT. 


the  administration  of  assets,  to  be  consi- 
dered as  leasehold.  Heamy,  Wells,  323 
3.  By  the  marriage  settlement  of  W., 
an  annuity  of  £800  Jamaica  currency 
was  settled  on  his  wife  for  life,  and 
was  subsequently  charged  on  an  estate 
of  W.  in  that  island.  W.'  afterwards 
made  his  will,  whereby  he  charged  his 
estates  in  a  certain  manner  with  the 
payment  of  his  debts;  and  then,  after 
reciting  the  settlement,  and  that  he 
was  desirous  of  making  a  larger  pro- 
vision  for  his  wife,  he  gave  her  a  rent- 
charge  of  £2000  per  annum  for  life, 
which  he  charged  on  the  R.  estate, 
and  which  was  to  be  in  lieu  of  all 
dower  and  thirds.  Upon  the  death 
of  W.,  the  widow  released  her  title,  if 
any,  to  dower,  and  elected  to  take  the 
£2000  annuity,  and  payments  were 
made  to  her  on  account  of  it  by  the 
executors.  W.,  however,  being  at  his 
death  lai^ly  indebted  to  the  firm  of 
W.  &  Co.,  of  which  he  was  a  partner, 
that  debt  was  paid  by  his  executors 
by  means  of  a  mortgage  of  the  R. 
estate,  and  by  the  terms  of  the  mort- 
gage-deed the  mortgagee  was  to  hold 
the  estate  subject  to  the  several  an- 
nuities given  by  the  will  of  W.,  but 
freed  and  discharged  of  and  from  the 
debts  and  legacies  charged  upon  the 
premises  by  the  willy  and  of  and  from 
all  other  charges  and  incumbrances 
whatsoever.  The  assets  of  W.  turned 
out  to  be  insufficient  for  payment  of 
all  his  debts: — Held,  that  a  portion 
of  the  payments  made  by  the  execu- 
tors to  the  widow  must  be  ascribed 
to  the  annuity  of  £800  Jamaica  cur- 
rency, and  were  to  that  extent  good, 
but  that  the  residue  of  such  payments 
were  not  good  against  the  creditors  of 
W.  Held,  also,  there  being  certain 
arrears  of  the  annuity  of  £2000,  and 
a  fund  in  court  arising  from  the  pro- 
duce of  the  R.  estate,  that,  as  to  that 
part  of  the  fiind  which  was  not  appH- 
cable  to  the  portion  of  the  annuity  re- 
presenting the  annuity  of  £800  cur- 


rency, the  creditors  of  W.  had  priority 
over  the  mortgagee,  as  well  as  over 
the  executors  of  the  widow.  Lyony. 
Colvile^  449 

4.  The  owner  in  fee  of  two  freehold 
estates,  largely  indebted  by  specialty 
and  simple  contract,  devises  one  to  A. 
B.,  in  fee,  charged  with  the  payment 
of  one-fiflh,  but  only  one-fifth,  of  all 
his  debts,  and  devises  the  other  to  C. 
D.  in  fee  charged  with  the  payment 
of  the  other  four-fifths,  but  no  further 
part  of  those  debts.  These  devises 
are  not  within  the  proviso  of  the 
Statute  of  Fraudulent  Devises.    IbieL 

5.  The  compensation  fund  for  slaves 
in  Jamaica  is  legal  assets  for  the  pay- 
ment of  creditors.  Ibid, 


ADVANCEMENT. 
See  HussAND  and  Wifk,  8. 
Will,  10. 

A  person  invested  certain  monies  in 
a  savings-bank  and  in  a  private  bank, 
in  the  name  of  his  wife*8  nephew: 
— Held,  under  the  circumstances  of  the 
case,  that  the  monies  were  intended 
for  the  advancement  of  the  nephew; 
and  upon  the  death  of  the  nephew  in- 
testate during  his  minority,  the  monies 
so  invested  were  decreed  to  be  paid  to 
his  administrator.     Currant  v.  Jago, 

261 

AGENCY. 
See  Debtor  and  Creditor^  3,  4. 


AGREEMENT. 
See  Vendor  and  Purchaser. 

1 .  An  agreement  between  two  per- 
sons, who  are  desirous  of  purchasing 
an  estate  advertised  fbr  salebvauctioD, 
that  one  of  them  shall  not  bid  against 
the  other,  is  not  illegal.  Cralton  v. 
Emuss,  243 

2.  A.  andB.  agree,  that,  inoonstden- 


APPOINTEES. 


BANKRUPT. 
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tion  of  A.*s  withdrawing  his  opposi- 
tion to  B.'s  purchase  of  an  estate  at  a 
sale  hj  auction,  A.  shall  have  the 
right  o^  pre-emption  of  that  estate  and 
of  another  estate  belonging  to  B.  dur- 
ing B.'s  lifetime,  and  for  twelvemonths 
after  his  decease.  The  agreement  is 
founded  upon  valuable  consideration, 
and  can  be  enforced  against  the  de- 
visees in  trust  and  cestui  que  trusts 
under  the  will  of  B.  Gallon  v.  Emuss, 

243 

3.  Specific  performance  decreed  of  a 
parol  agreement  (in  part  performed) 
for  surrendering  a  lease,  and  granting 
a  new  lease  at  a  reduced  rent.  Parker 
V.  Smith,  608 

4.  Qu€ere,  whether  the  words  "  ap- 
proved by  me,  J.  S.,"  affixed  to  cer- 
tain memoranda  by  way  of  approval 
of  an  arrangement  in  which  the  party 
is  interested,  is  a  signing  within  the 
Statute  of  Frauds.  Ibid. 


ANSWER. 
See  Discovery. 

1 .  It  is  not  necessary  that  the  an- 
swer of  a  foreigner  should  be  in  his 
own  language.  St.  Katherin^a  Dock 
Company  v.  Mantzgu,  94 

2.  A  plaintiff  cannot  except  for  in- 
sufficiency to  the  answer  of  a  defend- 
ant of  unsound  mind  against  whom  a 
commission  of  lunacy  has  not  been 
issued,  answering  by  his  guardian. 
Micklethwaite  v.  Atkinson,  1 73 


ANTICIPATION. 
See  Husband  and  Wife,  1. 

APPEARANCE. 
See  Practice,  5,  6. 

APPOINTEES. 
See  Parties,  1,  4,  5. 


APPOINTMENT. 

See  Condition. 

Marriaoe   Settlement,  1,  2, 
4,5. 

ARBITRATOR. 

An  arbitrator  appointed  by  certain 
acts  of  Parliament  made  an  award, 
which  was  resisted  by  one  of  the  par- 
ties interested,  as  being,  and  was,  in 
fact,  without  any  fraud  in  the  arbi- 
trator, invalid:— /feW,  that  this  cir- 
cumstance did  not  affect  the  validity 
of  a  subsequent  award  made  in  the 
same  matter  between  the  same  par- 
ties. Great  North  of  England  Rail- 
way Company  v.  Clarence  Railway 
Company,  507 

ASSENT. 
See  Executor,  4,  5. 

ASSETS. 
See  Administration. 

ASSIGNMENT. 
See  Husband  and  Wife,  7. 

BANKER. 
See  Debtor  and  Creditor,  5. 

BANKRUPT. 
See  Partner. 

1 .  Assignees  of  a  bankrupt  plaintiff 
(who  had  become  bankrupt  dler  de- 
cree) were  put  to  their  election  to 
proceed  in  the  suit  in  the  name  of 
the  plaintiff ;  and  in  default  of  their 
so  electing,  the  proceedings  were  or- 
dered to  be  stayed  until  further  order. 
Whitmore  v.  Oxborrow,  91 

2.  The  provision  in  the  stat.  6, 
Geo.  4,  c.  16,  against  the  abatement 
of  the  suit  by  the  death  or  removal  of 
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CHARITY. 


CONSUBfABLE  ARTICLES. 


assignees  extended  to  the    case  of 
official  assignees.     Lloyd  v.  Waring^ 

536 
3.  Defendant  assignee  of  bankrupt 
held,  under  the  circumstances  of  the 
case,  not  entitled  to  receive  his  costs, 
though  not  liable  to  pay  costs.  Ed" 
wards  y.  Jones,  247 

BARON  AND  FEME. 
See  Husband  and  Wife. 

CHARGE  (GENERAL). 

See  Administration,  3. 
Will,  12. 

ft 

CHARITY. 

1 .  Testator,  by  his  will,  after  dis- 
posing of  one-half  of  the  income  of 
his  personal  estate,  gave  the  following 
direction  as  to  part  of  the  remaining 
half:— "The  sum  of  £50  sterling, 
more  or  less,  shall  be  annually  dis- 
tributed, in  a  weekly  allowance  of 
bread,  amongst  twelve  poor  old  per- 
sons residing  in  the  parish  of  D., 
with  some  occasional  donations  to 
them  and  to  others."  By  a  codicil 
he  directed  that  at  least  two  sixpenny 
loaves  should  be  given  every  week  to 
sixteen  old  persons,  and  that,  on  the 
annual  return  of  his  birthday,  each  of 
these  sixteen  persons  should  receive  a 
shilling  loaf,  &c.,  at  the  mausoleum 
which  was  to  be  erected  to  his  me- 
mory:— Held,  that  the  clauses  in  the 
will  and  codicil  must  be  taken  toge- 
ther, and  that  the  effect  of  them 
was  to  make  perpetual  provision  for 
the  weekly  gift  of  two  sixpenny  loaves 
to  each  of  sixteen  poor  old  persons  of 
the  parish  of  D.,  and  for  the  annual 
gift  of  the  shilling  loaf,  &c.  to  each 
of  the  sixteen  persons  at  the  mauso- 
leum, if  it  should  be  erected,  or  some 
other  convenient  place.  Thompson  v. 
Thompson,  392 

2.  Testator,  by  his  will,  directed, 


that  a  sum  not  exceeding  £50  a  year 
should  be  paid  in  quarterly  payments 
to  a  literary  man,  preferably  not  more 
than  forty  years  of  age.  By  a  codi- 
cil, he  declared  that  his  object  was 
to  give  what  little  assistance  he  could 
to  a  worthy  literary  person  who  had 
not  been  very  successful  in  his  career, 
and,  as  far  as  possible,  to  enable  him 
to  assist  in  extending  the  knowledge 
of  those  doctrines  in  the  various 
branches  of  Hterature  to  which  the 
testator  had  turned  his  attention  and 
pen: — Held,  that,  provided  the  lite- 
rary works  of  the  testator  were  con- 
sistent with  religion  and  morality, 
this  was  a  charity  to  which  the  law  of 
England  would  give  effect.  Thomp- 
son V.  Thompson,  392 

CHATTEL  (BEQUESJT  OF). 
See  Will,  7, 35. 

CHEQUE. 
See  Debtor  and  Creditor,  1,  2. 

CHOSE  IN  ACTION. 
See  Husband  and  Wife,  7. 

CODICIL. 
5fw  Will,  21, 39,  43. 

COMPOSITION  DEED. 
See  Debtor  and  Creditor,  3, 4, 7* 

CONDITION. 
See  Will,  38,  52. 

Conditions  annexed  to  appoint- 
ments made  in  pursuance  of  a  power, 
though  in  themselves  void,  held  not 
to  invalidate  the  appointments.  Pals- 
grave V.  Atkinson,  190 

CONSUMABLE  ARTICLES. 
See  Will,  53,  54. 


DEBTOR  AND  CREDITOR. 
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CONTEMPT, 
See  Pauper,  1. 

CONVERSION. 
See  Will,  28,  37. 

CORPORATION. 
See  Injunction,  1. 

COSTS. 
See  Administration,  1. 
Bankrupt,  3. 
Debtor  and  Creditor,  6. 
Executor,  3. 
Mortgagor  and  Mortgagee, 

1.  2,  8. 
Trustee,  2. 

1 .  The  costs  of  a  defendant  trastee, 
notwithstanding  he  was  a  solicitor, 
ordered  to  be  taxed  as  between  soli- 
citor and  client.    York  v.  Brown,  260 

2.  Tenant  for  life  of  a  manor  in  which 
lands  are  enfranchised  under  the  pro- 
visions of  the  Manorial  Rights  Com- 
mutation Act,  is  entitled  to  his  costs 
out  of  the  fund  arising  from  the  en- 
franchisement. Ex  parte  the  Arch" 
bishop  of  Canterbury,  154 

COVENANT. 
See  Marriage  Settlement,  3. 

CREDITORS'  DEED. 
5ee  Debtor  and  Creditor,  3, 4,  7. 

CUMULATIVE  LEGACIES, 
fi'ee  Will,  39,  43,  51. 

DEBTOR  AND  CREDITOR. 

].  A  cheque  for  £4700,  drawn 
upon  the  Lutterworth  Bank,  was  given 
to  A.,  at  Lutterworth,  on  the  20th 
April,  after  banking  hours,  in  pay- 
ment for  an  estate.  A.,  who  lived 
three  miles  from  Lutterworth,  imme- 
diately handed  the  cheque  to  B.,  to 


be  placed  to  A.'s  account  at  the 
Rugby  Bank.  Rugby  is  six  miles 
from  Lutterworth.  On  the  arrival 
of  the  cheque  the  same  day  at  Rugby, 
the  Rugby  Bank  had  closed;  but  the 
cheque  was  deposited  with  one  of  the 
partners  of  that  bank  for  the  night, 
and  in  the  morning  of  the  21st  April 
it  was  paid  into  the  bank,  and  on  the 
same  day  transmitted  by  post  to  the 
Lutterworth  bankers,  with  directions 
to  send  the  amount  to  London.  The 
Lutterworth  bankers  received  the 
cheque  early  on  the  22nd.  At  half- 
past  one  o'clock  on  that  day  they 
stopped  payment: — Held,  that  the 
deposit  of  the  cheque  with  the  Rugby 
bankers  was  a  reasonable  and  proba- 
ble course  on  the  part  of  A. ;  conse- 
quently, that  the  presentment  to  the 
Lutterworth  Bank  was  in  time  to 
prevent  the  cheque  from  becoming  his 
cheque,  and  that  the  debt  was  still 
due  to  him.     Bond  v.  Warden,    583 

2.  An  unstamped  cheque  addressed 
to  Messrs.  C.  &  Co.,  bankers,  Lut- 
terworth, but  not  expressed  to  have 
been  issued  at  or  within  the  legal 
distance  of  Lutterworth,  is  void  within 
the  statutes  which  require  that  such 
a  cheque  shall  have  the  place  of  issue 
specified  in  it.  Ibid. 

3.  The  obligor  of  several  bonds,  in 
which  A.,  his  solicitor,  joined  as 
surety,  conveyed  certain  real  property 
to  A.,  upon  trust  to  sell,  and  out  of 
the  proceeds  of  the  sale  to  pay  the 
bond  creditors.  The  creditors  did 
not  execute,  nor  had  any  notice  of 
the  deed: — Held,  that  the  deed  was 
a  mere  deed  of  agency,  and  not  bind- 
ing in  favour  of  the  creditors,  but 
that  A.  was  entitled  to  retain  the 
estates  conveyed  to  him,  until  he 
should  be  discharged  from  his  lia- 
bility as  surety  under  the  bonds. 
Wilding  v.  Richards,  655 

4.  Deed  of  conveyance  of  land  by 
a  debtor  to  a  person  upon  trust  for 
effectually  securing  the  re-payment 
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of  certain  specified  sums  dne  in  respect 
of  certain  bonds  mentioned  in  the 
deed  —  Held^  under  the  circum- 
stances of  the  case,  to  be  binding  on 
the  debtor  as  between  him  and  the 
creditors,  although  the  creditors  did 
aot  execute  the  deed.  Wilding  ▼. 
Richards f  661 

5.  Bankers  take  from  a  customer 
an  equitable  mortgage  by  deposit  of 
title-deeds.  The  property  comprised 
in  the  deeds  is  subject  to  a  trust,  of 
which  the  bankers  have  no  notice, 
and  the  deposit  is  made  in  breach  of 
that  trust.  The  trust  must  prevail 
against  the  bankers'  lien.  Manning^ 
fird  V.  Toleman,  670 

6.  Assignee  of  A.,  under  a  deed  of 
assignment  and  trust,  for  the  benefit 
of  A.'s  creditors,  decreed,  under  the 
circumstances  of  the  case,  to  pay  the 
costs  of  a  suit  for  an  account  brought 
against  him  by  the  assignee  of  A., 
under  the  Insolvent  Debtors  Act. 
Collins  V.  Reece,  675 

7.  A.  executes  a  deed  of  assignment 
of  his  effects  to  a  trustee  for  the  be- 
nefit of  all  his  creditors  who  shall 
sign  or  assent  to  the  deed  within 
three  months  after  the  date  of  it: — 
Quare,  whether,  in  the  view  of  a  court 
of  equity,  a  creditor  who  does  not  sign 
or  assent  to  the  deed  until  after  the 
expiration  of  the  three  months  can 
take  any  benefit  under  it.  Ibid. 

8.  Under  the  stat.  1  &  2  Fict.  c. 
1 10,  s.  13,  which,  after  enacting  that  a 
judgment  shall  operate  as  a  charge 
on  the  debtor's  lands,  provides  that 
no  judgment-creditor  shall  be  entitled 
to  proceed  in  equity  to  obtain  th« 
benefit  of  such  charge  until  after  the 
expiration  of  one  year  from  the  time 
of  entering  up  such  judgment,  the 
Court,  upon  a  bill  filed  by  a  creditor 
to  enforce  his  judgment  under  the 
statute,  declined  to  appoint  a  receiver 
of  the  real  estate  of  the  debtor  within 
the  year  limited  by  the  statute. 
Smith  V.  Hurst,  705 


9.  A  judgment-creditor,  who  desires 
to  enforce  his  security  against  his 
debtor's  equitable  interest  in  freehold 
estate  by  a  bill  in  equity,  not  founded 
on  the  sUt.  1  &  2  Fict.  c.  110,  must 
previously  sue  out  an  elegit.  Smith 
V.  Hurst,  705 

DECREE. 
See  Practice,  1,  2. 

Decretal  order  for  payment  of  in- 
terest to  creditors  generally  cannot  be 
varied  by  confining  the  payment  of 
interest  to  particular  creditinrs,  with- 
out a  re-hearing.     Fyler  v.   Fyl^Tf 

93 

DEED. 
See  Debtor  and  Creditor,  3, 4, 5. 
Mortgagor  and  Mortoagbe, 
1,2. 

DEVISE. 
See  Administration,  4. 
Tenant  for  Life. 
Will,  2,  3,  4,  36,  38. 

1.  Devise  of  <'  all  that  freehold 
farm  called  the  Wick  Farm,  contain- 
ing 200  acres  or  thereabouts,  occu- 
pied by  W.  E.,  as  tenant  to  me,  with 
the  appurtenances,"  to  uses  appli- 
cable to  freehold  property  only.  At 
the  date  of  the  will,  and  of  the  death 
of  the  testator,  W.  E.  held,  under  a 
lease  from  the  testator,  202  acres  of 
land,  which  were  described  in  the 
lease  as  the  Wick  Farm.  Of  these, 
twelve  acres  were  leasehold: — Held, 
that  the  twelve  acres  did  not  pass  by 
the  devise.    Hall  v.  Fisher,  47 

2.  Devise  of  estates  to  A.,  upon 
condition  that  A.  should  release,  in 
favour  of  her  brother  B-,  all  A.'s  in- 
terest in  £1000  '^chaiged  upon  cer- 
tain estates,  limited  by  the  marriage 
settlement"  of  the  father  and  mother 
of  A.  and  B.  The  sum  of  £1000  wis 
comprehended  in  the  settlement,  and 
A.  took  an  interest  in  it,  but  it  was 
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not  charged  on  any  estates: — Heldy 
nevertheless,  that  it  was  the  sum  re- 
ferred to  in  the  will.  Howard  v. 
Conway y  87 

DISCOVERY. 

Before  answer  to  a  bill  of  discovery, 
motion  to  expunge  amendments  made 
with  a  view  to  converting  it  into  a  bill 
for  relief,  allowed.     Parker  v.  Ford, 

506 
ELDEST  SON. 

See  Will,  23. 

EQUITABLE  MORTGAGE. 

See  Debtor  and  Creditor,  5. 

Husband  and  Wife,  5. 

EVIDENCE. 

A  sum  of  £3000  is  paid  to  a  person 
out  of  the  Court  of  Chancery  upon 
his  undertaking  to  apply  £2000  of  it 
in  the  purchase  of  a  suitable  house 
for  himself  and  wife,  which  he  is  to 
convey  to  the  trustees  of  his  marriage 
settlement  upon  certain  trusts,  and 
to  apply  the  remaining  £1000  in  set- 
ting himself  up  in  business.  Upon 
the  receipt  of  £3000  he  pays  the 
whole  to  his  bankers.  He  after- 
wards draws  out  nearly  the  whole 
amount  in  various  sums  at  various 
times.  Amongst  the  drafls  is  one 
which  he  delivers  in  payment  for  the 
purchase  of  a  house  suitable  for  him- 
self and  wife.  Having  procured  the 
house  to  be  conveved  to  himself  in 

• 

fee,  he  deposits  the  title-deeds  with 
his  bankers,  as  a  security  for  advances, 
without  notice  to  the  bankers  of  the 
trusts  of  the  settlement.  In  consi- 
dering the  conflicting  claims  of  the 
bankers  and  the  trustees  of  the  set- 
tlement with  respect  to  the  house,  it 
must  be  presumed  that  the  purchase- 
money  for  the  house  was  paid  out  of 
that  portion  of  the  £3000  which  was 
properly  applicable  to  that  purpose. 
Manningford  v.  Toleman^  670 


EXCEPTIONS. 
See  Answer,  2. 

EXECUTOR. 
See  Jurisdiction. 
Pauper,  1. 
Will,  13,  21,  50. 

1.  The  personal  representative  of 
A.  has  a  right  of  retuner  in  respect 
of  a  sum  due  to  him  from  A.'s  estate, 
as  personal  representative  of  B. 
Thompson  v.  Cooper,  85 

2.  Executors  held  personally  liable 
in  respect  of  the  loss  to  the  testator's 
estate  of  a  sum  outstanding  on  per- 
sonal security,  although  the  security 
was  that  of  the  bond  of  the  testator's 
solicitor,  and  the  money  had  been 
invested  in  that  security  by  the  tes- 
tator some  years  before  his  death,  and 
by  his  will  he  directed  that  his  trus- 
tees should  get  in  his  outstanding 
perscmal  estate  "  as  soon  as  conveni- 
ently might  be"  ailer  his  decease. 
Bullock  Y.  Wheatley,  130 

3.  Executors  of  trustees  decreed  to 
pay  the  costs  of  a  suit  rendered  ne- 
cessary by  their  having  refused  to  pay 
over  the  trust  fund  on  reasonable  evi- 
dence of  a  person's  death:  but,  inas- 
much as  the  trustees  had  been  guilty 
of  a  breach  of  trust  in  relation  of  the 
fund,  such  costs  were  decreed  to  be 
paid  out  of  the  assets  of  the  trustees, 
and  not  personally  by  the  executors. 
LyM  V.  Kingdan,  184 

4.  Testator  bequeathed  all  his  per- 
sonal estate  to  his  wife,  with  the  ex- 
ception of  two  leasehold  houses,  the 
rents  of  which  he  gave  to  her  during 
her  life,  and  after  her  death  directed 
that  they  should  be  sold,  and  the 
produce  divided  between  his  four 
children;  and  he  appointed  his  wife 
and  another  person  his  executrix  and 
executor.  Upon  the  death  of  the 
testator,  the  wife  entered  into  posses- 
sion of  bis  personal  property,  indad- 
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ing  the  leasehold  houses,  and  paid  aU 
the  testator's  dehts: — Held,  under 
the  circumstances  of  the  case,  that 
she  had  assented  to  the  legacy  to  the 
testator's  children.  Trail  v.  Bully  352 

5.  It  is  not  essential  to  the  efficacy 
or  validity  of  an  assent  to  a  hequest, 
that  it  should  confer  a  legal  interest, 
or  affect  the  mere  legal  title  to  the 
subject  of  the  bequest.  Ibid. 

6.  Testator,  after  giving  a  general 
direction  for  payment  of  his  debts, 
gave  and  bequeathed  all  his  real  and 
personal  estate  to  his  wife  for  hfe; 
and,  after  her  decease,  he  directed  all 
his  real  and  personal  estate  to  be  sold, 
and  the  produce  to  be  divided  be- 
tween the  children  of  certain  persons 
named  in  the  will.  And  he  directed 
that  the  purchaser  or  purchasers  of 
any  part  of  his  real  or  personal  estate 
should  not  be  liable  to  see  to  the  ap- 
plication of  the  purchase-money,  and 
that  the  receipt  or  receipts  of  his  ex- 
ecutor, his  heirs,  executors,  and  ad- 
ministrators, should  be  a  sufficient 
discharge  or  sufficient  discharges  to 
the  purchasers:  and  he  appointed 
his  wife  and  A.  B.,  his  executrix  and 
executor: — Heldy  1st,  that  the  exe- 
cutrix and  executor,  or  one  of  them, 
had  an  implied  power  (in  case  the 
testator  died  indebted)  to  sell  the  real 
estate  for  payment  of  the  debts; 
2ndly,  that  the  executrii^  and  execu- 
tor having  entered  into  a  contract  for 
the  sale  of  parts  of  the  estate,  and  it 
being  shewn  that  at  the  time  of  the 
contract  there  were  unsatisfied  debts 
of  the  testator,  the  contract  was  va- 
lid; 3rd]y,  that  the  purchaser  was 
not  bound  to  take  the  title  without 
the  concurrence  of  the  heir-at-law. 
Gosling  v.  Carter,  644 

EXONERATION  OF  PERSON- 
ALTY. 

See  Will,  45. 

Testator  gave  his  estate  called  F. 
to  his  wife  during  his  eldest  son's 


minority,  for  the  support  of  herself 
and  children,  in  such  manner  as,  in 
her  discretion,  she  should  think  pro- 
per; with  an  injunction  that  the 
dwelling-house  and  premises  should 
be  kept  in  tenantable  repair  daring 
his  said  minority.  And  he  authorized 
and  empowered  his  said  wife  to  raise 
£200  for  each  of  his  daughters,  as 
they  should  respectively  attain  the 
age  of  twenty-one  years,  by  way  of 
mortgage  or  otherwise,  on  the  secur- 
ity of  his  said  F.  estate;  and  he  there- 
by charged  and  made  chargeable  his 
said  estate  for  the  repayment  of  the 
said  sums  of  £200  to  each  of  his  said 
daughters  as  aforesaid,  and  also  for 
the  payment  of  any  mm  or  noM  of 
money,  on  the  security  of  his  said 
estate,  at  his  death.  The  testator,  at 
the  date  of  his  will,  and  at  the  time 
of  his  death,  was  seised  of  the  F.  es- 
tate, which  had  been  mortgaged  for  a 
debt  of  his  own,  and  of  an  unincum- 
bered estate  called  H.; — Held,  that 
the  F.  estate  was  the  primary  fund  for 
the  payment  of  the  mortgage  debt  in 
exoneration  of  the  personalty  and  the 
H.  estate.      Evans  v.  Cocheram,  428 

FORECLOSURE. 
See  Parties,  6,  7,  8,  9. 

FOREIGNER. 
See  Answer,  1 . 

Marriage  Settlement,  4,  6. 

FRAUDS  (STATUTE). 
See  Agreement,  4. 
Will,  47. 

FRAUDULENT  DEVISES   (STA- 
TUTE). 

See  Administration,  4. 

HEIR  AT  LAW. 
See  Executor,  6. 
Will,  28,  37. 
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HEIR-LOOMS. 

1.  Practice  as  to  tenant  for  life 
giving  security  for  heir-looms.  Con- 
duitt  y.  Soane,  285 

HUSBAND  AND  WIFE. 
See  Marriage  Settlement. 

Plea,  3. 

Practice,  2. 

1.  Under  a  marriage  settlement 
certain  money  and  stock  in  the  fmids 
were  vested  in  trustees  upon  trust, 
during  the  joint  lives  of  the  husband 
and  wife,  to  pay  the  interest  and  di- 
vidends to  such  persons  and  for  such 
purposes  as  the  wife,  notwithstanding 
the  coverture,  should,  by  any  writing 
imder  her  hand,  except  in  any  mode 
of  anticipation,  direct  or  appoint;  or, 
in  default  of  such  direction  or  ap- 
pointment, into  her  own  ,hands  for 
her  own  sole  and  separate  use,  inde- 
pendently of  her  husband;  and  so 
that  her  receipts,  notwithstanding  the 
coverture,  or  the  receipts  of  the  ap- 
pointee, might  be  good  discharges :  — 
Held,  that  the  effect  of  this  instru- 
ment was  to  restrain  the  wife  from 
anticipation,  whether  by  an  appoint- 
ment under  the  power  or  by  an  as- 
signment independent  of  the  power. 
Moore  v.  Moore,  54 

2.  Effect  of  over-payment  to  a 
married  woman  by  mistake  under  an 
order  in  Chancery.  Ibid. 

3.  The  separate  fund  of  a  married 
woman  protected  against  costs,  on  the 
ground,  that,  under  the  instrument 
through  which  she  derived  title,  she 
was  restrained  from  anticipation.  Ibid, 

4.  A  married  woman  can  waive  her 
equitable  right  to  a  settlement  out  of 
a  fund  in  court,  to  which  she  has 
been  declared  entitled,  although  the 
clear  amount  payable  in  respect  of 
such  fund  has  not  been  ascertained. 
Packer  v.  Packer,  92 

5.  A  real  estate  may  be  devised  to 


a  married  woman  in  fee  simple  for 
her  separate  use,  yet  in  such  a  man- 
ner as  to  disable  her  during  the  co- 
verture from  making  any  sale,  mort- 
gage, charge,  or  incumbrance  to  take 
effect  against  it  during  her  life  or 
during  her  coverture.  Hence,  where 
A.  devised  a  real  estate  to  his  daugh- 
ter B.,  a  married  woman,  in  fee,  but 
with  a' declaration  that  she  should  not 
sell,  charge,  mortgage,  or  encumber 
it,  followed  by  another  declaration 
that  she  should  take  it  for  her  own 
sole  and  separate  use  and  benefit  and 
disposal,  aud  have  the  sole  manage- 
ment thereof,  independent  of  her  hus- 
band and  free  from  his  debts,  &c. — 
Held,  that  the  prohibitory  clause  was 
not  void,  inasmuch  as  it  must  be 
taken  in  connexion  as  well  with  the 
succeeding  as  the  preceding  words; 
and  therefore  that  a  security  by  way 
of  equitable  mortgage,  executed  by  the 
husband  and  wife  to  a  party  who  had 
notice  of  the  wife's  title  under  the 
will,  was  void  against  the  wife.  Bag- 
gett  V.  Meux,  138 

6.  Feme  covert  is  entitled  under  a 
will  to  an  estate  in  fee  simple,  sub- 
ject to  an  outstanding  lease  for  thirty- 
one  years  from  June,  1816,  at  a  rent 
of  £60  per  annum,  and  subject  to  a 
clause  in  the  will  prohibiting  her  from 
mortgaging  or  encumbering  the  pro- 
perty during  coverture.  In  June, 
1840,  the  husband  takes  an  assign- 
ment to  himself  of  the  lease  of  1816, 
and  the  husband  and  wife  execute  a 
new  lease  to  E.,  as  a  trustee  for  the 
husband,  for  the  term  of  thirty-one 
years,  at  the  same  rent  as  before. 
In  this  lease  no  notice  is  taken  of  the 
wife's  separate  estate,  and  E.  enters 
into  no  covenants.  In  1841,  the 
property  lets  at  £90  per  annum.  The 
new  lease  is  an  incumbrance  within 
the  meaning  of  the  prohibitory  clause 
contained  in  the  will.  Ibid. 

7.  Husband  assigns  his  wife's  re- 
versionary chose  in  action  to  a  parti- 
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cular  assigDee  for  value.  He  sur- 
yives  the  person  upon  whose  life  the 
reversion  depends,  hut  dies  without 
actually  reducing  the  property  into 
possession.  The  assignment  is  void 
against  the  surviving  wife.  Ashby  v. 
Ashiy,  553 

8.  By  a  marriage  settlement  certain 
stock  in  the  funds  was  settled  upon 
the  intended  husband  and  wife  for 
their  joint  hves  and  the  life  of  the 
survivor,  and  then  upon  the  children  of 
the  marriage,  with  a  power  to  the  trus- 
tees, with  the  consent  of  the  wife,  to 
advance  part  of  the  fund  for  the  be- 
nefit of  the  children  in  her  lifetime. 
There  were  four  children  of  the  mar- 
riage. The  husband  died.  The  wife 
married  again.  The  second  husband 
assigned  the  wife's  life  interest  for 
value.  After  the  assignment  the 
trustees,  with  the  consent  of  the  wife, 
exercised  the  power  of  advancement 
in  favour  of  the  children  of  the  first 
marriage: — Held^  that  the  power  was 
well  executed  as  against  the  assignee 
of  the  second  husband.  Whitmarsh 
V.  BaberUoH,  570 

INFANT. 
See  Marriage  Settlement,  2,  6. 

Sale  of  infant's  property  carried  in- 
to execution  under  special  circum- 
stances.    Crarmstone  v.  Gaunt,    577 

INJUNCTION. 

1 .  On  a  motion  made  on  behalf  of 
the  minority  for  an  injunction  to  re- 
strain the  majority  of  the  members  of 
a  corporation  from  surrendering  their 
charter,  with  a  view  to  obtain  a  new 
charter  for  an  object  different  from 
that  for  which  the  original  charter 
was  granted,  the  Court  granted  the 
injunction  until  the  hearing.  fFard 
V.  The  Society  o/Attornies,  370 

2.  The  Court  refused  to  entertain 
a  special  motion  to  dissolve  the  com- 
mon injunction.  Bordinave  v.  Wade- 
son,  432 


3.  Mandatory  iajmicCioii  (in  effect) 
compelling  a  railway  company  to  poU 
down  walla  which  they  had  boilty  in 
order  to  prevent  another  railway  com- 
pany from  crossing  their  line.  Great 
North  of  England,  ^c.  Junction  RaU- 
way  Co.  V.  Clarence  Railway  Co.,  507 

4.  A  railway  act  gives  power  to  the 
A.  company  to  build  a  bridge  across 
the  Hne  of  the  B.  company,  provided 
that  the  width  between  the  abut- 
ments of  the  bridge  is  not  less  than 
twenty-six  feet.  At  the  point  where 
the  bridge  is  to  be  built,  the  land  of 
the  B.  company  is  forty-seven  feet 
wide.  The  A.  company  have  no  right, 
within  the  meaning  of  the  act,  to  baiU 
the  abutments  of  their  bridge  upon 
the  land  of  the  B.  company;  but, 
having  purchased  adjoining  land  ftr 
that  purpose,  they  have  a  right  at  law 
to  the  temporary  use  of  the  land  of 
the  A.  company  for  the  purpose  of 
their  building;  and  qwere,  whether 
this  Court,  on  motion  for  an  injunc- 
tion to  restrain  the  obstruction  of  the 
works,  has  not  jurisdiction  to  award 
and  secure  to  them  possesaion  of  such 
temporary  easement  ?  /6tdl 

5.  A.  brought  an  action  against  B., 
the  editor  of  a  newspaper,  for  stating 
in  his  paper  that  the  plaintiff  was  the 
author  of  a  certain  libellous  artide 
which  had  appeared  in  the  paper.  To 
this  action  B.  pleaded,  by  way  of  jus- 
tification, that  the  matter  from  which 
the  article  had  been  drawn  up  bad 
been  furnished  by  the  plaintiff  in  let- 
ters written  to  him  by  the  defendant 
Upon  the  action  coming  on  for  tria], 
the  defendant  submitted  to  a  verdict 
of  40«.  in  favour  of  the  plaintiff.  The 
defendant  afterwards  shewed  some  of 
the  letters  to  third  persons.  Upon  a 
motion  before  answer  to  dissolve  an 
injunction  which  the  plaintiff  had  ob- 
tained to  restrain  the  publication  and 
production  of  the  letters,  the  Court 
refused  the  application;  more  espe- 
cially as  upon  the  motion  for  the  in- 
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junction  the  plaintiff  had  produced  an 
affidavit  to  the  effect  that  the  verdict 
was  taken  under  an  arrangement  that 
the  letters  should  he  delivered  up, 
which  affidavit  was  not  sufficiently 
contradicted  on  the  motion  to  dissolve. 
PaKn  V.  Gather  cole,  565 

INSOLVENT. 
See  Debtor  and  Creditor,  6. 

Parties,  9. 

Trust,  3.  * 
Testator  gave  the  dividends  of 
£5000  stock  to  A.  for  life,  and  if  A. 
should  die,  then  to  A.'s  wife  for  life, 
she  to  lay  it  out  for  the  good  of  A.'s 
children;  but  if  she  should  marry 
again,  she  should  have  nothing  more 
to  do  with  the  money,  but  the  execu- 
tors should  have  full  power  over  it, 
and  lay  it  out  as  they  should  think 
best  for  such  of  the  children  as  should 
remain  under  age;  "  and  when  the 
youngest  child  becomes  of  the  age  of 
twenty-one  years,  then  this  said 
£5000  stock  shall  be  sold  and  the 
money  shall  be  then  equally  divided 
between  such  of  the  said  children  that 
shall  be  then  hving,  equally,  share  and 
share  alike.  No  one  of  the  said 
children  shall  be  allowed  or  shall  ever 
sell  or  part  with  his  or  her  share  or 
interest  in  thb  said  money  until  it 
shall  be  divided.  If  on  proof  of  any 
one  or  more  of  them  having  done  so, 
then  his  or  her  share  will  from  that 
time  become  the  property  of  the  other 
children.  This  said  stock  to  stand  in 
the  names  of  my  executors."  The 
testator  died  in  1831.  A.  died  in 
1836.  A.'s  wife  died  in  1843,  with- 
out having  married  again.  The 
youngest  cnild  of  A.  came  of  age  in 
1844.  In  1841,  J.,  who  was  one  of 
the  children  of  A.,  and  who  was  afler- 
wards  living  when  the  youngest  came 
of  age,  having  been  arrested  for  debt, 
presented  hb  petition  and  obtained 
his  discharge  under  the  stat.  1  &  2 
Vict.  c.  1 10^  for  the  relief  of  insolvent 


debtors  :  — Held,  that  this  was  m 
"  parting  with  "  J.'s  contingent  re- 
versionary interest  in  the  capital  stock 
within  the  meaning  of  the  expression 
contained  in  the  will;  and,  further, 
that  the  restraint  against  alienation 
contained  in  the  will  was  valid;  con- 
sequently, that  the  interest  so  parted 
with  devolved  to  the  other  children  of 
A.,  who  where  living  when  the  young- 
est attained  twenty-one.  Churchill  v. 
Marks,  441 

INTEREST. 

See  Decree. 

Mortgagor  and  Mortgagee, 

5,  6,  7. 

Where  a  will  contains  an  implied, 
but  no  specific,  direction  for  conver- 
sion of  the  property,  and  by  an  inno- 
cent mistake  it  has  been  left  upon  the 
original  security  and  the  income  en- 
joyed by  the  tenant  for  life  in  specie, 
the  Court,  upon  the  mistake  being 
rectified,  will,  at  its  discretion,  allow 
the  tenant  for  life  interest  at  the  rate 
of  £4  per  cent,  per  annum  upon  the 
value  of  the  property,  as  taken  at  the 
expiration  of  one  year  from  the  testar 
tor's  death.      Sutherland  v.  Cooke, 

503 
ISSUE. 

The  Court  of  Chancery  will,  by  con- 
sent of  the  parties  to  a  suit,  allow  a 
verdict  on  an  issue  to  be  made  the 
subject  of  a  proceeding  in  error.  Clay- 
ton V.  Lord  Nugent,  362 

JAMAICA. 
See  Administration,  5. 

JUDGMENT-CREDITORS. 
See  Parties,  6,  7. 

JURISDICTION. 

Under  the  common  decree  in  a  suit 
by  creditors  against  an  administrator 
— Held,  upon  the  authority  of  iS^icer 
V.  James,  (2  Myl.  &  K.  387),  that  the 
Master  bad  no  jurisdiction  to  decide 
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y^  J.      -  »     jvi     r.* 


tnttuUsk  wmd  dad  pmttd  to 
hBak  kb  deiic  lUKkr  cbe  Immlj.  Ib 
IM.%  howrrer,  and  before tke  3I«ler 
flctnig  ■  tiie  famacT  had  nade  ainr 
report  as  to  the  creditor's  daim,  tfa« 
famatjc  died.  The  creditor  then  filed 
hi*  bin  agaimt  the  hmatic's  executors: 
— HM^  upon  demarrrr,  the  Court 
haring  no  jodidal  knowledge  of  the 
effect  a(  the  death  of  the  lanatic  opoa 
the  proeeedings  in  the  lunacr,  that 
the  daim  €f(  the  phuntiff  was  not  bar- 
red bj  lapse  €f(  time.     Rock  t.  Cooke^ 

477 
LEASE. 

^f«  Husband  and  Wife,  6. 

Mortgagor  and  Mortgagee, 

3. 

Will,  44. 

LEGACY. 

legacies  charfi;ed  on  real  estate 
held,  under  the  circumstances  of  the 
casct  to  be  payable,  notwithstanding 
the  lapse  of  more  than  forty  years 
from  tlie  testator's  death  to  the  filing 
of  the  bill,  the  stotute  3  &  4  Will.  4, 
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MASRIAGE  ACT. 


1.  UpoB  an  iafiBnoatioB  under  die 
Act  against  A.  and  B.,  mi- 

to  csrfbrBe  a  icitfcitiire  in  respect 
of  a  feandnlcBt  procnratkm  of  mar- 
riage bj  B.  with  A.,  it  was  proved 
that  A.  and  B.,  being  minors,  were 
mtmwTJmA  bj  ficensc  oo  a  certain  day 
at  aeertain  place,  B.  being  aware  that 
A.  was  a  minor,  and  that,  on  the  same 
day  and  at  the  same  place,  an  affida- 
Tit  was  made  by  a  person  represented 
to  be  B.,  to  the  effect  that  A.  was  of 
the  age  of  twenty-one.  The  Court 
gare  the  relator  liberty  to  exhibit  an 
interrogatory  for  the  purpose  of  iden- 
tifying the  defendant  B.  with  the 
party  who  made  the  affidarit.  Jt- 
tomey-General  \ ,  Seveme^  313 

2.  In  order  to  sustain  an  informa- 
tion under  the  23rd  section  of  the 
Marriage  Act,  a  false  affidavit  that  a 
party  is  of  full  age  is  equivalent  to  a 
false  affidavit  that  the  necessary  con- 
sent  to  a  minor's  marriage  has  been 
obtained.  Ibid. 

3.  In  order  to  sustain  such  an  in- 
formation, it  is  not  necessary  to  shew 
that  the  minor,  with  whom  the  mar- 
riage was  procured,  was  entitled  at 
the  time  of  the  marriage  to  any  pro- 
perty, either  in  possession,  reversion, 
remainder,  or  expectancy.  Ibid. 
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MARRIAGE  SETTLEMENT. 
See  Administration,  3. 
Husband  and  wife. 
Will,  27. 

1.  C,  before  the  marriage  of  his 
daughter,  conveyed  certain  lands  to 
the  use  of  himself  for  life,  with  re- 
mainder to  trustees  for  a  term  of  200 
years,  upon  trust  for  securing  a  rent- 
charge  of  £100  per  annum  to  the 
husband  and  wife  for  their  joint  lives 
and  the  life  of  the  survivor;  and  from 
and  after  the  expiration  or  sooner  de- 
termination of  that  term,  and  in  the 
meantime  subject  thereto  and  to  the 
trusts  thereof,  to  the  use  of  other 
trustees  for  a  term  of  1500  years, 
with  remainder  to  C.  in  fee.  The 
trusts  of  the  1500  years'  term  were 
declared  to  be  as  follows: — That  the 
trustees  should,  after  the  decease  of 
C,  {hut  subject  and  without  prejudice 
to  the  yearly  rent-charge  and  the  re- 
medies for  securing  the  same),  by  mort- 
gage or  sale  or  other  disposition  of 
the  settled  estates,  or  out  of  the  rents 
thereof,  levy  and  raise  £2600,  in  trust 
for  all  and  every  the  child  and  child- 
ren of  the  marriage,  or  such  one  or 
more  of  them,  exclusive  of  the  others, 
and  in  such  shares,  &c.,  and  with 
9uch  annual  or  other  sums  of  money 

for  the  maintenance  of  such  children 
from  and  after  the  decease  ofC,  as 
the  parents  should  by  deed  appoint: — 
Heldj  that  the  1500  years*  term  did 
not  wait  for  its  commencement  until 
the  death  of  the  survivor  of  the  hus- 
band and  wife,  but  commenced  at  the 
death  of  C;  and  therefore  that  it  was 
competent  to  the  parents,  after  the 
death  of  C,  by  deed  executed  in  pur- 
suance of  their  power,  to  direct  an 
annual  sum  to  be  raised  out  of  the 
estates  for  the  maintenance  of  their 
^ildren  bom  and  to  be  bom.  Gough 
T.  Andrews,  59 

2.  By  the  marriage  settlement  of 


A.  and  B.,  a  sum  of  £3300  was  as- 
signed to  tmstees  upon  trast  for  the 
husband  and  vnfe  for  their  respective 
lives;  and  after  the  decease  of  the 
survivor  of  them,  in  case  there  should 
be  any  child  or  children  of  their  bo- 
dies then  living,  to  pay  the  said  sum 
imto  such  child  or  children  which 
should  be  then  living,  in  such  shares, 
&c.  as  the  husband  and  wife  should 
jointly  appoint ;  and  for  want  of 
such  appointment,  the  same  vras  to 
go  and  be  equally  divided  among  such 
children,  if  more  than  one,  as  should 
not  be  inheritable  to  the  real  estate 
of  the  husband,  share  and  share  alike, 
and  to  be  paid  to  him,  her,  or  them, 
at  his,  her,  or  their  respective  age  or 
ages  of  twenty-one  years  or  days  of 
marriage,  which  should  first  happen; 
and  in  case  there  should  be  no  such 
child  or  children  living  at  the  time 
of  the  death  of  the  survivor  of  A.  and 
B.,  or  if  such,  and  they  should  all 
happen  to  die  before  their  respective 
ages  of  twenty-one  years  or  days  of 
marriage  as  aforesaid,  then  the  said 
sum  was  to  go  to  such  person  or  per- 
sons as  B.  by  deed  or  will  should  ap- 
point. A.  and  B.  died  without  exe- 
cuting the  joint  power  of  appoint- 
ment, having  had  several  children, 
some  of  whom  survived  them: — 
Held,  that  a  son  of  the  marriage  who 
attained  twenty- one,  but  died  with- 
out having  been  married  in  the  life- 
time of  one  of  his  parents,  acquired  a 
vested  interest  in  the  fund,  but  that 
two  children  who  died  infants  and 
without  having  been  married  in  their 
parents'  lifetime  were  excluded  from 
the  fund.  Mostyn  v.  Mostyn,  161 
3.  Upon  the  constmction  of  a  post- 
nuptial marriage  settlement — Held, 
that  the  covenants  entered  into  by 
one  party  were  binding  upon  him 
only,  upon  the  condition  of  the  other 
party  being  bound  by  certain  other 
covenants  in  the  instrament;  and 
that,  as  the  latter  party  was  under  no 
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obligation  to  execute  the  instrument, 
and  refused  to  do  so,  the  former  party 
was  not  bound  by  the  instrument  in 
equity,  although  he  had  executed  it, 
and  although  the  covenants  contained 
in  it  were  for  the  benefit  of  an  infant. 
Woodcock  V.  Monckton,  273 

4.  Upon  the  marriage  of  an  EngUsh- 
woman  with  a  citizen  of  the  United 
States,  who  was  temporarily  resident 
in  England,  the  fortune  of  the  wife, 
consisting  of  stock  in  the  British 
funds,  was  assigned  to  trustees,  who 
were  Englishmen  and  relatives  of 
the  wife,  upon  certain  trusts  for  the 
husband  and  wife,  and  the  issue  of 
the  marriage.  By  the  settlement, 
power  was  given  to  the  trustees,  with 
the  consent  of  the  husband  and  wife, 
to  invest  the  trust  property,  in  the 
names  of  the  trustees  or  trustee  for 
the  time  being,  in  the  public  funds  of 
Great  Britain  or  America,  or  upon 
real  securities  in  England,  Wales,  or 
America;  and  power  was  also  given 
to  the  husband  and  wife,  or  the  sur- 
vivor, in  case  the  existing  trustees 
should  be  desirous  of  being  discharged 
from  the  trusts,  to  appoint  new  trus- 
tees. After  the  marriage,  the  hus- 
band and  wife  Uved  for  about  five 
years  in  England,  and  then  went  to 
reside  permanently  in  America,  hav- 
ing previously  to  their  departure 
appointed  three  Americans  to  act  as 
trustees,  in  the  room  of  the  two  ori- 
ginal trustees,  the  trust  property 
being  at  the  same  time  transferred 
by  the  English  trustees  into  the  Ame- 
rican funds  in  the  names  of  the  three 
American  trustees: — Held,  that  this 
appointment  of  American  trustees, 
tnough  not  expressly  authorised  by 
the  settlement,  was  valid.  Meinertz- 
hagen  v.  Bams,  335 

5.  Upon  the  construction  of  the 
power  for  appointing  new  trustees 
and  the  clause  for  the  indemnity  of 
the  trustees  contained  in  a  marriage 
settlement — Held,  that  the  appoint- 


ment of  three  new  trustees  in  the 
room  of  the  two  original  trustees  of 
the  settlement  was  valid.  Meinerii" 
hagen  v.  Davis,  335 

6.  By  a  marriage  settlement,  trusts 
of  certain  property  in  the  English 
funds  were  declared  in  favour  of  the 
husband  and  wife  and  issue  of  the 
marriage.  The  trustees  afterwards 
retired  from  the  trust,  having  trans- 
ferred the  whole  of  the  tmst  fund 
into  the  American  funds,  in  the  names 
of  new  trustees,  who  were  Americans. 
Subsequently,  upon  an  apprehension 
by  the  old  trustees  that  this  transfer 
amounted  to  a  breach  of  trust,  the 
husband  deposited  with  them  certain 
tobacco  warrants,  which,  by  a  written 
agreement  between  the  parties,  the 
old  trustees  were  to  be  at  liberty  to 
sell,  for  the  purpose  of  recovering  the 
trust  fimd,  they,  by  the  same  instru- 
ment, in  consideration  of  this  securify, 
agreeing  to  suspend  proceedings  in 
America  for  the  recovery  of  the  trost 
fund.  In  pursuance  of-  this  agree- 
ment the  old  trustees  sold  the  to- 
bacco warrants,  and  invested  the  pro- 
duce in  Exchequer  bills;  but  it  was 
afterwards  decided  by  a  court  of 
equity  in  England,  that,  at  the  time 
of  the  execution  of  the  agreement,  no 
breach  of  trust  had  been  committed, 
and  that  the  old  trustees  had  then  no 
interest  in  the  fund: — Held,  that,  as 
there  was  no  consideration  for  the 
deposit  or  agreement,  the  old  trustees 
had  no  right,  as  against  the  husband 
or  his  representatives,  to  retain  the 
Exchequer  bills  for  the  benefit  of  the 
infant  children  of  the  marriage.  Ibid. 

MORTGAGOR  AND  MORT- 
GAGEE. 
See  Equitable  Mortgagb. 

Parties,  9. 

1.  Three  mortgages  on  the  estates 

of  distinct  mortgagors  were  vested  in 

the  same  trustees  by  one  deed,  whidi 

was  prepared  in  the  Master^s  OflBice^  in 
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a  suit  for  executing  the  trust.  Upon 
the  application  of  one  of  the  mort- 
gagors for  liberty  to  redeem,  and  to 
have  his  mortgage-deed  delivered  up 
to  him — Held,  that  he  was  entitled 
to  have  the  deed,  on  his  executing  to 
the  trustees  a  covenant  to  produce  it, 
and  paying  the  costs  of  the  applica- 
tion; and  that  the  costs  properly  in- 
curred in  preparing  and  settling  the 
covenant  should  be  borne  by  the  mort- 
gagee's estate.  Capper  v.  Terring- 
ton,  103 

2.  Where  deeds  relating  to  mort- 
gaged property  (the  mortgage  being 
absolute  at  law)  come  into  the  cus- 
tody of  a  court  of  equity,  by  means 
and  in  the  course  of  a  reasonable  and 
proper  administration  of  the  mort- 
gagee's estate,  the  costs  of  removing 
them  out  of  court,  upon  the  mort- 
gage being  paid  off,  must  be  borne 
by  the  mortgagor.  Burden  v.  Old- 
akery  105 

3.  Mortgagee  of  leaseholds,  held 
for  a  term  of  years,  joined  with  the 
mortgagor  in  leasing  part  of  the  pro- 
property  to  A.  B.  for  the  residue  of 
the  term,  at  a  rent  of  £3  per  annum, 
payable  to  the  mortgagor,  his  exe- 
cutors, administrators,  and  assigns. 
The  lease  contained  a  clause  reserving 
the  right  of  re-entry,  in  case  of  non- 
payment of  rent,  to  the  mortgagor, 
his  executors,  administrators,  or  as- 
signs. There  was  also  a  declaration, 
that  nothing  therein  contained  should 
be  construed  to  defeat,  impeach,  or 
determine  the  estate  of  the  mortgagee 
under  the  mortgage-deed,  so  far  as 
the  same  affected  the  entirety  of  the 
premises.  After  the  execution  of  the 
deed,  the  mortgagor  became  bank- 
rupt:— Held,  that  A.  B.  was  entitled 
to  the  benefit  of  this  lease,  exempt 
from  the  mortgage,  but  that  the  mort- 
gagee, and  not  the  assignee  of  the 
bankrupt  tnortgagor,  was  entitled  to 
the  rent  of  £3  per  annum.  Edward* 
y.  Jones,  247 


4.  Circumstances  under  which  a 
mortgagee  in  possession  was  exoner- 
ated from  having  the  mortgage  ac- 
count taken  with  annual  rests.  Hor- 
lock  V.  Smith,  287 

5.  A  sum  which  was  in  court  at 
the  time  the  mortgagee  took  pos- 
session held,  under  the  circum- 
stances, to  go  in  discharge  of  the 
mortgagee's  interest  due  at  that  time. 

Ibid. 

6.  Rent  received  by  the  receiver 
before  the  mortgagee  took  possession, 
but  not  paid  to  her  till  afterwards, 
assumed,  under  the  circumstances  of 
the  case,  (but  not  decided),  to  go  in 
discharge  of  the  interest  due  to  the 
mortgagee  at  the  time  of  taking  pos- 
session. Ibid. 

7.  Rent  which  did  not  appear  to 
have  been  received  by  the  receiver 
before  the  mortgagee  took  possession 
held,  under  the  circumstances  of 
the  case,  not  to  go  in  discharge  of  the 
interest  due  to  the  mortgagee  at  the 
time  of  taking  possession.  Ibid. 

8.  First  mortgagee,  after  the  usual 
notice  given  him  by  the  second  mort- 
gagee to  redeem,  files  a  bill  of  fore- 
closure. At  the  end  of  the  term  men- 
tioned in  the  notice,  the  second 
mortgagee  tenders  the  mortgage- 
money  and  costs  to  the  first  mort- 
gagee, which  the  latter  declines  to 
accept: — Held,  under  all  the  circum- 
stances of  the  case,  that  the  first 
mortgagee  was  not  entitled  to  the 
costs  of  the  suit  after  the  tender. 
Smith  V.  Chreen,  555 

9.  First  mortgagee  ought,  without  a 
judicial  proceeding,  to  accept  payment 
from  a  second  mortgagee,  and  there- 
upon to  convey  to  him  the  mortgaged 
estate,  with  or  without  the  concur- 
rence of  the  mortgagor.  Ibid. 

MORTMAIN. 

The  shares  in  the  London  Gas- 
light and  Coke  Company   are  not 
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PARTIES. 


within    the    Statute    of   Mortmain. 
Thompson  v.  Thompson,  381 

NEXT  OF  KIN. 
5wWiLL,  9,  13,  16,  27,  33,  50,  51. 

NOTICE. 

See  Husband  and  Wife,  6. 

Vendor  and  Purchaser. 
4,  5,  8. 

OBLITERATIONS. 
See  Will,  47. 

OPENING  BIDDINGS. 

Purchaser  who  had  applied  to  open 
the  biddings,  and  upon  a  re-sale  was 
outbid,  allowed,  under  the  special  cir- 
cumstances of  the  case,  interest  on  his 
deposit,  as  well  as  the  costs  of  the 
re-sale  and  of  his  application  to  the 
Court.     FUder  v.  BeUingham,     526 

ORDERS. 
See  Practice,  3,  5,  6,  7. 

PAjaTIES. 

1.  Upon  a  bill  filed  for  the  pur- 
pose of  obtaining  a  declaration  of  the 
rights  of  the  appointees  of  a  per- 
sonal fund  under  a  will  executed  in 
pursuance  of  a  power  of  appointment 
— Heldy  that  the  party  interested  in 
default  of  appointment  was  a  neces- 
sary party  to  the  suit.  Grace  v.  2Vr- 
rington,  3 

2.  Bill  by  trustee  against  one  of 
several  cestui  que  trusts,to  recover  the 
trust  securities.  The  other  cestui  que 
trusts  are  unnecessary  parties.  Brid- 
'get  ▼.  Homes,  72 

3.  If  a  defendant  cannot  object  to 
a  party  being  made  a  co-defendant,  he 
cannot  obiect  to  his  being  made  a  co- 
plaintiff,  if  the  interests  of  the  several 


PARTIES. 

co-plaintiffs  are  not  conflictiDg.   Nd- 
thorpe  y.  Holgate,  203 

4.  Under  the  will  of  her  husband 
a  woman  had  a  general  pown  of  ap- 
pointment over  a  sum  of  £20, 000  Con- 
sols, which  was  to  be  raised  and  inveit- 
edoutof  thehusband's  personal  estate, 
and,  in  aid  thereof,  out  of  his  realty. 
Upon  the  husband's  death,  a  suit  wis 
instituted  against  the  wife,  as  his  ex- 
ecutrix, and  against  the  devisees  m 
trust  of  his  real  estate,  (who  had 
power  to  sign  receipts),  for  the  admir 
nistration  of  his  real  and  personal 
estate.     Pending  the  suit  the  wife 
died,  having  by  her  vrill  appointed  to 
various  persons  the  £20,000  Consols 
part  only  of  which,  by  reason  of  the 
deficiency  in  the  husbuid's  personalty, 
had  been  appropriated  and  invested. 
Upon  a  bill  filed  against  the  wife's 
executors  to  revive  the  administratioD 
suit  —  Held^  as  to  that  part  of  the 
i^pointed  fund  which  was  invested 
and  appropriated,  that,  supposing  the 
object  of  the  suit  to  be  to  make  it 
contributory  to  the  husband's  assets^ 
the  appointees  were  necessary  parties; 
but,  as  to  the  remainder  of  the  fund, 
held,  that  they  were  not  necessary 
parties.     Milbank  v.  Collier,       237 

5.  Where  appointees  are  numerous, 
they  may  be  represented,  as  defend- 
ants to  a  suit,  by  some  on  behalf  of 
the  rest,  IM' 

6.  Judgment-creditors,  whose  judg- 
ments have  been  entered  up  subse- 
quently to  the  plaintiff's  securi^, 
must  be  made  parties  to  a  bill  of  fore- 
closure: it  is  not  sufficient  that  thej 
should  be  served  with  copies  of  the 
bill  under  the  23rd  of  the  Orders  of 
August,  1841.     AdwMs  v.  Paynter, 

530 

7.  Semble,  however,  that  this  ruk 
may  be  relaxed  in  cases  where  the 
judgment-creditors  are  inconvenieD^ 
numerous,  IM 

8.  Where  a  marriage  settlement 
contained  the  usual  power  to  appoint 
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Dew  trustees,  and  one  of  the  trustees 
relinquished  his  trust,  and  a  memo- 
randum to  that  effect  was  indorsed 
on  the  settlement,  but  no  new  trustee 
was  appointed  in  his  room,  and  after 
his  retirement  the  remaining  trustees 
lent  out  the  trust  money  on  mortgage: 
— Held,  that  the  retired  trustee  was  a 
necessary  party  to  a  bill  of  foreclosure 
of  the  mortgaged  estate.  Adams  v. 
Pagnter,  533 

9.  Mortgagor  upon  his  marriage 
settled  the  mortgaged  estate  upon  his 
intended  wife  and  the  issue  of  the 
marriage,  and  afterwards  became  in- 
solyent: — Held,  that  his  assignee  was 
not  a  necessary  party  to  a  bill  to  fore- 
close the  estate.     Steele  ▼.  Maunder, 

535 

PARTNER. 

1 .  A.  agrees  to  take  B.  into  part- 
nership with  him  for  fourteen  years,  in 
consideration  of  a  premium  of  £2500, 
one  half  of  which  is  to  be  paid  at  the 
signing  of  the  articles,  and  the  other 
half  at  the  time  of  the  execution  of  a 
deed  of  partnership  to  be  founded  on 
the  articles.  The  articles  are  signed, 
the  first  instalment  of  the  premium  is 
paid,  and  the  parties  enter  into  part- 
nership. After  the  lapse  of  a  few 
months.  A.,  under  considerable  pro- 
vocation from  B.,  excludes  B.  nrom 
the  partnership.  The  connexion  is 
not  renewed,  the  deed  is  not  executed, 
nor  is  the  second*  instalment  paid, 
but  there  is  a  formal  dissolution  of 
the  partnership  on  a  certain  day.  A. 
afterwards  becomes  bankrupt :  — Held, 
that,  in  the  accounts  to  be  taken  be- 
tween A.'s  assignees  and  B.,  the  lat- 
ter is  to  be  credited  with  the  whole 
amount  of  premium,  but  to  be  de- 
bited with  the  unpaid  instalment,  and 
with  an  additional  portion  of  pre- 
mium, calculated  with  reference  to 
the  actual  duration  of  the  partner- 
ship.    Bury  V.  Allen,  589 

Held  also,  that  B.  is  entitled  (with- 
out prejudice  to  any  question)  to  en- 


ter a  claim  for  the  whole  premium 
under  the  bankruptcy.  Bury  y.  Aliens 

589 
2.  One  of  two  partners  may  have  a 
demand  against  the  other  for  com- 
pensation in  the  nature  of  unliqui- 
dated damages,  and  enforcible  in 
equity  only.  Ihid. 

PAUPER. 

1 .  A  defendant  who  defends  as  exe- 
cutor, and  is  in  contempt,  may  be  ad- 
mitted to  defend  in /ormd  pauperis  for 
the  purpose  of  clearing  his  contempt. 
Oldfield  V.  Cohhett,  1 69. 

2.  A  plaintiff  suing  in  formd  pau- 
peris, carrying  on  a  considerable  busi- 
ness, and  having  the  possession  of 
property  greater  in  amount  than  £5, 
though  not  after  payment  of  his  just 
debts,  dispaupered.   Perry  v.  Walker, 

229 

3.  The  affidavit  as  to  property, 
filed  in  support  of  an  application  to  be 
allowed  to  sue  in  formd  pauperis, 
ought  to  except  nothing  but  the  wear- 
ing apparel,  and  the  matters  in  ques- 
tion in  the  cause.  Ihid, 

4.  Semble,  that  a  pauper  plaintiff 
or  defendant  may  be  dispaupered  for 
vexatious  conduct  in  the  suit.     Ibid. 

PAYMENT. 
See  Debtor  and  Creditor,  1,  2. 

PLEA. 

1 .  Plaintiff,  by  his  bill,  shews  that 
he  has  no  interest.  Defendant  (the 
time  for  demurring  having  expired) 
pleads  a  general  release  by  the  plain- 
tiff. The  plea  is  good.  Stooke  v. 
Vincent,  527 

2.  Defendant  pleading  a  release, 
offers  to  produce  it:  he  is  not  bound 
to  produce  it  on  the  mere  argument 
of  the  validity  of  the  plea.  Ibid. 

3.  Where,  to  a  bill  filed  by  hus- 
band and  wife,  one  of  several  defend- 
ants filed  a  plea  which  was  allowed, 
the  Court  d^ined,  in  the  absence  of 
the  other  defendants,  to  allow  the 


EluDtiffs  to  amend  bj  making  the 
OBband  a  defendant,  and  givmg  a 
next  friend  to  the  wife.  Stooke  t.  ^111- 
eent,  527 

POWER. 
Sek  Husband  and  Wife,  1,  8. 

Marrtaqk  Bettlbment,  2, 
General  beqacBt  of  personalty,  with 
R  reference  to  all  property  over  which 
the  testator  had  a  power  of  appoint- 
uent,  held  to  operate  as  an  execntioa 
of  a  power.  See  1  Viet.  c.  26,  >.  27. 
Pidgely  v.  Pidgely,  235 

PEACnCE. 
Sm  Costs. 

DlSCOYKRY. 

moktoaoos  and  mortoagkb. 

Parties. 

Pauper. 

1.  Two  BdCGeuive  creditors'  suits 
haring  been  institnted  ag&init  the 
aame  execntrix,  the  latter  suit  was 
permitted  to  go  on,  notwithstanding 
B  decree  bad  been  made  in  the  former 
ioit;  the  decree  having  been  obtained 
without  snfScient  proof  of  the  debt, 
acdbeingalsoirregular  in  form.  Reid 
T.  Territt,  1 

2.  After  a  supplemental  bill  had 
een  filed  to  carry  on  the  accounts  in 

a  creditors'  suit  against  the  admini< 
itratriz  of  an  intestate,  the  admini- 
stratrix married.  Upon  the  husband 
appearing,  and  consenting  Co  be  bound 
by  the  decree,  the  usual  supplemental 
decree  was  made,  without  requiring 
an  answer  from  the  husband,  or  olter- 
Sw  the  title  of  the  cause.  Sapte  t. 
Ward,  24 

3.  I^vctice  in  relation  to  the  ser- 
vice of  a  defendant  with  a  copy  of  the 
bill.     Warren  y.  PoitletAaaile,    121 

4.  An  affidavit  is  not  receivable  in 
eridence  on  further  directions.  Baily 
T.  NiehoUon,  I96 

5.  After  a  lapse  of  several  months 
siAce  the  service  of  the  aubpana  to 
appear  and  answer,  the  Cmit  will  not 


BAILWAT  ACT. 

allow  the  plaintiff  a  strict  order  to  en- 
ter  an  appearance  for  the  defendant, 
but  will  either  pve  him  a  qualified 
order  for  that  purpose,  or  put  him  to 
serve  notice  on  the  defendant.  Mor- 
gan V,  Morgan,  228 

6.  Leave  given  to  enter  a  memor- 
andum of  service  of  a  copy  of  the  biU 
upon  a  defendant  who  had  put  in  a 
special  appearance  under  the  27th 
Order  of  August,  upon  the  noniid 
that  the  appearance  amountea  (o  an 
admission  of  service  of  a  true  ct^y  of 
the  bill.     Maitde  v.  Copelmd,      505 

7-  Form  of  an  order  to  revive  by 
the  survivor  of  several  co-plaintifis. 
Eoleombe  v.  Trotter,  654 

PRESUMPTION. 
See  Etidknck. 

PRIORITY  OF  INCUMBRANCES. 
See  Adhinivtration  of  Assfm,?. 

PRIORmr  OF  LEGATEES. 
See  Will.  31. 

RAILWAY  ACT. 

5'eelNJDNCTlON,  3,  &C. 

1 ,  A  rsilway  company  having,  \utAa 
their  act  of  Parliament,  power  to 
contract  with  incapacitated  penoni 
for  the  purchase  of  lands,  and  a  right, 
upon  payment  of  the  purchase-tnonty 
into  theBanV,  to  the  fee  simple  of  the 
purchased  lands,  contracted  with  an 

I  incapacitated  person,  who  died  before 
the    purchase- money    was    paid  :  — 

I  Held,  that  the  title  of  the  compiny 
could  not  be  completed  without  the 
assistance  of  a  court  of  e<iuity.  Mid- 
land Countiei  Rmheay  Co.  v.  Onciii, 
74 

2.  In  the  absence  of  special  clauses 
for  that  purpose,  the  effect  of  a  rail- 
way act  is  not  to  alter  the  course  of 
devolution  of  property,  without  the 
consent  of  the  owner;  and  therefon^ 
if  a  company,  by  virtue  of  their  act, 
contract  with  an  incspacitated  penoo 
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for  the  purchase  of  lands,  the  pur- 
chase-money is  to  be  considered  as 
real,  and  not  as  personal  estate.  Miti- 
land  Counties  Railway  Co,r.  Oswin,  80 

RELEASE. 
See  Plea. 

REMOTENESS. 
See  Will,  2,  3. 

RESIDUE. 
See  Will,  18,  20,51,  54. 

RESTRAINT  OF  ALIENATION. 
See  Insolvent. 

REVOCATION. 
iSeeWiLL,  21,  34,47. 

SETTLEMENT. 
iSiee  Marriage  Settlement. 

SLAVE. 
See  Administration,  5. 

SPECIFIC  PERFORMANCE. 

See  Agreement. 

STATUTES. 
9  Geo.  2,  c.  36,  p.  381. 
4  Geo.  4,  c.  76,  p.  313. 
11  Gbo.4&1Will.4,  c.40,p.l97. 
8  &  4  Will.  4,  c.  27,  p.  56. 
1  Vict.  c.  26,  pp.  255,  416,  630. 
1  &  2  Vict.  c.  110,  pp.441,  705. 

STATUTE  OF  FRAUDS. 
See  Frauds. 

STATUTE  OF  FRAUDULENT 
DEVISES. 

See  Administration,  4. 

STATUTE  OF  LIMITATIONS. 
See  Limitation. 

SURVIVORSHIP. 
See  Will,  9»  83^  48. 


TENANT  FOR  LIFE. 
See  Costs,  2. 
Will,  44. 

1 .  Upon  the  construction  of  a  de- 
vise of  real  property — Held,  that  an 
equitable  tenant  for  life  was  entitled 
to  the  personal  enjoyment  of  the  pro- 
perty, upon  giving  security  for  the 
due  fulfilment  of  the  objects  of  testa- 
tor* s  will.     Bat/lies  v.  BaylieBy    537 

2.  In  order  to  give  effect  to  the 
claim  of  the  tenant  for  life,  the  Court 
(in  contravention  of  a  previous  letting 
by  the  trustees  of  the  will  to  a  person 
who  had  notice  of  the  trusts)  granted 
a  receiver  of  the  property,  with  a  di- 
rection to  let  it  to  the  tenant  for  life 
upon  the  terms  of  giving  such  secu- 
rity. IHd. 


TRUST  AND  TRUSTEE. 

See  Charity. 
Costs,  1. 

Debtor  and  Creditor,  3,  &c. 
Executor. 
Tenant  for  Life,  2. 

1 .  Trustees  imder  a  will  decreed  to 
pay  interest  at  £5  per  cent,  per  an^ 
num  on  balances  mixed  by  them  with 
their  own  monies,  and  used  in  their 
own  business,  although  the  will  au- 
thorised them  to  invest  the  residue 
on  "  good  private  securities.'*  West- 
over  V.  Chapman,  177 

2.  Trustees  decreed  to  pay  the 
costs  of  an  unnecessary  inquiry  di- 
rected before  the  Master,  as  to  the 
state  of  the  testator^s  family.      Id., 

181 

3.  Trust  for  the  support,  clothing, 
and  maintenance  of  an  adult — Held 
to  be  a  trust  for  his  benefit  gene- 
rally, and  to  devolve  to  his  assignees 
unaer  the  Insolvent  Act,  notwith- 
standing a  provision  to  the  contrary 
in  the  will  by  which  the  trust  was 
created.     Toun^husband  r,  Oisbame, 

401 
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titled  to  relj  on  the  before-mentioned  | 
stipulation  as  a  ground  for  rescinding 
the  contract,  but  that  the  contract 
must  be  specifically  performed,  with 
compensation  in  respect  of  the  hfe 
interest.  Nelihorpev,Holffate,     203 

6.  Quare,  in  what  cases  successive 
purchasers  are  properly  made  parties 
to  a  suit  for  specific  performance. 
Ibid.  And  see  Cutis  v.  Thodey,  223  ; 
Spenee  v.  Hoffff^  225;  CoUett  v.  Ho- 
ver, 227. 

7.  Bill  by  a  purchaser  prayiug  spe- 
cific performance  upon  the  terms  of 
the  vendor  deducing  a  good  title  at 
her  own  expense,  in  the  ordinary  way, 
dismissed;  the  Court  being  of  opin- 
ion, upon  the  construction  of  a  se- 
ries of  letters,  and  upon  the  fact  of 
the  abstract  of  title  having  been  de- 
livered to  the  purchaser  in  the  first 
instance,  that  the  vendor  entered  into 
the  negotiation  only  upon  this  foot- 
ing, namely,  that  she  should  deliver 
an  abstract  of  title,  and  verify  it,  so 
far  as  she  had  the  means  in  her  pos- 
session, at  her  own  expense,  but  that 
the  purchaser,  if  upon  perusal  of  the 
abstract  he  were  satisfied  with  the 
title,  should  be  at  the  expense  of 
completing  its  verification.  Thomiu 
V.  Blackman,  301 

8.  Purchaser  discharged  from  his 
agreement  upon  a  doubt  whether  the 
land  was  not  bound  by  a  covenant  of 
which  he  had  not  notice.  Briitow  v. 
Wood,  480 

VESTING. 

5^«feWiLL,  11,  14,  17. 

WILL. 
See  Charity. 
Condition. 
Devise. 
Executor. 
Husband  and  Wife. 
Interest. 
Legacy. 
Marriage  SexTLEif  ent. 


1 .  A  testator  directed  that  the  re- 
sidue of  his  personal  estate,  after  the 
death  of  his  widow,  the  tenant  for 
life,  should  be  paid  by  his  trustees,  or 
the  survivor  of  them,  his  executors  or 
administrators,  to  A.  and  B.,  to  be 
equally  divided  between  them,  share 
and  share  alike,  if  then  living;  but  if 
dead,  to  go  and  be  equally  divided  to 
and  amongst  the  respective  next  legal 
representatives  of  A.  and  B.,  share 
and  share  alike.  A.  and  B.  died  in 
the  lifetime  of  the  testator's  widow: 
— Held,  that  the  next  of  kin  of  A. 
and  B.,  according  to  the  Statute  of 
Distributions,  living  at  the  death  of  the 
testator's  widow,  were  entitled  to  the 
fund  per  stirpes.    Booth  v.  Ficars,   6 

2.  Testator  devised  and  bequeaUied 
to  trustees  a  mixed  fund  of  realty  and 
personalty,  upon  trust  from  time  to 
time  to  receive  the  rents,  issues,  and 
profits  thereof,  and  therewith  to  pay 
certain  legacies;  and  upon  further 
trust  to  pav,  to  and  for  the  use,  edu- 
cation, and  maintenance  of  each  of 
the  daughters  of  his  nephews  A.  and 
B.,  whether  bom  in  his  lifetime  or 
afterwards,  the  yearly  sum  of  £40 
apiece,  until  they  should  respectively 
attain  twenty-five,  or  be  married  with 
consent  of  their  respective  parents  or 
surviving  parent;  and  on  their  re- 
spectively attaining  that  age,  or  be- 
ing respectively  married  with  such 
consent  as  aforesaid,  in  trust  to  pay 
each  of  them  the  sum  of  £1500  for 
their  respective  use  and  benefit.  A. 
and  B.  had  daughters  living  at  the 
death  of  the  testator,  and  also  afler- 
born  daughters: — Held,  that  the  be- 
quests of  £1500,  so  far  as  they  re- 
lated to  afler-bom  daughters,  were 
void  for  remoteness.  But  giMer^ 
whether  these  bequests  were  not  valid 
with  respect  to  the  other  daughters, 
and  whether  the  annuities  of  £40 
were  not  valid  for  all  the  daughters. 
Boughton  v.  James,  26 

3.  Testator,  after  devising  a  mixed 
fund  of  realty  and  personalty  to  truft- 
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tees,  upon  trust  to  pay  various  lega- 
cies and  annuities,  directed,  that  they 
should  invest  all  and  singular  the  sur- 
plus of  the  rents,  issues,  and  profits 
at  interest,  in  their  names,  upon  Go- 
vernment security,  and  suffer  the 
same  to  accumulate.  And  he  de- 
clared that  the  trustees  should  stand 
seised  of  his  said  trust  estate  and  the 
accumulations,  upon  trust,  when  and 
as  soon  as  that  any  8on  of  either  of 
Ms  nephews  J,  and  B,  should  have 
attained  the  age  of  twenty-five,  a  va- 
luation of  his  said  trust  estate  should 
be  made,  and  that  the  same  should 
be  then  divided  into  as  many  equal 
lots  as  there  should  be  sons  of  his  said 
nephews  then  living;  and  that  each  of 
his  said  nephews*  sonSy  when  and  as 
they  should  respectively  arrive  at  the 
age  of  twenty-five  years,  should  choose 
one  of  such  portions  as  the  share  to 
be  allotted  to  him  and  his  children; 
and  that  thenceforth  the  said  portion 
or  share  should  be  held  by  the  trus- 
tees upon  trust  for  the  person  so 
selecting  the  same  for  his  life,  and 
after  his  decease,  upon  trust,  as  to 
one  equal  moiety,  for  his  eldest  son, 
and  his  heirs,  &c.,  and  as  to  the 
other  moiety,  for  the  rest  of  his  child- 
ren, and  their  heirs,  &c. ;  and  if  but 
one  child,  both  moieties  for  such 
child;  but  if  any  or  either  of  his  said 
nephews*  sons  should  die  under  their 
respective  ages  of  twenty-five  years, 
or  having  attained  that  age  should 
afterwards  die  without  leaving  lawful 
issue  them  or  him  surviving,  the  share 
of  the  party  so  dying  was  to  go  to  the 
others  and  other  of  them;  and  if  all 
but  one  should  die  without  leaving 
lawful  issue,  the  trustees  should  stand 
seised  and  possessed  of  the  trust 
estate  in  trust  for  such  one  surviving 
nephew's  son  for  his  life,  and  for  his 
children  and  child  as  aforesaid;  but  if 
all  his  the  testator's  said  nephews 
should  depart  this  life  without  leaving 
lawful  issue  them  surviving,  then 
upon  trust  for  such  person  as  should 


at  that  time  be  the  testator^s  heir. 
At  the  time  of  the  testator's  death 

A.  and  B.  had  several  sons  living,  and 

B.  had  a  son  born  after  that  period: 
— Held,  upon  the  construction  of  the 
will,  that  the  trust  for  accumulation 
was  so  created  that  it  might  by  pos- 
sibility endure  beyond  the  legal  pe- 
riod, and  that  it  therefore  failed. 
Held,  also,  that  such  failure  did  not 
accelerate  the  postponed  life  interests 
in  the  residue  given  to  the  grand-ne- 
phews, inasmuch  as  the  life  interests 
so  given,  as  well  as  the  subsequent 
limitations,  were  void  for  remoteness. 
Boughton  v.  James,  26 

4.  A  devise  of  real  estate  for  life  is 
invalid  unless  it  vest  within  the  com- 
pass of  lives  in  being  at  the  testator's 
death,  and  twenty-one  years  after  the 
death  of  the  survivor  of  them.     Ibid. 

5.  Before  the  Accumulation  Act  a 
testamentary  trust  or  direction  to  ac- 
cumulate, so  worded  as  to  be  capable 
of  lasting  beyond  the  compass  of  lives 
in  being  at  the  testator's  death,  and 
twenty-one  years  after  the  death  of 
the  survivor  of  those  lives,  would  have 
been  illegal  and  void  for  the  whole, 
and  such  a  trust  or  direction  is  not 
less  illegal  or  void  since  the  Accumu- 
lation Act.  Ibid. 

6.  A  testator  gave  all  his  mes- 
suages, lands,  tenements,  and  heredi- 
taments, and  all  his  personal  estate 
to  trustees,  to  hold  to  them,  their 
heirs,  executors,  administrators,  and 
assigns,  according  to  the  nature  and 
quality  thereof  respectively,  upon 
trust  to  receive  the  rents,  issues,  and 
profits  thereof,  and  to  retain  thereout 
yearly  £10  for  their  trouble  in  the 
execution  of  the  will,  and  then  to  pay 
legacies  and  annuities,  wiUi  a  direc- 
tion that  certain  charitable  l^acies 
should  be  paid  out  of  his  personal 
estate: — Held,  that  the  whole  of  the 
property,  both  real  and  personal,  was 
to  be  considered  as  one  mass  for  the 
purpose  of  paying  rateably  the  amiai- 
ties  and  legacies,  except  the  legacies 


WILL. 


WILL. 


731 


expressly  made  payable  out  of  the 
personal  estate.     Boughton  ▼.  James, 

27 

7.  A  bequest  of  "money,  goods, 
chattels,  estates,  and  effects,"  held  to 
pass  real  estate.  Midland  Cauntiee 
Railway  Co,  y.  Osunn,  74 

8.  Bequest  of  £1000  to  A.  S.,  and 
the  children  that  may  be  lawfully  be- 
gotten of  her  body.  A.  S.,  being 
unmarried  at  the  death  of  the  testa- 
trix, takes  the  legacy  absolutely.  Read 
▼.  Willis,  86 

9.  Testator,  by  his  will,  directed  his 
executors  to  place  out  upon  Grovern- 
ment  security  such  a  sum  of  money 
out  of  the  interest  thereof  as  would 
be  sufficient  to  produce  an  annuity  of 
£50,  which  he  gave  unto  his  daugh- 
ter I.,  for  her  Ufe;  and  after  her  de- 
cease, in  case  she  should  leave  issue, 
he  gave  the  principal  unto  and  equally 
amongst  such  issue;  but  if  she  should 
die  without  issue,  he  gave  the  same 
unto  and  equally  amongst  his  surviv' 
ing  children  and  their  legal  personal 
representatives,  share  and  share  alike. 
The  testator  had  four  children  living 
at  the  date  of  his  will  and  of  his  death, 
of  whom  the  daughter  I.  was  the  sur- 
vivor. She  died  without  leaving  issue : 
— Held,  that  the  words  "  surviving 
children"  meant  children  surviving 
the  daughter  I. ;  and  that  the  words 
''legal  personal  representatives"  must 
be  construed  in  their  ordinary  sense, 
and  not  as  importing  kindred  or  re- 
presentatives in  blood;  consequently, 
that  the  fund,  of  which  the  testatoi^s 
daughter  was  the  tenant  for  hfe,  fell 
into  the  testator's  residuary  estate. 
Taylor  v.  Beverley,  108 

10.  Testator  bequeathed  one-fifth 
of  his  residuary  personal  estate  to 
trustees  upon  trust  for  all  and  every 
the  children  or  child  of  his  son  J.  B., 
bom  and  to  be  bom,  and  who,  being 
a  son  or  sons,  should  live  to  attain 
twenty-one,  or  being  a  daughter  or 
daughters,  should  live  to  attain  that 


age  or  be  married,  to  be  equally  di- 
vided between  them,  if  more  than  one^ 
share  and  share  alike,  as  tenants  in 
common;  and  he  directed  that  the 
dividends,  interest,  and  income  of  the 
share  or  expectant  share  of  each  such 
child  should  be  paid  to  his  said  son  J. 
B.  during  his  life,  and  after  his  de- 
cease, then  during  the  minority  of 
each  such  child  should  be  retained  by 
his  said  trustees  or  trustee,  and  be  ap- 
plied by  him  or  them,  as  the  event 
should  happen,  in,  for,  or  towards  the 
maintenance,  clothing,  and  advance- 
ment of  each  such  child,  in  such  pro- 
portion, manner,  and  form  as  his  said 
son  J.  B.,  or,  as  the  event  might  hap- 
pen, his  said  trustee  or  trustees,  should 
think  fit.     At  the  date  of  the  will  and 
of  the  testator's  death,  J.  B.  had  three 
children,  one  of  whom,  a  son,  after- 
wards attained  twenty-one,  married, 
and  lived  separately  from  his  father: 
— Held,  first,  that  a  trast  was  consti- 
tuted in  J.  B.  of  the  income,  for  the 
maintenance,  clothing,  and  advance- 
ment of  his  children,  which  trust  did 
not  terminate  upon  all  or.  any  of  his 
three  children  attaining  majority  in 
his  lifetime;  secondly,  that  J.  B.  was 
not  entitled  to  apply  the  income  arbi- 
trarily, according  to  his  own  will  and 
pleasure;  thirdly,  that  he  was  entitled 
to  apply  the  income  of  a  child's  pro- 
spective share   towards  that  child's 
maintenance,  clothing,  and  advance- 
ment, without  reference  to  his  ability 
to  maintain  and  educate  that  child; 
and,  fourthly,  that  the  son  who  had 
attained  his  majority  was  not  entitled 
to  an  immediate  transfer  of  one-third 
of  the  fund,  inasmuch  as  it  did  not 
appear  that  the  testator  intended  to 
exclude  after-bom  children,  and  at  all 
events  he  did  intend  to  authorize  an 
unequal  distribution  from  time  to  time 
of  the  income  for  the  benefit  of  J.  B.'s 
children.     Batenum  y.  Foster,      118 
11.  Testatrix  bequeathed  £3000  to 
trustees  upon  trust  to  pay  the  interest 
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to  B.  for  life;  and  at  the  decease  of 
B..  the  testatrix  willed  that  the  said 
£3000  should  be  eqnallj  dinded 
among  such  of  her  diildreii  as  should 
be  liying  at  the  time  of  her  death,  as 
they  respectirdj  attained  the  a^  of 
tweatj-one;  hut  her  will  was  that  if 
B.  should  die  without  leaiii^  iasoey 
then  the  £3000  should  be  paid  to 
C.z—HeH  that  the  childfcn  of  B. 
took  Tested  interests  in  the  £3000  at 
her  death,  aad  conaequfutly  that  the 
ikmt  of  ooe  who  died  after  B^  under 
the  aet  of  twentj-ooet  defolred  to  her 


tator^sdchla. 


mad  premises  ex- 
and  two  sis- 
to  convert 
J.,  and  apply  the 
psrment  of  his  debts 
testamentarr  expenses ; 
pparel  was  to  be 
to  whom  ther  might  think 
He  then  ga^e  his  freehold  and 
remises  to  the  same  per- 
trost  to  sell  and  divide  the 
aaumg  certain  persons,  two 
the  trustees;  with  a 
that,  io  order  to  facilitate 
safe,  the  receipts  of  his  said  tms- 
soffident  discharges, 
appointing  his  said 
ta  he  his  executors,  declared 
r^*g  Ibs  said  execut<ors  and  trustees 
stsfihi  ncain  to  and  reimburse  them- 
M^  al  ihcsr  oost&duraes,  damages, 
jMii  exivKr$  occasaooed  bv  the  due 
eM^vKMui «  die  masts  ihepebT  in  them 
;^yj^:_i?«Oi.  that  the  executors 


H<  i^n,  after 


} 


oia  »w  ti^*  bcficficiallT  the  residue 
jc  the  Y<rK«aI  estair  which  reoudned 


14. 
teres!  of  £1000  mock  co 
danger  far  Bfe,  and  ggtel 
of  his  personal  estate  to  his 
He  then,  ailcr  giving 
to  his  daughter  and 
out  of  hb  real  estate,  directed  dnt  ia 
both  of  them,  his  sod  dan^iter 
granddaughter,  ahoold  die  witlh 
leading  children  to  attain  twcatv- 
,  the  proceeds  of  die  sale  of  the  ml 
tofetkerwitk  ike  jntf  £1000 
tiack,  should  go  to  the  persous  who 
wouid  have  been  entitled  to  his  per- 
sonal estate  under  the  Statute  of  Dis- 
tributions in  ease  he  had  died  iates- 
XMUz—HM,  that  the  ri^  of  the 
widow  to  dw  £1000  attick  under  the 
rcsidasrj  danse  was  devested  bvtbe 
fuhseyent  danse,  akhoogh  she  wu 
heiscif  one  of  the  pqaous  who;,  bj 
virtoe  of  that  dauae,  and  in  the  evnk 
therein  mentioned,  was  to  share  tbe 
£1000  stock;  but  kM  also,  tbst, 
until  the  event  happened  on  which  the 
gift  was  devested,  she  wns  entitled  to 
all  the  dividends.     Mmrtim  v.  GUxfr, 

269 

15.  Constmction  of  the  word 
"  other"  contained  in  a  restdotrr 
bequest  of  "all  other  the  rest  sod 
residue"  of  the  teatator^s  personal 
estate.  Ibid. 

1&  Bequest  of  £1000  stod.  in  t 
certain  event  "  to  the  person  or  per- 
sons who  would,  under  the  Statute 
c^  Distribution  o^  Intestates'  Effects, 
have  been  entitled  to  mj  personal 
estate  in  case  I  had  not  disposed  of 
the  same  bj  will."  The  description 
of  the  legatees  is  not  one  of  persons, 
but  of  interest,  and  therefore  their 
shares  will  not  be  equal,  but  according 
to  the  statute.  Ibid, 

17.  Bequest  of  £1000  to  A.  open 
trost  to  lav  the  same  out  in  Consols, 
and  paj  the  interest  and  dividends 
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to  B.  for  life;  and  immediately  after 
her  decease,  upon  trust  that  the  said 
stock  should  he  transferred  to  B.'s 
daughter  C,  in  case  she  should  then 
have  attained  her  age  of  twenty-one 
years,  for  her  absolute  use  and  bene- 
fit; but  in  case  the  said  C.  should 
not  have  attauied  her  age  of  twenty- 
one  years  at  the  decease  of  her  said 
mother,  then  upon  trust  to  pay  and 
apply  the  said  interest  and  dividends, 
as  the  same  should  become  due  and 
payable,  for  the  maintenance  and  sup- 
port of  the  said  C.  until  she  should 
attain  such  age  of  twenty-one  years, 
and  upon  her  attainment  thereof, 
upon  trust  to  transfer  the  said  stock 
or  fund  to  the  said  C.  for  her  use 
and  benefit.  B.  and  C.  survived  the 
testator.  Afterwards  C.  died  in  the 
lifetime  of  B.  without  having  attained 
the  age  of  twenty-one  years: — Held, 
that  C.  took  a  vested  interest  in  the 
£1000.     Hammond  v.  Maule,     281 

18.  Upon  the  construction  of  a 
vdll — Heldy  that  the  residue  of  the 
testator's  personal  estate  devolved  to 
his  cousins  german  living  at  his 
death,  except  that  the  issue  of  any 
cousin  dying  between  the  date  of  the 
will  and  the  death  took  the  prospect- 
ive share  of  the  parent.  Cort  v. 
Winder,  320 

19.  Upon  the  construction  of  the 
same  will  the  share  of  a  cousin  dying 
without  issue  between  the  date  of  the 
will  and  the  death  of  the  testator  was 
held  not  to  have  lapsed,  but  to  have 
fallen  into  the  bequeathed  residue. 

Ibid. 

20.  Upon  the  construction  of  a 
will — Held,  that  an  absolute  gift  of 
the  residue  to  the  testator's  widow 
was  cut  down  by  subsequent  expres- 
sions to  a  life  interest.  Held  also, 
that  the  children  of  the  testator's 
two  sons  took  interests  in  the  residue 
per  stirpes.     Flinn  v.  Jenkins,     365 

2 1 .  A  legacy  given  to  the  testator's 
trustees  and  execators^  us  a  mark  of 


his  respect  for  them — Held,  not  re- 
voked by  a  codicil  appointing  other 
trustees  in  their  room,  and  giving  a 
legacy  of  equal  amount  to  the  newly- 
appointed  trustees  and  executors,  in 
similar  language.  Burgess  ▼.  Bur- 
gess, 367 

22.  Testator,  by  his  vnll,  directed 
that  the  fourth  part  of  the  net  annual 
income  of  his  property  (which  was 
personal)  should  be  paid  in  quarterly 
payments  to  the  eldest  son  of  £.; 
and  that,  on  his  decease,  the  quar- 
terly payment  of  his  annuity  should 
be  continued  to  his  heir-at-law;  tftad 
failing  the  latter  by  death,  so  on  in 
hke  manner  as  long  as  there  should 
be  an  heir: — Held,  that  this  was  an 
absolute  gift  of  one-fourth  of  the  pro- 
perty to  the  eldest  son  of  E.  Thomp^ 
son  V.  Thompson,  388 

23.  Testator,  by  his  will,  directed 
the  income  of  one-half  of  hb  personal 
estate  to  be  paid  in  equal  shares  to 
the  eldest  sons  of  his  sisters  £.  and 
M.  At  the  date  of  the  will,  an  eldest- 
bom  son  of  M.  was  living,  but  he 
afterwards  died  in  the  testator's  life- 
time, leaving  a  second-bom  son  of  M. 
surviving  him.  After  his  death,  and 
with  knowledge  of  it,  the  testator,  by 
a  codicil,  directed  the  trustees  of  his 
will  to  divide  a  certain  sun  among  all 
the  children  then  living  of  his  sisters 
£.  and  M.,  with  the  exception  of  the 
two  provided  for  in  his  will: — Held^ 
that  the  second-born  son  of  M.  took 
the  share  given  by  the  will  to  her 
eldest  son.  Ibid, 

24.  Bequest  of  £40  a  year  for  the 
best  essays  in  statistics,  &c.,  with 
reference  to  the  testator's  writings  on 
the  subject — Held,  valid.      Id,,  398 

25.  Testator,  after  directing  the 
income  of  his  estate  to  be  divided 
into  moieties,  and  disposing  of  one 
moiety  and  making  various  bequests 
out  of  the  other,  directed  that  the 
remainder  of  the  latter  half,  if  any, 
should  be  given  in  occasicmal  sums  to 


tiMt  ma^pno  ioacase  the  bcBcits 
■tfiwi  bf  the  fenneT.  He 
pffoomied  to  dispose  of  the 
neoMe: — Heid,  that  no  p»tisl 
tcslscjmM  crested  br  the  dircctioii 
M  to  the  £10  per  cemi^  but  that  the 
dispoaitioDs  of  the  bulk  of  hb  pio- 
pcrty  were  to  be  treated  as  if  it  did 


27.  Bj  the  marriage  settlement 
of  A.  a  sum  of  £8000  stock  was  set- 
tled upon  himself  and  his  intended 
wife  for  their  joint  Htcs  and  the  life 
of  the  sormor,  and  then  for  the  be- 
nefit of  their  children;  and,  if  no 
children,  in  trust  for  the  settlor,  his 
executors,  administrators,  and  assigns. 
After  his  marriage,  A«  made  his  will, 
and  thereby  ga^e  his  real  estate  to 
P.,  and  his  heirs,  upon  the  same 
trusts,  as  near  as  could  be,  as  were 
declared  of  the  stock  bj  the  settle- 
ment ;  and  after  giving  certain  pe- 
cuniary Iqzacies,  he  bequeathed  all 
the  rest  of  his  monies  and  properbr 
of  any  kind  to  P.,  his  executors,  aa- 
ministrators,  and  assigns,  upon  trust 
and  for  the  benefit  of  the  objects  of 
hU  $ettlement,  as  he  might  think  beet, 
A.  died,  leaving  bis  widow,  but  no 
issue  of  the  marriage.  P.  declined 
to  take  probate  of  the  will: — Held^ 


ks  to  the  ral 
■a  to  die  ral 
to  die  ttKatoff^s  heirs,  and  as 
t»  die  reaidaarr  persooal  estate  to 
b0MxtofkiB.>«r^T.  Atstem  403 
29.  A  man  settles  penooal  estate 
vpoB  ^■»— •^^  and  his  wife  far  thdr 
hies^  aad  then  upon  their  children, 
and,  in  defiuik  of  diildrciL.  iqion  him- 
self bas  executors,  administntorsi,  and 
assigns,  and  afterwards  directs  real 
estates  to  be  settled  npoo  the  same 
tmsts,  as  near  as  can  be,  as  aflectthe 
personalty.  Upon  the  death  of  the 
settlor  withoot  childreii,  the  real  es- 
tate, subject  to  the  life  interest  of  the 
widow,  goes  to  his  heirs.  Ibid, 

29.  A  direction  that  aU  the  testa- 
tor^s  legacies  shall  be  paid  dtar^ 
means  that  they  shall  be  paid  dear  of 
legacy  duty.  Ibid. 

30.  Testator  bequeathed  to  his  ser- 
vant C.  a  l^acy  of  £6000.  He 
afterwards  gave  to  his  servants  who 
should  have  been  living  with  him  two 
years  at  the  time  of  his  death  a  year's 
wages: — Held,  that  C,  who  had  been 
li  ving  ?rith  the  testator  two  years 
at  the  time  of  his  death,  was  entitled 
to  a  year's  wages  in  addition  to  the 
£6000.  Ibid. 

31.  Testator  directed  his  trustees 
to  stand  possessed  of  the  residue  of 
his  estate,  upon  trust,  ta  the  first  place, 
to  pay  what  might  be  due  under  his 
covenant  to  J.  S.,  and  then  upon  trust 
to  set  apart  and  invest  a  sufficient  sum 
to  satisfy  certain  annuities  which  he 
bequeathed  by  his  will;  and,  tii  the 
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next  place,  after  making  such  invest- 
ment as  aforesaid,  upon  trust  to  pay 
the  several  pecuniary  legacies  be- 
queathed by  his  will.  The  assets 
were  insufficient  to  pay  all  the  lega- 
cies and  annuities  in  full: — Held, 
that  the  annuitants  had  no  priority 
over  the  legatees  in  respect  of  pay- 
ment.    Thwaitea  v.  Foreman,       409 

32.  Semble,  that  a  legatee,  who 
asks  a  decree  for  immediate  payment 
of  his  legacy,  ought  to  pray  for  it  by 
his  bill.  Ibid. 

33.  Testator,  by  a  will  made  since 
the  Stat.  1  Vict.  c.  26,  afler  directing 
payment  of  his  debts  and  bequeath- 
ing several  specific  articles  of  plate 
to  his  sister  L.,  desired  that  all  bis 
other  plate,  jewellery,  books,  pictures, 
and  other  property,  except  freehold 
and  leasehold  property,  should  be 
sold,  and  the  produce,  afler  deduct- 
ing funeral  and  other  expenses,  be  di- 
vided in  equal  parts  amongst  L.,  M., 
N.,  O.,  and  P.  He  then  directed 
that  his  freehold  house  and  his  lease- 
holds (some  of  which  were  held  for 
years,  and  others  for  years  determin- 
able on  lives)  should  be  kept  in  hand 
and  let  to  the  best  advantage,  and  the 
produce  be  divided  every  half-year  to 
the  above-named  L.,  M.,  N.,  O.,  and 
P.,  or  their  lawful  heirs;  and,  incase 
of  there  being  no  heir,  the  share  or 
shares  to  be  divided  in  equal  parts 
among  the  surviving  legatees.  The 
testator,  at  his  death,  left  L.  his 
beiress-at-law  and  sole  next  of  kin. 
M.,  N.,  O.,  and  P.  were  not  related 
to  L.,  but  were  related  to  and  capable 
of  inheriting  from  each  other.  M. 
died  unmarried  in  the  testator's  life- 
time:— Held,  first,  that  M.'s  share  of 
the  residuary  personal  estate  lapsed 
for  the  benefit  of  the  next  of  kin. 
Secondly,  that  M.'s  share  of  the  free- 
hold property  did  not  lapse,  but  went 
to  the  surviving  devisees;  the  words 
**  heir  "  and  **  lawful  heirs  "  referring 
to  heirs  of  the  body,  and  '*  or  "  being 


construed  **  and."  Thirdly,  that  M.'a 
share  of  the  leaseholds  for  years 
lapsed  and  fell  into  the  residue,  the 
words  "  there  being  no  heirs "  refer- 
ring to  an  indefinite  failure  of  issue, 
and  the  word  ''surviving"  meaning 
"other."     Harris  Y,  Davis,         416 

34.  Testator,  by  a  will  made  since 
the  Stat.  1  Vict.  c.  26,  bequeathed 
the  residue  of  his  personal  estate  and 
certain  freehold  and  leasehold  estates 
in  equal  shares  to  L.,  M.,  N.,  O.,  and 
P.  In  a  subsequent  part  of  his  will 
he  bequeathed  to  H.  one-half  of  the 
legacy  named  to  each  of  the  other  le- 
gatees, that  is  to  say,  one-half  what 
his  brother  M.  ought  to  receive.  By 
a  codicil  the  testator  declared  as  fol- 
lows:— **  I  revoke  all  that  part  writ- 
ten in  my  former  will  which  leaves  a 
legacy  to  H.,  written  in  my  will  on 
the  d2nd  and  33rd  liueB:"— Held, 
that,  by  force  of  this  revocation,  the 
will  was  to  be  read  as  if  the  gift  to 
H.  were  not  in  it;  consequently,  that 
such  revocation  enured  to  the  benefit 
of  the  other  devisees  and  legatees.  Ibid, 

35.  If  a  testator,  possessed  of  a 
specific  chattel  or  chattel  real,  be- 
queath it  to  A.  and  the  heirs  of  his 
body,  and  in  default  of  such  issue  to 
B.,  the  death  of  A.  in  the  testator's 
lifetime  without  issue,  does  not  en- 
able B.,  though  surviving  the  testator, 
to  take  under  the  will,  but  causes  a 
lapse.  Ibid, 

36.  Upon  the  construction  of  a 
will — Held,  that  a  particular  freehold 
estate  of  the  testator  was  the  primary 
fund  for  the  payment  of  a  mortgage 
debt  which  had  been  charged  thereon 
by  the  testator  in  his  lifetime,  in  ex- 
oneration of  the  personalty  and  other 
estates.     Evans  v.  Cockeram,       428 

37.  Upon  the  construction  of  a  will— 
Held,  that  it  was  the  intention  of  the 
testator,  in  the  event  of  his  wife  and 
any  of  his  children  living  at  his  death 
surviving  him,  that  there  should,  at 
some  time  or  other^  be  an  absolute 
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sale  and  conTersion  of  his  real  estate 
for  their  benefit.  Held  also,  the  wife 
and  one  of  the  daughters  having  sur- 
vived the  testator,  that  the  daughter 
did  not  take,  by  devise  or  descent 
from  him,  any  real  estate  descendible 
to  her  heir-at-law.     Tily  v.  Smith, 

.    434 

38.  Qu€ere,  whether  a  gift  to  A. 
in  fee,  with  a  proviso  that  if  A.  alien 
in  B.'s  lifetime,  the  estate  shall  shift 
to  B.,  is  valid.     Churchill  v.  MarJu^ 

441 

39.  Legacies  given  by  different  in- 
struments hdd  under  the  circum- 
stances of  the  case  to  be  cumulative. 
Lyon  V.  Colvile,  449 

40.  Testator  gave  certain  fee-farm 
rents  and  stock  in  the  funds  to  trus- 
tees^ upon  trust  to  pay  the  annual 
produce  and  dividends  to  his  two 
nieces  M.  and  N.  for  their  lives  and 
the  life  of  the  survivor;  and  after  the 
decease  of  the  survivor  of  them  tm- 
marriedf  to  convey  or  transfer  the 
rents  and  the  stock  to  the  children  of 
B.;  with  a  proviso,  however,  that  if 
his  nieces  or  either  of  them  should 
marry,  the  trustees  should  have  power 
to  settle  the  share  of  the  party  mar- 
rying for  her  benefit  and  that  of  her 
husbiuid  and  children ;  and  that,  in  the 
event  of  a  marriage  and  children  of 
the  marriage  who  should  attain  twen- 
ty-one, (but  not  otherwise),  the  limita- 
tions over  in  favour  of  B.'s  children 
should  be  void.  And  the  testator 
gave  the  residue  of  his  property  to  M. 
and  N.  absolutely.  M.  and  N.  both 
married,  but  had  no  children,  and 
their  settlements  provided,  that,  in  the 
event  of  their  having  no  children,  the 
persons  interested  under  the  will 
should  take:  — Held,  that  the  children 
of  B.  were  entitled.  Doyne  v.  Cart- 
wright,  482 

4 1 .  Testator  gave  certain  real  and 
personal  property  to  trustees,  upon 
trust  to  pay  the  annual  income  to 
his  two  nieces^  in  equal  moieties,  dur- 


ing their  lives,  and,  after  the  desA 
of  either  of  them  unmarried^  then 
upon  trust  to  pay  the  whole  income 
to  the  survivor  during  her  life.  Upon 
the  death  of  one  of  the  nieces  who 
had  married — Held^  upon  the  con- 
struction of  the  entire  will,  that  the  sur- 
vivor was  entitled  to  the  whole  income 
for  her  life.  Doynev.  Cartwright,  482 

42.  Testator  gave  all  the  residue 
of  his  real  and  perscmal  estate  unto 
and  equally  between  and  amongst  all 
his  relations  who  might  claim  and 
prove  their  relationship  to  him  by 
Uneal  descent.  He  had  no  wife  or 
issue  at  the  time  of  making  his  will, 
nor  afterwards.  He  died  leaving  se- 
veral first  cousins,  his  next  of  kin: — 
Held,  that  the  first  cousins  were  en- 
titled to  the  residuary  estate,  both 
real  and  personal.     Craik  ▼.  La$^, 

489 

43.  Testator  gave  the  interest  of 
£50,000  to  his  wife  for  life,  and  di- 
rected that  after  her  deatii  £10,000 
should  be  set  apart  out  of  that  sum 
in  aid  of  his  residuary  estate;  and  he 
directed  that  the  interest  of  the  mo- 
nies arising  from  the  sale  and  conver- 
sion of  his  real  and  personal  estate 
not  spedfically  devised  or  bequeathed, 
and  also  of  the  £10,000,  should  be 
paid  to  A.  for  life.  By  a  codicil  the 
testator  bequeathed  to  A.  "  the  legacy 
or  sum  of  £10,000,  to  be  paid  to  him 
out  of  my  residuary  estate:" — Held, 
that  the  sum  of  £10,000  given  by  the 
codicil  was  distinct  from  the  sum  of 
£10,000  given  by  the  will.  Forbes 
V.  Lawrence,  495 

44.  Testator,  after  bequeathing 
certain  leaseholds  for  years  to  A.,  who 
died  in  the  testator's  lifetime,  and 
after  bequeathing  several  legacies, 
gave  and  bequeathed  to  trustees  all 
his  money  in  the  Long  Annuities, 
and  other  of  the  public  stocks  or 
funds,  ready  money  and  securities 
for  money,  outstanding  debts,  and  aD 
the  rest,  residue,  and  remainder  of 
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bis  estate  and  effects  whatsoever  and 
wheresoever,  upon  trust,  in  the  first 
place,  by  sale  thereof,  or  of  so  much 
thereof  as  should  be  necessary  for 
that  purpose,  to  pay  thereout  all  his 
debts  and  funeral  and  testamentary 
expenses  and  the  legacies  by  him 
thereinbefore  given,  and  subject  there- 
to to  pay  the  dividends  and  interest 
thereof  to  B.  for  life,  and  after  B.'s 
decease  to  permit  C.  to  have  the  divi- 
dends and  interest  for  Ufe;  and  after 
the  decease  of  the  survivor  of  B.  and 
C,  he  bequeathed  the  principal  of  the 
said  trust  fund  to  the  children  of  D. : 
— Ileldt  that  the  tenants  for  life  were 
not  entitled  to  the  enjoyment  in  spe- 
cie of  the  rents  of  the  leaseholds  and 
the  dividends  of  the  stock,  but  that 
the  leaseholds  and  stock  must  be  in- 
vested so  as  to  be  permanently  pro- 
ductive for  the  persons  entitled  to  it, 
according  to  the  limitations  of  the 
will.     Sutherland  \,  Cooke,  498 

Ab.  Legacies  held  to  be  charged  by 
the  will  of  a  testator  upon  his  real 
estate  in  exoneration  of  his  personalty. 
Aahhy  v .  Ashby,  549 

46.  Testatrix  gave  the  residue  of 
her  personal  estate  to  twelve  persons, 
or  such  of  them  as  should  be  living 
at  her  decease.  She  then  directed 
her  real  estate  to  be  sold  at  a  certain 
time,  and  gave  the  produce  to  the 
same  twelve  persons  and  three  others, 
or  such  of  them  as  should  be  then 
living.  She  then  added  a  proviso, 
that  the  **  share  or  proportion"  of  S., 
one  of  the  twelve  legatees,  should  be 
settled  to  her  separate  use  for  life: — 
Held,  upon  the  construction  of  the 
whole  will,  that  the  proviso  applied 
as  well  to  S.'s  share  in  the  residue  of 
the  personalty,  as  to  her  share  in  the 
produce  of  the  realty.  Cockrill  v. 
Pitehforth,  626 

47.  Will  of  realty,  dated  prior  to 
the  1st  January,  1838,  and  bearing 
upon  the  face  of  it  certain  oblitera- 
tions which  were  favourable  to  the 


claim  of  the  heir-at-law  of  the  testa- 
trix, established  against  the  heir,  with- 
out the  obliterations;  the  evidence 
leading  to  the  conclusion,  that  the 
obliterations  were  not  made  previously 
to  the  execution  of  the  will  or  under 
circumstances  rendering  them  valid 
within  the  provisions  of  the  6th  sec- 
tion of  the  Statute  of  Frauds;  and  the 
heir  not  desiring  an  issue.  Wynn  v. 
Heveningham,  030 

48.  Testator  bequeathed  the  resi- 
due of  his  estate  equally  between  his 
two  sons  and  his  daughter,  with  a 
direction,  that,  in  case  either  of  his 
sons  should  die  under  twenty-one,  or 
in  case  his  daughter  should  die  un- 
married, the  share  of  the  son  or 
daughter  so  dying  should  go  to  his 
the  testator's  two  then  surviving  child- 
ren; and  that,  in  case  both  sons 
should  die  under  twenty-one,  or  one 
son  die  under  that  age,  and  the 
daughter  die  unmarried,  the  share  of 
the  second  child  so  dving  should  go 
to  the  only  surviving  cnild;  and,  fur- 
ther, that,  in  case  both  the  sons  should 
die  under  twenty-one,  and  the  daugh- 
ter die  unmarried,  the  residue  should 
go  over.  The  two  sons  attained 
twenty-one.  The  daughter  survived 
them,  and  died  unmarried: — Held, 
that  there  was  an  intestacy  as  to  the 
daughter's  share.     Cooper  v.  Palmer, 

665 

49.  A  testator, possessedof  personal 
property,  gave  a  beneficial  and  appar- 
ently absolute  interest  in  it  to  his  wife, 
whom  he  made  his  sole  executrix;  but 
with  a  direction,  that,  in  case  his  pro- 
perty should  be  more  than  she  want- 
ed to  live  on  for  her  lifetime,  she  was 
to  give  weekly  the  remainder  to  the 
testator's  two  daughters,  so  long  as 
she  lived;  and  he  directed  the  whole 
of  his  property  to  be  sold,  and  the 
money  to  be  put  into  the  Bank  of 
England,  in  trust  as  might  be  thought 
best  for  her  and  those  in  trust:  — 
Held,  that  the  wife  took  beneficially 
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